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REPORT  OF  CASES 

IX  THE 

COURT  OF  QUEEN'S  BENCH, 


EASTER  TERM,  39  VICTORIA,  1876. 

From  Ma]j  17th  to  June  5th. 


Present : 

The  Hon.  Robert  Alexander  Harrison,  C.J. 
"      "     Joseph  Curran  Morrison,  J. 
"     Adam  Wilson,  J. 


Cammell  y.  The  Beaver  and  Toronto  Mutual  Fire 
Insurance  Company. 

Insurance — Magistrate's  certificate — Want  of  seal — Reasonable  time. 

The  policy  contained  a  condition  requiring  persons  sustaining  loss  by  fire 
to  forthwith  give  notice  thereof  in  writing,  and  as  soon  after  as  possible 
to  deliver  a  particular  account  of  the  loss,  stating  various  particulars 
specified  ;  and  in  case  of  buildings  or  other  fixed  property,  to  accom- 
pany said  statement  by  the  certificate  of  a  builder,  &c.  "They  shall 
also  produce  a  certificate  under  the  hand  and  seal  of  a  magistrate,"^ 
&c.,  "andim^?7  such  proofs,  declarations,  and  certificates  are  produced, 
the  loss  shall  not  be  payable." 

Defendants,  after  setting  out  this  condition  in  their  plea,  alleged  that 
although  the  plaintiff,  as  soon  as  possible  after  the  fire,  made  the  state- 
ment of  his  loss  and  damage  according  to  the  condition,  yet  he  did  not 
as  soon  as  possible  after  said  fire,  nor  for  more  than  eight  months  there- 
after, produce  to  defendants  such  a  certificate  under  the  hand  and  seal 
of  a  magistrate,  as  required  by  the  condition. 

At  the  trial,  it  appeared  that  the  fire  occurred  on  the  19th  April,  1874. 
On  the  10th  May  an  affidavit  of  loss  was  sent  in,  accompanied  by  a 
certificate  under  the  hand,  but  not  under  the  seal,  of  a  magistrate, 
and  on  the  4th  January,  1875,  a  second  certificate  under  the  magis- 
trate's seal  was  delivered  to  the  company.  The  jury,  under  the  direc- 
tion of  the  Judge,  having  found  for  defendants,  on  this  plea, 

Held,  1.  That  the  condition  requiring  a  seal  was  not  unjust  nor  unreas- 
onable. 
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2.  That  the  words  ''as  soon  after  as  possible"  did  not  apply  to  the  magis- 
trate's certificate,  which  was  required  to  be  produced  only  within  a 
reasonable  time. 

3.  Semble,  that  the  question  of  reasonable  time  here,  there  being  no 
facts  in  dispute,  was  for  the  Court;  and  under  8Y  Vic.  ch.  7,  sec.  33, 
the  jury  having  found  for  the  plaintiff  on  all  the  other  issues,  and  the 
motion  beint,  to  enter  a  verdict  for  the  plaintiff  on  the  evidence,  the 
Court  held  that  the  second  certificate  was  produced  within  a  reasonable 
time,  and  entered  the  verdict  for  the  plaintiff  on  this  issue. 

This  was  an  action  on  a  policy  of  insurance  against  fire. 

The  declaration  averred  tliat  the  defendants  are  a  Mutual 
Fire  Insurance  Company,  formed  and  incorporated  under  and 
by  virtue  of  the  several  statutes  in  force  in  this  Province, 
relating  to  mutual  fire  insurance  companies :  that  by  a 
policy  of  insurance,  dated  1st  April,  1873,  after  reciting 
that  Rebecca  B.  Sanford,  wife  of  John  M.  San  ford,  had 
paid  defendants  $5  for  insuring  against  loss  or  damage  by 
fire  on  a  frame  dwelling  house  in  the  policy  described — it 
was  declared  that,  subject  to  the  conditions  endorsed  on  the 
policy,  the  said  Rebecca  R.  Sanford  or  her  assigns  should 
be  paid  out  of  the  qp-pital,  stock  or  funds  of  the  company, 
the  amount  of  all  such  damage  or  loss,  as  she  the  said  Rebecca 
R.  Sanford,  or  her .  assigns,  should  suffer  by  fire  in  the  pro- 
perty in  the  policy  mentioned,  (not  exceeding  %500,  the 
amount  insured)  from  the  2nd  May,  1873,  until  the  2nd 
May,  1877,  at  12  o'clock  noon  :  that  Rebecca  R.  Sanford 
and  John  M.  Sanford,  her  husband,  for  a  valuable  con- 
sideration, did,  with  the  assent  of  the  defendants,  on  the 
1st  May,  1873,  assign  to  the  plaintiff  all  of  their  interest  in  the 
policy  of  insurance  :  that  after  the  making  of  the  policy, 
and  after  the  assignment  thereof  to  the  plaintiff,  and  while 
it  was  in  force,  the  premises  insured  were  burnt,  damaged  and 
destroyed  by  fire,  whereby,  &;c.,  and  all  conditions,  &c., 
were  fulfilled :  yet  defendants  had  not  paid  plaintiff  the 
amount  of  the  said  damage  or  loss. 

The  defendants  pleaded  the  following  among  other  pleas: 

And  for  a  third  plea,  the  defendants  say  that  the 
eleventh  condition  endorsed  on  the  said  policy,  and  to 
which  the  said  policy  was  subject,  as  in  the  declaration 
mentioned,  was  as  follows  : — 
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Persons  sustaining  loss  or  damage  by  fire  shall  forth- 
with give  notice  thereof  in  writing  to  this  company,  and 
as  soon  after  as  possible,  they  shall  deliver  as  particular 
account  of  their  loss  and  damage  as  the  nature  of  the  case 
will  admit,  signed  with  their  own  hands  ;  and  the}^  shall 
accompany  the  same  with  their  oath  or  affirmation,  declar- 
ing the  said  account  to  be  true  and  just,  shewing  also  what 
was  the  true  nature  of  their  title  thereto  at  the  time  of  the 
fire,  whether  any  or  what  other  insurances  have  been  made 
on  the  same  property,  what  was  the  whole  cash  vahie  of  the 
property  insured ;  and  when  and  how  the  fire  originated, 
so  far  as  they  know  or  believe.  And  in  case  of  buildings 
or  other  fixed  property,  they  shall  further  accompany  the 
said  statement  by  the  affidavit  of  a  builder,  or  other  com- 
petent person  acquainted  with  the  premises,  shortly  before 
their  destruction,  or  damage,  as  to  the  value  of  the  same 
at  the  time  of  the  fire,  to  the  best  of  his  knowledge  and 
belief  ;  they  must  also  produce  a  certificate  under  the  hand 
and  seal  of  a  magistrate  most  contiguous  to  the  place  ot 
the  fire,  and  not  concerned  in  the  loss,  nor  related  to  the 
insured,  stating  that  he  has  examined  the  circumstances 
attending  the  fire,  damage,  or  loss  alleged ;  and  that  he  is 
acquainted  with  the  character  and  circumstances  of  the 
insured  or  claimant ;  and  that  he  verily  believes  that  he, 
she,  or  they,  have  by  misfortune,  and  without  fraud  or  evil 
practice,  sustained  loss  or  damage  on  the  property  insured 
to  the  amount  which  the  magistrate  or  notary  public  shall 
certify  in  his  own  words  at  length  ;  and  until  such  proofs, 
declarations  and  certificates  are  produced,  the  loss  shall  not 
be  payable,  &c.  And  the  defendants  say  that  the  plaintiff, 
although  as  soon  as  possible  after  the  fire,  he  made  the 
statement  of  his  loss  and  damage  by  the  fire,  according  to 
the  said  conditions,  yet  did  not  as  soon  as  possible  after  the 
said  fire,  nor  until  more  than  eight  months  thereafter,  pro- 
duce to  the  defendants  such  a  certificate  under  the  hand 
and  seal  of  a  magistrate,  as  is  required  by  the  said  condi- 
tion. 

Issue. 
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The  cause  was  tried  at  the  last  fall  assizes  for  the  countjr 
of  Norfolk,  before  Wilson,  J.,  and  a  jury. 

The  house  insured  was  destroyed  by  fire  on  the  19th  of 
April,  1874. 

The  affidavit  of  loss  was  made  on  the  11th  May,  1874. 

It  was  accompanied  by  a  certificate  of  loss  under  the  hand 
but.  not  the. seal  of  a  magistrate,  dated  the  11th  May,  1874. 

These  papers  were  delivered  to  the  defendants  on  the  14th 
of  May,  1874. 

A  second  certificate  of  loss  under  the  hand  and  seal  of 
a  magistrate,  dated  4th  January,  1875,  was  on  that  day 
delivered  to  the  defendants. 

Counsel  for  the  defendants  submitted  that  the  third 
plea  was  proved. 

The  learned  Judge  left  all  the  issues  to  the  jury,  and  all, 
with  the  exception  of  the  third  issue,  were  found  for  the 
plaintiff,  and  $500  damages.  The  third  issue  they  found 
for  the  defendant. 

During  Michaelmas  Term,  November  18,  1875,  Beatyy 
Q.  C,  obtained  a  rule  calling  on  the  defendants  to  shew 
cause  why  the  verdict  as  to  the  issue  found  on  the  third  plea 
should  not  be  set  aside,  and  judgment  non  obstante  veredicto 
entered  for  the  plaintiff  on  said  issue,  and  for  the  damages 
assessed  ;  and  why  the  verdict  should  not  be  entered  thereon 
for  the  plaintiff,  pursuant  to  the  Law  Reform  Amendment 
Act ;  and  on  grounds  disclosed  in  the  evidence ;  and  on  the 
grounds  that  the  verdict  is  against  law  and  evidence,  and 
pursuant  to  leave  reserved ;  and  on  the  ground  that  the 
plea  affords  no  legal  defence  to  the  plaintiff's  claim. 

May  2.3,  1876.  /.  H.  Cameron,  Q.  C,  shewed  cause.. 
He  referred  to  Clarke  on  Insurance  228,  229,  230. 

Beaty,  Q.  C,  contra.  The  words,  "  as  soon  as  possible/* 
do  not  apply  to  the  certificate  of  the  magistrate :  Columbia 
Insurance  Co.  of  Alexandria  v.  Lawrence,  10  Peters  507, 
513.  And  the  plea  is  no  answer  to  the  declaration  : 
Mann  v.  The  Western  Assurance  Co.,  17  U.  C.  R  190,  200 
Langel  v.  Mutual  Ins.  Co.  of  Prescott,  lb.  524;  LampJcin 
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V.  The  Western  Assurance  Co.,  13  U.  C,  R.  237;  Turley  v. 
North  American  Fire  Ins.  Co.,  25  Wend.  374 ;  Kerr  v. 
British  America  Assurance  Co.,  32  U.  C.  R.  569.  The 
condition  is  not  a  reasonable  one  :  3G  Vic.  cli.  44  sec.  33  ; 
38  Vic.  ch.  65,  0. 

June  29,  1876.  Harrison,  C.J. — The  condition  requires 
that  persons  sustaining  loss  or  damage  by  fire  shall : 

1.  Forthiuith  give  notice  thereof  in  writing  to  the 
company. 

2.  As  soon  as  possible  thereafter  deliver  as  particular 
an  account  of  their  loss  and  damage  as  the  nature  of  the 
case  will  admit  ;  signed  with  their  own  hands. 

3.  And  accompany  the  same  with  their  oath  or  affirma- 
tion, and  declaring  the  account  to  be  true  and  just,  &c. 

4.  And  in  the  case  of  buildings  or  other  fixed  property, 
to  accomjoany  the  said  statement  with  an  affidavit  of  a 
builder  or  other  competent  person,  &c.,  as  to  the  value,  &c., 
at  the  time  of  the  fire. 

5.  Produce  a  certificate  (not  saying  ivhen)  under  the 
hand  and  seal  of  a  magistrate  most  contiguous,  &c.  And 
provides  that  "  until  such  proofs,  declarations  and  certifi- 
cates are  produced  tlie  loss  shall  not  he  payable,  &c. 

The  plea  admits  that  the  plaintiff"  "  as  soon  as  possible  " 
after  the  fire  made  the  statement  of  his  loss  and  damage 
by  the  fire  according  to  the  conditions,  but  alleges  that  he 
did  not  "as  soon  as  possible"  after  the  fire,  nor  "until 
more  than  eight  months  thereafter,"  produce  to  the  defen- 
dant such  a  certificate  under  the  hand  and  seal  of  a  magis- 
trate as  is  required  by  the  condition. 

The  first  question  is  as  to  the  sufficiency  of  the  plea.  It 
assumes  that  the  certificate  under  the  hand  and  seal  of 
the  magistrate  should  be  produced  -'as  soon  as  possible  " 
after  the  notice  of  loss,  and  that  not  having  been  so  pro- 
duced the  plaintiff*  has  lost  his  action  in  respect  of  the  loss 

The  contention  on  the  part  of  the  plaintiff*' is,  that  the 
condition  is  unreasonable,  and  that  if  reasonable  there  is  no 
limit  as  to  the  time  within  which  the  certificate  may  be  pro- 
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duced,  so  long  as  it  is  produced  at  any  time  before 
action. 

The  plea  admits  that  tne  certificate,  such  as  required  by 
the  policy,  was  produced  before  action. 

The  condition  is  clearly  a  condition  precedent  to  the 
plaintiff's  right  to  recover:  Roiitledge  v.  Bicrrell,  1  H.  Bl. 
255  ;  Wood  v.  Worsley,  2  H.  Bl.  574  ;  Worsley  v.  Wood,. 
6.  T.  R.  710;  Oldman  v.  Beivich,  2  H.  BL  577  note-, 
Mason  V.  Harvey,  8  Ex.  819  ;  Kerr  v.  The  British 
America  Assurance  Co.,  32  U.  C.  E.  569  ;  Scott  v.  The 
Phoenix  Assurance  Co.,  1  Stuart  L.  C.  354  ;  Roper  v. 
Lendon,  5  Jur.  N.  S.  491. 

It  is  as  much  necessary  (by  the  terms  of  the  condition) 
that  the  certificate  should  be  under  the  seal  as  under  the 
hand  of  the  magistrate. 

The  case  of  Mann  v.  Western  Assurance  Co.,  17  XJ.  C.  E,. 
190.  decides  that  the  first  certificate  produced  by  the 
plaintiff  in  this  cause  was  defective  for  the  want  of  the 
seal,  and  not  such  a  certificate  as  required  by  the  condition. 

Every  condition  endorsed  upon  or  affecting  any  policy 
of  insurance,  held  by  tke  Court  or  Judge  before  whom  any 
question  relating  thereto  shall  be  tried  not  to  be  just  and 
reasonable,  is  absolutely  null  and  void  :  36  Vic.  ch.  44,  sec. 
33,  0. 

Such  a  condition  as  the  one  in  question  here  was  before 
the  Act  said  to  be  a  reasonable  condition  in  the  case  of  a 
Mutual  Insurance  Company  :  Langel  v.  The  Mutual 
Insurance  Company  of  Prescott,  17  U.  C.  R.  524,  528. 

I  cannot  say,  since  the  Act,  that  it  is  either  unjust  or 
unreasonable.  It  in  effect  appears  as  a  just  and  reasonable 
condition  among  the  conditions  framed  by  the  Judges 
under  38  Vic.  ch.  65,  sec.^2,  0.  See  39  Vic.  ch.  24,  sche- 
dule 12e,0. 

The  necessity  for  a  seal  might  well  have  been  dis- 
pensed with  by  the  company  when  framing  the  condi- 
tion. It  has  been  dispensed  with  by  the  Legislature  in 
the  Act  to  which  I  have  last  made  reference.  But  I  can- 
not say  that  it  was  either  unjust  or  unreasonable  for  the 
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insurance  company,  when  framing  the  policy,  to  require 
the  formality  of  a  seal.  The  law  undoubtedly  makes  a 
difference  between  documents  sealed  and  those  which  are 
not,  and  regards  the  former  as  acts  done  with  more  solem- 
nity than  the  latter.  I  rejoice  to  know  that  the  supposed 
distinction  is  gradually  though  slowly  fading  away.  But 
when  the  formality  is  lawfully  and  expressly  required  in  a 
statute,  policy,  or  other  writing,  I  cannot  shut  my  eyes  to 
the  formality  in  all  its  bearings,  merely  because  I  deem  it 
unimportant  or  merely  because  a  hardship  or  failure  of 
justice  may  be  the  consequence  in  the  particular  case  of 
having  regard  to  it.  See  Rex  v.  TJie  Inhabitants  of  Stoke 
Damerel,  7  B.  &  C.  563:  Newry  and  Eanisldllen  R. 
Co.  V.  Edniv.nds,  2  Ex.  118. 

Besides,  this  policy  was  issued  on  1st  April,  1873.  The 
fire  took  place  on  19th  April,  187^.  The  39  Vic.  ch.  24, 
0.,  was  not  assented  to  till  10th  February,  1876,  and  only 
applies  to  policies  thereafter  entered  into,  or  renewed,  or 
otherwise  in  force  in  Ontario.    See  sec.  1. 

The  next  question  is,  as  to  the  time  when  such  a  certifi- 
cate should,  under  the  condition,  be  produced  to  the  com- 
pany. 

The  case  of  Columbia  Ins.  Co.  of  Alexandria  v. 
Lawrence,  10  Peters  507,  is  applicable,  and  if  sound 
law,  decides  that  the  part  of  the  condition  as  to  the 
certificate  is  not  controlled  by  the  words  "  as  soon  as  pos- 
sible." 

The  decision  is  not  only  that  of  the  Supreme  Court  of 
the  United  States,  but  of  one  of  the  most  eminent  of  the 
Judges  of  that  Court,  and  one  of  the  most  eminent  jurists 
of  modern  times — Mr.  Justice  Stor}^ 

In  Robinson  v.  Mollett,  L.  R.  7  H.  L.  802,  829,  Baron 
Cleasby,  referred  to  Mr.  Justice  Story  as  "  one  of  the  great- 
est writers  on  law,  of  a  recent  period." 

The  language  of  Mr.  Justice  Story  in  Columbia  Ins.  Co, 
of  Alexandria  v.  Lawrence,  10  Peters  513  is  as  follows:-*— 

"It  is  contended  on  the  part  of  the  company:  1,  That 
the  certificate  from  a  magistrate,  here  provided  for,  is  to  be 
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procured  '  as  soon  as  possible' ;  and  that  these  words  in 
the  preceding  clause  are  to  be  drawn  down  and  construed 
to  belong  to  the  latter  clause,  so  as  to  read,  *  and  shall,  as 
soon  as  possible,  procure  a  certificate,'  &c.;  and,  2,  If  this 
construction  is  not  adopted,  still  that  the  certificate  must 
be  procured  within  a  reasonable  time ;  and  that  the  pro- 
curement of  it  after  five  years  from  the  time  of  the  loss,  is 
not  a  reasonable  time.  We  are  of  opinion  that  the  words, 
'as  soon  as  possible,'  cannot  be  drawn  down  to  fix  the  con- 
struction of  the  clause  respecting  the  certificate.  We 
think  the  true  intent  and  meaning  of  it  is,  that  the  cer- 
tificate must  be  procured  within  a  reasonable  time  after 
the  loss.  It  would  be  a  most  inconvenient  course  to 
adopt  a  different  construction,  not  required  by  the  terms 
of  the  clause  or  the  context,  as  it  would  make  the  material 
.  enquiry,  not  the  production  of  the  certificate,  but  the  pos- 
sible diligence  in  procuring  it." 

If  there  be  any  difference  between  the  words,  "  as  soon 
as  possible,"  and  the  words,  "within  a  reasonable  time," 
as  applied  to  this  policy,  the  decision  of  Mr.  Justice  Story 
shews  that  the  defendants  here  have  placed  a  wrong  in- 
terpretation upon  the  condition  of  the  policy,  and  for  that 
reason  without  more,  the  plea  would  be  bad. 

But  I  am  not  convinced  that  there  is  any  difference 
between  the  words  "  as  soon  as  possible"  and  "  within  a 
reasonable  time"  as  applied  to  this  policy. 

In  general  the  words  "  as  soon  as  possible"  mean  no 
more  than  "  without  unreasonable  delay ;"  in  other  words, 
"  within  a  reasonable  time."  Atwood  et  al.  v.  Emery,  1  0. 
B.  N.  S.  110;  Goodivyn  v.  Cheveley,  4  H.  &  N.  631 ;  Mann 
v.  The  Western  Ass.  Co.,  19  U.  C.  R,  314,  332. 

The  question  now  arises  whether  a  delay  of  more  than 
eight  months"  is  "  without  unreasonable  delay in  other 
words,  "  within  a  reasonable  time."  The  allegation  as  to 
the  period  of  time  is  so  loose  and  indefinite  as  to  make  it 
v^ry  difficult  to  determine  the  case  on  the  mere  sufficiency 
of  the  plea. 

Let  us  assume  the  delay  to  be  for  a  year,  and  then  turn 
to  the  authorities  bearing  on  the  point. 
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In  the  first  place,  the  majority  of  the  Court  in  Mann  et 
al.  V.  Western  Ass.  Co.,  19  U.  C.  R.  314  held,  approving  the 
i&nding  of  the  jury  on  the  point  that  eleven  months  was 
not,  under  the  particular  circumstances  of  the  case,  an 
unreasonable  delay  ;  and,  in  the  second  place,  the  Supreme 
Court  of  the  United  States  in  Columbia  Ins.  Co.  of  Alex- 
andri  :  v.  Laivrence,  10  Peters  514,  on  t\\e  face  of  the 
pleadings  under  the  particular  circumstances  of  that  case, 
held  that  five  years  was  not  an  unreasonable  delay. 

.  It  is  not  easy  to  decide  when  the  question  of  reasonable 
time  is  for  the  Judge  and  when  for  the  jury. 

In  Graham  v.  VanDieman's  Land  Co.,  11  Ex.  101,  112, 
■Coleridge,  J.,  said,  "  that  reasonable  time,  in  the  absence  of 
any  rule  of  law  applicable  to  this  particular  subject,  is  a 
question  for  the  jury,  if  there  are  facts  for  their  consider- 
ation." 

In  an  action  against  a  sheriff  for  an  escape,  the  question 
whether  the  officer  was  guilty  of  unreasonable  delay  in 
taking  the  party  arrested  to  prison,  was  said  to  be  one  for 
the  determination  of  the  Judge:  Benton  v.  Sutton,  1  B  & 
P.  24,  28,  per  Heath,  J.  So  the  question  whether  an  arrest 
had  been  countermanded  within  a  reasonable  time  ;  Scheibel 
V.  Fairbain,  1  B.  &  P.  388.  So  the  question  whether  an 
executor  had  a  reasonable  time  to  remove  the  goods  from 
the  testator's  mansion  :  Co.  Litt.  sec.  69. 

On  the  other  hand,  questions  affecting  the  ordinary 
course  of  trade  and  commerce,  with  which  matter  juries 
are  supposed  to  be  better  acquainted  than  Judges,  in  cases 
^here  no  definite  rule  has  been  fixed  by  the  Legislature  or 
by  the  course  of  judicial  decision,  the  question  of  reason- 
able time  is  generally  for  the  jury.  See  Taylor  on  lilv.,  6th 
ed.,  sees.  28,  29  and  30. 

In  Goodwyn  v.  Cheveley,  4  H.  &  N.  631,  where  cattle 
passing  along  a  public  highway,  stray  into  an  adjoining 
field  through  defect  of  fences,  the  owner  of  the  cattle  was 
b)Ound  to  remove  them  within  a  reasonable  time,  and  it  was  * 
lield,  Bramwell,  B.  dissenting,  in  a  very  able  judgment,  that 
what  is  a  reasonable  time  is  not  to  be  determined  by  the 
2— VOL.  XXXIX  U.C.R. 
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Judge,  but  is  a  question  for  the  jury  with  reference  to  all 
the  surrounding  circumstances. 

In  Mann  v.  Western  Assurance  Co.,  19  U.  C.  R.  314,  328, 
Mr.  Justice  Burns,  in  a  dissenting  judgment,  said :  "  If  the 
mere  abstract  question,  whether  omitting  to  furnish  the 
proofs  for  eleven  months  after  the  fire,  be  one  to  be  deter- 
mined by  the  jury  as  one  of  reasonable  time,  yet  the  facts 
incorporated  into  this  case,  and  not  in  dispute  between  the 
parties,  in  my  opinion  rendered  the  question  one  for  the 
Court  and  not  for  the  jury.  But  taking  the  question  in 
the  abstract,  independent  of  the  particular  circumstances 
of  the  case,  I  still  think  the  current  of  authority  estab- 
lishes, that  in  the  majority  of  cases  what  constitutes 
reasonable  time  is  a  question  for  the  Court,  and  not  for 
the  jury  : — that  is,  where  there  are  no  facts  for  their 
consideration^ 

Sir  J ohn  B.  Robinson,  on  the  contrary,  thought  that  it 
was  proper  for  the  learned  Judge,  under  all  the  circum- 
stances of  the  case,  to  have  left  that  question  to  the  jury, 
who  found  for  the  plaintiff,  "  for  this  is  not  a  case  in  which 
the  time  can  be  said  to  have  been  fixed  by  any  rule  of  law^ 
or  course  of  judicial  decision,"  but  that  learned  Judge 
added,  "  If  it  had  rested  with  the  Judge  alone,  I  must  say 
that  I  should  be  inclined  not  to  pronounce  on  that  point 
otherwise  than  as  the  jury  did  "  :  Ih.  323,  324. 

In  the  same  case  in  appeal.  Draper,  C.  J.,  was  of  opinion 
that  the  question  of  reasonable  time  had  been  properly 
submitted  to  the  jury :  lb.  332. 

The  best  solution  of  the  difficulty  that  I  have  seen  is 
that  given  by  Mr.  Justice  Story  in  Columbia  Ins.  Co.  of 
Alexandria  Y.  Laivrence,  10  Peters,  507,514,v?'here  he  says: 
"  In  the  ordinary  course  of  things,  upon  a  trial  before  the 
jury,  this  would  be  a  mixed  question  of  fact  and  law  ;  of 
law,  where  all  the  facts  and  circumstances  luere  admitted  or 
established ;  of  fact,  where  these  circumstances  were  open 
for  the  ascertainment  of  the  jury." 

Such  is  the  rule  applied  on  the  question  of  reasonable 
and  probable  cause,  where,  if  there  be  no  facts  or  inferences. 
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from  fact,  in  dispute,  the  question  is  one  for  the  Court,  and 
not  for  the  jury :  Lister  v.  Ferryman,  L.  R.  4  H.  L.  521. 

In  a  case  like  the  present,  where  there  is  no  dispute  as 
to  the  material  facts,  the  question  of  reasonable  time 
would  appear  to  me  to  be  one  more  proper  for  determina- 
tion by  the  Court  than  by  a  jury,  and  as  the  motion  before 
us  is  not  simply  for  judgment  non  obstante,  but  to  enter  a 
verdict  for  the  plaintiff  on  the  evidence,  we  may,  in  dis- 
posing of  the  rule,  refer  to  the  evidence  on  the  point.  See 
Mann  v.  The  Western  Assurance  Co.,  19  U.  C.  K  314. 

The  fire  was  on  the  19th  April,  1874.  The  first  certificate 
of  loss,  defective  only  apparently  for  want  of  seal,  was 
delivered  to  the  company  on  the  14th  May,  1874,  and  the 
certificate  properly  signed  and  sealed,  was  delivered  on  the 
4th  January,  1875.  If  the  latter  certificate  had  been  deli- 
vered on  the  14ith  May,  1874,  it  is  admitted  that  the 
delivery  would  have  been  in  good  time.  The  delay  there- 
after is  less  than  eight  months.  I  do  not  think  on  the 
facts,  if  the  question  be  one  for  the  Court,  that  this  delay 
is  unreasonable. 

It  is  an  ingredient  in  the  consideration  of  the  question 
to  see  whether  the  situation  of  either  party  has  been  altered 
by  the  delay.  Per  Cresswell,  J.,in  Qraham  v.  VanDienian's 
Land  Co.,  11  Ex.  101,  111. 

The  delay  is  not  shewn  to  have  in  any  manner  prejudiced 
the  defendants.  So  far  as  I  see,  it  alone  prejudiced  the 
plaintiff.  I  have  no  doubt  that  a  jury,  if  the  question  of 
reasonable  time  were  submitted  to  them,  would  not  find 
the  delay  unreasonable  under  the  circumstances,  and  I  see 
no  object  in  the  present  improved  state  of  law  procedure 
in  further  delaying  the  plaintiff  by  directing  a  new  trial. 

Every  verdict  is  now  to  be  considered  by  the  Court  in 
all  motions  affecting  the  same,  as  if  leave  had  been  reserved 
at  the  trial  to  move  in  any  manner  respecting  the  verdict, 
and  in  like  manner  as  if  the  assent  of  parties  had  been 
expressly  given :  37  Yic.  ch.  7.  sec.  S3. 

Where  there  are  no  f\icts  in  dispute,  and  where  the  ques- 
tion on  the  facts  is  rather  one  for  the  Court  than  the 
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jury,  the  Court  may  properly  avail  itself  of  the  provisions 
of  this  section,  and  so  end  litigation  in  a  case  where  the 
jury  has  already  determined  all  the  other  questions  involved 
in  favour  of  the  plaintiff,  and  there  is  no  doubt  would,  if 
this  question  had  been  submitted  to  them,  have  also  deter- 
mined it  in  favour  of  the  plaintiff.  See  Campbell  v.  Hilly 
23  C.  P.  473. 

I  have  the  less  hesitation  in  doing  so  in  this  case,  where 
the  effect  of  delay  in  the  delivery  of  the  certificate  is  not, 
according  to  the  language  of  the  condition,  to  defeat  the 
claim  but  to  postpone  the  recovery. 

The  provision  is,  that  "  until  such  proofs,  declarations, 
and  certificates  are  produced,  the  loss  shall  not  he  payable" 
The  delay  in  the  procurement  of  the  certificates  is,  in  the 
language  of  Mr.  Justice  Story,  in  the  case  to  which  I 
have  already  referred,  "  not  injurious  to  the  company,  but 
to  the  assured  in  depriving  him  of  his  right  to  judgment 
until  they  are  procured," 

This  was  certainly  the  reading  of  the  condition  adopted 
by  the  Court  in  that  case,  and  also  adopted  by  our  Court 
of  Queen's  Bench  in  Mann  v.  Western  Assurance  Co.,  19 
U.  C.  R.  314. 

We  are  not  bound  by  the  former  case  except  so  far  as  its 
reasoning  recommends  it  for  our  adoption,  but  the  latter 
case  being  the  decision  of  this  Court  is  in  itself  binding 
authority  on  us,  approved  as  it  was  by  the  then  Court  of 
Error  and  Appeal. 

The  rule  on  the  construction  of  a  policy  of  insurance  is, 
where  its  language  is  doubtful,  to  read  the  policy  most 
strongly  against  the  company  who  prepared  and  issued  it. 
See  Williamson  v.  The  Hand-in-Hand  Ins.  Co.,  26  CP.  266. 

Without  invoking  the  aid  of  this  rule,  we  may  safely 
interpret  this  condition  in  like  manner  as  Mr.  Justice 
Story  interpreted  a  similar  condition  in  the  United 
States  decision,  to  which  I  have  referred,  and  more  parti- 
cularly as  his  interpretation  is  in  accordance  with  the 
opinion  of  so  distinguished  an  authority  in  this  Province 
as  that  of  the  late  Sir  John  Beverley  Robinson. 

In  our  opinion  the  rule  should  be  absolute  to  enter  the 
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verdict  for  the  plaintiff  on  the  third  as  well  as  the  other 
issues  joined  between  the  parties  in  this  cause. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Ride  absolute.  ■ 


Crawford  v.  Beattie. 

Action  ayainst  J.  P. — Information  for  false  pretences — Form  of — Objections 
to — Remand,  Uability  for — Reasonable  and  probable  cause. 

The  plaintiff  was  brought  before  defendant  and  another  magistrate,  on. 
the  2nd  of  January,  1875,  under  a  summons  issued  by  defendant, 
on  an  information,  that  he  did,  on,  &c.,  "obtain  by  false  preten'ces 
from  complainant  the  sum  ot  five  dollars  contrary  to  law,"  omitting 
the  words  "  with  int  nt  to  defraud,"  which  by  the  statute  is  made  part 
of  the  offence,  32-33  Vic.  ch.  21,  sec.  93,  D. 

The  prosecutor  and  another  witness,  T.,  were  examined,  and  their  state- 
ments shewed  that  the  plaintiff  sold  some  wood  to  the  prosecutor,  on 
a  certain  lot,  telling  him  that  some  other  parties  had  drawn  it  out,  but 
that  it  was  his,  ana  if  there  was  any  trouble  about  it  he  would  stand 
between  the  prosecutor  and  all  danger :  that  the  prosecutor  paid  him 
five  dollars  on  account,  and  was  afterwards  prevented  from  drawing 
away  the  wood  by  one  W.,  to  whom  T.  swore  it  belonged  ;  and  that 
the  plaintiff  had  offered  to  return  the  five  dollars,  which  the  prosecutor 
refused  because  the  plaintiff  would  allow  nothing  for  the  use  of  his 
team.  W.  was  absent,  and  the  prosecutor  asked  for  an  adjournment, 
which  was  granted  until  the  5th.  Defendant  offered  to  take  bail  for 
plaintiff's  appearance  then,  but  the  plaintiff  refused  to  give  it,  saying 
Send  me  to  gaol,"  and  defendant  ordered  the  constable  to  take  him 
into  custody.  The  constable  thereupon  put  him  in  the  lock-up,  which 
was  not  a  proper  place  for  the  purpose,  being  very  cold  and  un- 
comfortable, where  he  remained  until  the  5th.  This  constable,  who 
acted  as  keeper  of  tlie  lock-up,  said  defendant  knew,  that  prisoners 
remanded  were  confined  there.  On  the  5th  W.  appeared  and  was 
examined  as  a  witness.  The  case  was  adjourned  until  the  7tb,  the 
plaintiff  giving  bail  for  his  appearance  then,  and  on  that  day  the  magis- 
trates, having  in  the  meantime  consulted  the  county  attorney,  dismissed 
the  case.  The  plaintiff  having  sued  the  defendant  for  malicious  arrest, 
and  for  false  imprisonment : 

HeLd^  that  there  was  no  cause  of  action  on  either  ground,  and  a  nonsuit 
was  ordered  5  for  1.  The  defendant  had  jurisdiction,  for  the  information 
might  by  intendment  be  read  as  charging  the  statutable  offence  ;  and 
if  not,  the  plaintiff  should  have  taken  his  objection  before  the  magis- 
trate, when  the  information  might  have  been  amended  and  re-sworn  | 
and  he  was  precluded  from  raising  it  in  this  action. 

2.  There  was  upon  the  evidence  no  want  of  reasonable  and  probable  cause 
for  what  defendant  had  done  :  for  though  what  the  prosecutor  com- 
plained of  was  a  breach  of  contract,  and  the  subject  of  an  action,  it 
might  also  support  a  criminal  charge  ;  the  remand  under  the  circum- 
stances was  authorized  ;  and  that  there  was  no  proof  of  malice. 

3.  Held  also,  that  the  defendant  could  not  be  held  liable  for  the  plain- 
tiff's sufferings  caused  by  the  condition  of  the  lock-up,  for  he  had 
remanded  him  only,  giving  no  express  directions  to  put  him  there. 
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Declaration.  First  count:  that  the  defendant  as 
and  then  being  a  justice  of  peace,  in  and  for  the  county 
of  Huron,  took  the  information  of  William  Lee,  the 
younger,  against  the  plaintiff,  for  "  having  on  or  about  1st 
December,  1874,  obtained  from  the  said  William  Lee,  the 
younger,  by  false  pretences,  the  sum  of  five  dollars,  contrary 
to  law":  that  the  defendant,  as  and  being  such  justice, 
issued  a  summons  under  his  hand  and  seal,  directed  to  the 
plaintiff,  whereby  the  plaintiff  was  commanded  to  appear 
on  2nd  January,  1875,  before  the  defendant,  the  said  jus- 
tice, or  such  other  justices 'of  the  peace  for  the  county  of 
Huron  as  might  be  there,  to  answer  to  the  complaint:  that 
the  defendant,  as  and  being  such  J ustice  as  aforesaid,  on  2nd 
January,  1875,  after  hearing  the  evidence  then  adduced 
against  the  plaintiff,  unlawfully,  wilfully,  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  assaulted 
the  plaintiff,  and  gave  him  into  the  custody  of  a  constable, 
and  caused  him  to  be  imprisoned  in  the  common  prison  of 
the  town  of  Seaforth,  for  the  space  of  three  days,  &c. 

The  second  count  was  substantially  the  same  as  the 
first. 

The  third  count  was,  generally,  for  assault  and  false  im- 
prisonment. 

Plea  not  guilty  by  statute,  Consol.  Stat.  U.  C.  ch.  126, 
sees.  1  to  20,  inclusive,  a  public  Act. 
Issue. 

The  case  was  tried,  with  a  jury,  at  the  last  Fall  Assizes, 
at  Goderich,  before  Hughes,  Co.  J.,  sitting  for  and  at  the 
request  of  Richards,  C.  J. 

The  information  was  proved.  It  was  that  of  William 
Lee,  junior,  of  the  township  of  McKillop,  who  swore  that 
"  John  Crawford,  shoemaker,  of  Seaforth,  did,  on  or  about 
the  first  day  of  December,  1874,  obtain  by  false  pretences 
from  complainant,  the  sum  of  five  dollars,  contrary  to  law." 

It  was  sworn  on  31st  December,  1874,  before  the  de- 
fendant. 

On  this  information,  the  defendant  caused  a  summons  to 
be  issued  to  the  plaintiff  to  appear  on  2nd  January,  1875, 
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at  10  o'clock  in  the  forenoon,  at  Seaforth  Market  Building, 
before  the  defendant  or  such  justices  of  the  peace  as  might 
then  be  there,  to  answer  to  the  information,  and  to  be 
further  dealt  with  according  to  law. 

The  plaintiff  appeared  before  the  defendant  on  the  sum- 
mons. He  was  at  the  time  a  little  the  wors6  of  liquor,  and 
conducted  himself  in  a  manner  somewhat  offensive. 

The  defendant  explained  to  him  that  the  charge  was  for 
misdemeauour,  and  that  he,  the  defendant,  had  no  power 
to  dispose  of  it  summarily. 

The  prosecutor,  and  a  witness  called  McTaggart,  were 
on  2nd  January,  1875,  examined  on  behalf  of  the  prosecu- 
tion. 

The  prosecutor  swore  that  on  1st  December,  1874-,  the 
plaintiff  said  he  had  some  wood  to  sell  on  the  twelfth 
concession  of  Hibbert,  that  he  wanted  $1  per  cord  for  the 
wood:  that  he  said  some  other  parties  had  drawn  out  the 
wood,  but  the  wood  was  his,  and  if  there  were  any  trouble 
about  ithe  would  stand  between  the  prosecutor  and  all  danger: 
that  the  prosecutor  and  the  plaintiff  thereupon  went  and 
measured  the  wood,  and  the  prosecutor  then  paid  plaintiff  $5 
on  account  of  the  wood,  promising  to  pay  the  balance  when 
he  should  draw  the  wood  away;  that  afterwards  he  en- 
deavoured to  draw  away  the  wood,  but  was  prevented  by 
some  parties,  who  said  plaintiff  never  owned  the  wood 
and  had  no  right  to  it. 

The  prosecutor  also  stated^that  the  plaintiff,  on  an  applica- 
tion being  made  to  him  for  repayment  of  the  $5,  said  he 
might  sometime  repay  it,  and  some  time  afterwards  did 
offer  to  the  prosecutor  the  So,  but  as  the  plaintiff  refused  to 
allow  the  prosecutor  anything  for  the  use  of  the  team,  the 
latter  refused  to  accept  the  $5  so  offered. 

Sylvester  McTaggart  swore  that  he  was  living  on  lot  25, 
in  18th  concession  of  Hibbert:  that  he  was  one  of 
"the  heirs  to  the  lot":  that  he  was  in  possession  of  the  lot 
with  the  consent  of  his  eldest  brother :  that  he  had  been 
on  the  place  for  eighteen  months,  paying  no  rent  for  the 
use  of  the  place :  that  he  sold  Thomas  Wren  a  quantity  of 
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timber  in  the  bush  on  the  lot :  that  the  latter  made  it  inta 
wood,  and  drew  it  off  the  lot  on  to  the  highway :  that  the 
prosecutor  and  plaintiff  afterwards  measured  the  wood  on 
the  highway,  and  that  the  wood  belonged  to  Thomas 
Wren,  who  prevented  its  removal. 

The  prosecutor,  owing  to  the  absence  of  Thomas  Wren^ 
his  principal  witness,  was  not  prepared  to  go  on  further, 
and  asked  for  an  adjournment,  which  was  granted  by  the 
defendant  and  another  magistrate  who  presided  with  him 
at  the  request  of  the  plaintiff. 

The  constable  said  he  could  not  have  the  witness  in 
attendance  before  the  Tuesday  following,  at  four  o'clock. 

The  adjournment  was  till  that  day. 

The  magistrates  offered  to  take  bail  for  the  plaintiff,  him- 
self in  $200,  and  two  sureties  in  $100  each. 

Two  persons  were  present  who  offered  to  become  plain- 
tiff's sureties,  but  he  refused  to  give  bail,  saying  that  he 
would  "  go  to  gaol  like  a  man,"  and  kept  saying,  "  Send  me 
to  gaol ! "      Send  me  to  gaol ! " 

The  defendant  told  him  that  the  magistrates  were  not  to 
be  "bullied,"  and  that  he  must  either  give  the  required  bail,, 
or  remain  in  custody. 

The  plaintiff  still  refused  to  give  the  bail,  and  so  defen- 
dant ordered  the  constable  to  take  the  plaintiff  into  custody* 

The  constable  placed  the  defendant  in  the  lock-up  at 
Seaforth.  The  lock-up  was  a  very  uncomfortable  place. 
There  was  no  furniture  in  it  except  a  bench  and  a  straw 
palliass,  and  a  straw  cushion.  There  were  no  bed  clothes, 
although  the  night  was  very  cold.  The  plaintiff's  wife  took 
him  some  blankets  and  pillows ;  she  also  took  him  some 
supper,  but  he  refused  all,  saying  he  would  die  before  he 
would  eat  the  supper.  The  constable  stayed  with  him  till 
10  o'clock,  and  offered  him  bed  clothes,  but  he  still  refused 
them.  He  pitched  out  the  bed  clothes,  saying  he  would 
"  freeze  "  and  "  die  there." 

The  constable  again  visited  him  at  8  o'clock  on  Sunday 
morning,  put  on  a  fire,  and  allowed  the  plaintiff,  who 
appeared  to  be  very  cold,  to  warm  himself  at  the  stove  of 
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the  council  chamber  near  by.  His  wife  provided  him  with 
breakfast.  She  took  dinner  to  him  at  1  o'clock ; .  she  also 
took  his  tea  to  him  in  the  evening,  and  stayed  with  him 
till  10  o'clock  on  Sunday  night. 

The  constable  put  in  a  good  fire  before  he  left,  but  as  the 
building  was  a  wooden  one,  not  plastered  inside,  but  boarded 
with  tongued  and  groved  stuff  outside,  and  battened  on 
top,  it  was  in  winter  very  cold,  and  difficult  to  be  heated. 

On  the  Sunday  morning  plaintiff  said  he  was  sorry  he 
had  not  given  the  bail,  and  asked  for  and  obtained  the  bed 
clothes,  &c. 

The  plaintiff's  wife  regularly  gave  him  his  meals  on 
Monday,  as  she  had  done  on  Sunday. 

On  Tuesday,  5th  January,  1875,  the  Court  met  pursuant 
to  adjournment. 

Thomas  Wren  Avas  then  examined  as  a  witness.  He 
swore  that  he  purchased  a  quantity  of  wood  from  Sylvester 
McTaggart  off  the  lot :  that  the  latter  marked  out  a  piece 
of  the  lot,  and  sold  witness  all  the  timber  that  was  on  it, 
except  some  rail  timber,  which  he  reserved :  that  he, 
witness,  gave  McTaggart  a  set  of  double  harness  for  the 
timber :  that  the  harness  was  worth  about  $10 :  that  he 
cut  most  of  the  timber  and  drew  it  to  the  highway :  that 
he  afterwards  learned  that  the  plaintiff  had  sold  his  wood, 
and  when  the  prosecutor  came  for  the  wood,  prevented 
its  removal  by  him. 

This  concluded  the  testimony  for  the  prosecution. 

The  magistrates,  at  the  conclusion  of  it,  adjourned  the 
further  hearing  until  Thursday,  7th  January,  1875,  at  4 
o'clock  p.m.,  for  the  purpose,  in  the  meantime,  of  consulting 
the  County  Crown  Attorney.  They  accepted  bail  for  the 
appearance  of  the  plaintiff,  himself  in  $100,  and  one  surety 
in  $50.  The  plaintiff  on  this  occasion  gave  the'bail  with- 
out hesitation. 

On  Thursday,  7th  January,  1875,  the  County  Crown 
Attorney  having  been  in  the  meantime  consulted,  the 
magistrates  decided  to  dismiss,  and  did  dismiss  the  charge> 
with  costs. 

3 — VOL.  XXXIX  U.C.R. 


18        queen's  bench,  easter  term,  39  vie,  isye. 


Messrs.  McCaughe}''  &  Holmested,  attorneys  for  the 
plaintiff,  on  lOth  February,  1875,  wrote  a  letter  to  the 
defendant  advising  him  of  instructions  from  the  plaintiff 
to  bring  an  action,  and  asking  for  a  settlement. 

The  answer  of  the  defendants  was  as  follows  : — 

"Seaforth,  11th  February,  1875. 

Messrs.  McCaughey  &  Holmested,  Barristers,  Seaforth — 

"  Your  friendly  note  of  yesterday  to  hand,  and  contents 
noted.  I  cannot  entertain  the  idea  for  a  moment  that  your 
firm  have  any  feelings  towards  me  but  what  are  friendly, 
as  far  as  I  am  aware  of  ;  at  least  you  could  have  no  possible 
desire  to  see  me  put  to  the  expense  of  a  lawsuit  with  a  man 
of  straw,  and  whose  present  occupation  seems  to  be  loafing 
around  the  bar-rooms  of  this  town  drinking  whiskey.  You 
state  in  your  note  that  unless  this  matter  is  settled  by  Friday 
1st,  you  will  commence  proceedings.  Well,  I  do  not  know 
what  sort  of  proceedings  you  intend  to  commence  against 
me,  but  I  promise  you,  as  far  as  I  am  concerned,  it  will  not 
l)e  settled,  as  I  do  not  know  what  I  have  to  settle.  I  have 
given' the  matter  my  serious  attention,  and  have  come  to 
the  conclusion  that  you  are  either  joking  with  me,  or  that 
you  are  helping  the  party  referred  to  to  levy  blackmail  on 
me,  which  I  cannot  stand,  as  1  have  no  spare  funds  at  present 
for  that  purpose.  In  the  matter  referred  to,  I  consider  that 
I  done  my  duty  and  nothing  more,  and  must  enter  the  plea 
of  not  guilty.  As  you  and  I  are  friendly,  and  I  can  speak 
as  to  a  friend,  I  would  advise  you  to  secure  your  costs  before 
you  begin,  as  there  is  no  costs  for  you,  as  far  as  I  am  con- 
cerned. I  do  not  like  law,  but  I  will  not  settle  an  imaginary 
affair  of  this  kind  without  the  least  foundation  to  rest  upon. 
If  you  go  on,  as  far  as  your  firm  and  I  am  concerned,  let  us 
be  friendly  and  fight  for  the  light.  I  know  if  you  do  that, 
you  will  not  make  much  of  a  fight,  as  there  is  no  right  on  your 
side  of  the  question.  So,  good  bye.  I  hope  that  we  will 
yet  meet  in  a  better  country  than  this,  where  there  will  be 
no  lawsuits. 

"John  Beattie." 

Notice  of  action  was  served  on  the  defendant  on  19th 
February,  1875. 

The  action  was  commenced  on  25th  June,  1875. 

The  plaintiff  was  examined  as  a  witness  in  his  own 
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"behalf.  He  did  not  shew  any  right  to  sell  the  wood,  beyond 
the  fact  that  the  land  belonged,  as  he  swore,  to  his  wife. 
He  swore  he  had  consulted  Mr.  Cameron,  of  Goderich,  and 
the  latter  advised  that  he  had  the  right  to  do  so. 

He  also  SAVore  that  the  magistrate  refused  to  hear  any 
evidence  for  the  defence,  although  evidence  for  the  defence 
was  tendered. 

He  admitted  that  for  several  years  he  had  himself  been 
a  magistrate,  and  acted  as  such. 

At  the  close  of  the  plaintiff's  case  a  nonsuit  was  asked 
on  the  following,  among  other  grounds  : — 

1.  That  the  whole  of  the  allegations  in  the  declaration 
were  not  proved. 

2.  There  was  no  proof  of  malice,  and  want  of  reason- 
able and  probable  cause. 

3.  The  defendant  did  no  more  than  he  had  a  right  to  do 
as  a  magistrate. 

4.  In  the  absence  of  a  warrant  committing  plaintiff  to 
the  lock-up,  or  a  direct  command  or  order  given  to  the  con- 
stable by  the  defendant  to  detain  the  plaintiff  in  the  lock- 
up, defendant  is  not  responsible  for  imprisonment  therein. 

The  learned  Judge  refused  to  nonsuit,  but  reserved  to 
the  defendant  leave  to  move  to  enter  a  nonsuit  or  verdict 
for  the  defendant  on  the  objections. 

The  defendant  was  then  called  as  a  witness.  He  swore 
he  had  not  the  slightest  feeling  towards  the  plaintiff : 
that  he  and  the  plaintiff  were  strangers  :  that  he  simply 
ordered  the  plaintiff  into  the  custody  of  the  constable  •* 
that  he  did  not  commit  him  to  the  lock-up  :  that  he  had 
no  desire  except  to  do  his  duty  as  a  magistrate  :  that  he 
had  been  a  magistrate  for  seven  years :  that  the  cells  in 
the  lock-up  were  used  for  the  keep  of  prisoners,  when  he 
had  on  previous  occasions  remanded  prisoners  :  that  he  had 
been  trying  to  get  the  county  council  to  put  the  lock-up 
in  a  proper  condition  :  that  it  was  not  a  proper  place  for  the 
confinement  of  prisoners:  that  although  the  evidence  against 
the  plaintiff  was  slight,  he,  defendant,  thought  from  his 
manner  that  he  was  guilty  :  that  he  did  not,  however,  think 
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the  evidence  sufficient  to  convict  him,  and  so,  after  consulta- 
tion with  the  County  Crown  Attorney,  dismissed  the 
charge. 

Alonzo  Strong,  the  other  magistrate,  was  examined  as  a 
witness  for  the  defence,  and  corroborated  the  evidence  of" 
the  defendant. 

The  constable  who  made  the  arrest  was  also  examined 
as  a  witness  for  the  defence.  He  swore  that  when  prisoners- 
are  remanded  by  defendant,  he  knew  they  were  confined  in 
the  lock-up. 

This  closed  the  testimony  for  the  defence. 

CounseFfor  the  defence  renewed  his  objections,  and  asked 
the  Judge  to  rule  that  there  was  no  evidence  to  go  to  the 
jury  of  malice  in  support  of  the  first  and  second  counts^ 
and  as  to  the  third  count,  that  the  defendant  was  acting 
within  his  jurisdiction.. 

The  learned  Judge  again  refused  to  nonsuit.  He  con- 
sidered the  facts  disclosed  were  such  that  he  could  not 
withdraw  the  case  from  the  jury  on  the  question  of  malice 
alleged  in  the  first  and  second  counts.  He  ruled  that  if  a 
case  were  disclosed  before  the  magistrates  which  would 
justify  the  detention  of  the  plaintifi",  trespass  would  not  lie  : 
that  although  nothing  was  done  by  the  defendant  which 
would  justify  the  bringing  of  the  action  up  to  the  examina- 
tion of  the  plaintiff  on  Saturday,  still  defendant  was 
responsible  for  illegal  acts  after  the  plaintiff's  person  was 
detained,  and  his  liberty  interfered  ^ith  illegally,  and  for 
all  that  followed. 

The  learned  Judge  then  recalled  the  constable  to  ask  him 
if  he  were  the  keeper  of  the  lock-up.  The  constable  in 
answer  said,  that  the  person  appointed  to  act  as  keeper  had 
not  acted  for  some  time  past,  but  that  he,  the  constable,  had 
acted  as  such  for  some  length  of  time,  with  the  knowledge 
of  defendant. 

The  learned  Judge  then  directed  the  jury  that,  in  the 
absence  of  a  sworn  information  charging  an  intention  to 
defraud,  there  was  no  reasonable  or  probable  cause  for 
arresting  the  plaintiff  on  a  warrant  in  the  first  instance. 
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but  as  no  such  warrant  was  issued,  and  there  was  only  a 
summons,  no  action  would  lie  for  that.  But  after  the  evi- 
dence was  taken  upon  the  charge,  and  reading  it  in  a  way 
most  favourable  to  the  defendant,  the  learned  J udge  held 
there  was  absence  of  reasonable  and  probable  cause,  because, 
as  he  said,  there  was  nothing  disclosed  from  w^hich  it  could 
be  inferred  that  the  plaintiff  had  done  more  than  commit 
a  breach  of  warranty,  for  which  he  would  be  liable  to  a  civil 
action  only,  and  that  there  was  nothing  from  which  it 
could  be  inferred  that  the  plaintiff,  when  he  obtained  the 
$5,  had  any  intention  to  defraud,  for  there  was  a  clear 
allegation  of  the  probability  of  a  claim  being  set  up  by 
another  to  the  w^ood  sold,  and  a  promise  by  the  plaintiff 
to  indemnify  the  purchaser,  Lee,  who  had  paid  the  S5  on 
its  purchase,  and  a  subsequent  offer  by  plaintiff  to  return 
the  $5  when  the  claim  had  been  set  up  ;  and  that  these 
facts  coming  from  the  evidence  of  Lee,  the  prosecutor, 
made  an  absence  of  reasonable  and  probable  cause  of  any 
indictable  misdemeanour  having  been  committed,  so  as  to 
justify  the  detention  of  the  plaintiff  in  custody. 

He  also  directed  the  jury  that  besides  the  want  of  reas- 
onable and  probable  cause,  it  was  necessary  for  the  plaintiff 
to  prove  malice,  telling  the  jury  the  difference  between 
malice  in  fact  and  malice  in  law,  and  ruled  that  there  was 
evidence  from  which  the  jury  might  infer  malice,  referring 
to  the  evidence  in  detail. 

He  left  it  to  the  jury  to  find  as  a  fact  whether  it  wa^s  the 
act  of  the  defendant  that  the  plaintiff  was  confined  in  the 
lock-up,  directing  them,  that  if  it  were  the  act  of  the  con- 
stable only  the  jury  should  not  hold  defendant  responsible 
for  what  the  plaintiff  suffered  in  the  lock-up,  or  give  any 
damages  on  that  account,  but  only  for  his  detention  in  the 
•custody  of  the  constable  without  reasonable  or  probable 
cause. 

The  learned  Judge,  as  to  the  third  count,  told  the  jury 
that  all  that  was  disclosed  in  the  evidence  before  the 
magistrates  was  a  breach  of  warranty,  and  not  a  crime  or 
indictable  offence :  that  the  defendant  had  no  jurisdiction, 
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and  for  want  of  jurisdiction  was  liable  to  an  action  o£ 
trespass  for  false  imprisonment,  and  that  there  was  na 
justification  of  it  proved. 

Counsel  for  the  defendant  objected  to  the  charge. 

The  jury  rendered  a  verdict  for  plaintiff,  $350  damages,. 

During  Michaelmas  term,  November  18,  1875,  >S^.  Rich' 
ards,  Q.  C,  obtained  a  rule  nisi  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  pursuant  to  leave  reserved  at  the  trial ;  or 
why  a  new  trial  should  not  be  had  between  the  parties,  on 
the  ground  that  the  verdict  is  against  law  and  evidence,  in 
this,  that  there  was  no  evidence  or  sufficient  evidence  of 
want  of  reasonable  and  probable  cause,  or  of  the  malice 
alleged  in  the  first  and  second  counts ;  and  that  the  de- 
fendant had  jurisdiction  and  authority  in  the  case,  and  is 
not  liable  in  trespass  for  what  he  authorized  or  directed  to 
be  done :  that  the  defendant  was  not  liable  for  the  acts  of 
the  constable  in  putting  the  plaintiff  in  the  lock-up,  the 
same  not  being  authorized  or  directed  by  the  defendant;, 
and  that  on  the  facts  disclosed  at  the  trial,  the  defendant 
was  entitled  to  a  verdict ;  and  also  on  the  ground  of  mis- 
direction of  the  learned  J udge,  in  telling  the  jury  that  the 
defendant  had  no  jurisdiction,  and  for  want  of  jurisdiction 
was  liable  to  an  action  of  trespass  for  false  imprisonment ; 
and  also  in  telling  the  jury  that  there  was  no  justification 
proved. 

During  Hilary  term,  February  23,  187G,  C.  Robinson,. 
Q.  C,  shewed  cause.  The  information  did  not,  in  the 
absence  of  the  words  "  with  intent  to  defraud,"  disclose  an 
indictable  offence  over  which  the  defendant  had  jurisdic- 
tion :  32-33  Yic.  ch.  21,  sees.  93,  110,  D.;  32-33  Vic. 
eh.  29,  Sch.  A.,  p.  290;  32-33  Yic.  ch.  30,  sees.  9,  10,  11; 
Roscoe  Crim.  Ev.,  8th  ed.,  494.  The  objection  is  one  of 
substance  and  not  of  form :  Martin  v.  Fridgeon,  1  E.  «Sz; 
E.  778;  Regina  v.  Shaw,  12  L.  T.  N.  8.  470;  Connors  v. 
Darling,  23  U.  C.  K.  541 ;  Caudle  v.  Seymour,  1  Q.  B.  889,. 
892;  Friel  v,  Ferguson,  15  C.  P.  584;  Appleton  \,Lepper,^ 
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20  C.  P.  138;  Add  Torts,  600-1,  ed.  1876.  The  evidence  doe& 
not  disclose  any  offence:  Laiurenson  v.  Hill,  10  Ir.  C.  L. 
R  177,  184;  Add.  Torts,  681,  last  ed.  There  was  no 
jurisdiction,  therefore,  and  so  trespass  is  maintainable ;  but 
if  there  was  jurisdiction,  the  evidence  shews  a  want  of 
reasonable  and  probable  cause  and  malice. 

S.  Richards,  Q.  C,  contra.  The  plaintiff  not  having 
raised  any  objection  to  the  information  before  the  magis- 
trate, waived  all  objection,  and  there  being  general  juris- 
diction over  the  offence  intended  to  be  charged,  the  plain- 
tiff is  now  as  much  bound  as  if  the  information  were  in 
all  respects  correct :  32-33  Vic.  ch.  30,  sees.  1,  2,  11. 
But  whether  or  not,  there  is  no  difficulty  in  supporting  the 
information  as  intending  to  charge  the  statutable  offence, 
and  as  such  intendment  would,  in  this  case,  be  only 
reasonable,  there  is  jurisdiction  as  well  over  the  person  as 
the  offence  :  Barton  v.  Brichiell,  13  Q.  B.  393,  396  ;  Apple- 
ton  V.  LepjMr,  20  C.  P.  138  ;  Connors  v.  Darling,  23  U.  C. 
B.  54)1.  If  there  was  jurisdiction,  it  was  a  question  for  the 
magistrate  whether  there  was  the  intent  to  defraud,  and 
the  evidence  does  not  negative  that  intent :  Arch.  Crim. 
PI.  473,  last  ed.;  Regina  v.  Abbott,  1  Den.  C.  C.  273; 
Regina  v.  B argon,  1  Dear.  &  B.  11 ;  Regina  v.  Meakin,  11 
Cox  270 ;  Regina  v.  Kenrick,  5  Q.  B.  49.  And  under  the 
circumstances  the  magistrate  was  justified  in  remanding  as 
he  did :  82-33  Vic.  ch.  30,  sec.  41,  42,  D. ;  Gelen  v.  Hall,  2 
H.  &  N.  379  ;  Oke's  Mag.  Synopsis,  vol.  i.  p.  108,  ed.  1868; 
Cave  V.  Mountain,  1  M.  &;  G.  257;  Mills  v.  Collett,  G 
Bing.  85. 

May  15,  1876.  Harrison,  C.  J. — The  conduct  of  the 
plaintiff  in  this  cause  while  before  the  defendant,  consider- 
ing that  he  himself  was  at  one  time  a  magistrate,  is  not 
at  all  to  his  credit. 

The  action  which  he  has  brought  is,  on  the  facts 
proved,  vexatious,  and  the  defendant  should,  if  possible,  be 
protected  against  such  an  action. 
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No  liability  to  action  can  arise  in  the  exercise  of  judicial 
functions  from  a  mistake  of  fact,  or  erroneous  application 
or  interpretation  of  law,  where  the  question  is  not  one  of 
jurisdiction :  Bott  v.  AcJcroyd,  7  W.  R.  420 ;  Sommerville  v. 
Mirehouse,  1  B.  &  S.  652  ;  Sprung  v.  Anderson,  23  C.  P. 
152 ;  McDonald  StucJcey,  31  U.  C.  R.  577. 

If  the  charge  be  of  an  offence  over  which,  if  the  offence 
charged  be  true  in  fact,  the  magistrate  has  jurisdiction,  the 
magistrate's  jurisdiction  cannot  be  made  to  depend  on  the 
truth  or  falsehood  of  the  facts,  or  upon  the  evidence  being 
sufficient  or  insufficient  to  establish  the  corpus  delicti 
brought  under  investigation.  Per  Tindal,  C.  J.,  in  Cave  v. 
Mountain,  1  M.  &  G.  262.  See  further  Windham  v.  Clere, 
Cro.  Eliz.  130 ;  Lowther  v.  Earl  Radnor,  8  East.  113 ;  Pike 
V.  Carter,  3  Bing.  78 ;  Mills  v.  CoUett,  6  Bing.  85  ;  Ashcroft 
V.  Bourne,  3  B.  &  Ad.  684  ;  Coster  v.  Wilson,  3  M.  &  W. 
411 ;  Regina  v.  Bodson,  9  A.  &  E.  704. 

The  test  of  jurisdiction  is,  whether  or  not  the  magistrate 
had  power  to  enter  upon  the  enquiry,  not  whether  his  con- 
clusions in  the  course  of  it  are  true  or  false:  Regina  y. 
Bolton,  1  Q.  B.  66.  See  further  Thompson  v.  Ingham,  14 
Q.  B.  710 ;  Regina  v.  Dayman,  7  E.  &  B.  672 ;  Chivers 
V.  Savage,  5  E.  &  B.  697;  Regina  v.  Levi,  31  L.  J.  M.  C. 
174:  Ex  parte  Vaughan,  L.  R.  2  Q.  B.  114;  Colonial  Bank 
of  Australasia  v.  Willan,  L.  R.  5  P.  C.  417;  Regina  y. 
^cZamsoTi,  L.  R.  1  Q.  B.  D.  201. 

In  Mills  Y.  Collett,  6  Bing.  85,  the  Court  held  that  the 
magistrate  was  not  liable  to  an  action  of  trespass  for  com- 
mitting a  party  to  prison  upon  a  charge  of  felony,  under  7 
&  8  Geo.  IV.  ch.  30,  sec.  19,  for  cutting  down  a  tree,  al- 
though it  appeared  on  the  face  of  the  depositions  under 
which  the  party  was  committed,  that  such  party  was  him- 
self the  occupier  of  the  land  on  which  the  tree  grew. 

And  per  Tindal,  C.  J.,  at  p.  92,  "If  a  party  charged  with  an 
offence  be  brought  before  a  magistrate,  he  must  exercise  a 
judgment  in  the  case,  and  he  is  not  liable  for  a  mere  error 
of  judgment." 

And  per  Burroughs,  J.,  at  p.  93,  "  If  the  magistrate  has 


CRAWFORD  V.  BEATTIE. 


25 


jurisdiction  as  he  had  here,  he  never  can  be  liable  in  an 
action  of  trespass,  nor  in  any  form  of  action  for  a  mere 
mistake  on  a  matter  of  law;  and  whether  an  occupier 
<;ould  commit  a  felony  under  the  statute  on  his  own 
premises,  was  clearly  a  matter  of  law." 

The  information  in  Mills  v.  Collett  charged  the  party 
with  having  committed  a  felony  within  the  terms  of  the 
statute,  namely,  as  "  having  wilfully  and  maliciously  cut, 
broken,  barked,  rooted  up,  or  otherwise  destroyed  a  timber 
tree,  growing  in  a  yard  belonging  to  a  dwelling  house,  of 
the  value  of  one  pound  and  upwards,"  the  property  of 
Dr.  B.,  and  was  silent  as  to  the  occupation  of  the  land 
which  was  only  disclosed  by  the  depositions. 

The  magistrate  therefore  clearly  had  jurisdiction,  though 
he  may  not  have  exercised  that  jurisdiction  very  wisely  in 
committing  a  party  to  prison  (where  he  was  confined  three 
months  among  felons),  upon  a  charge  negatived  by  the 
evidence  adduced  for  the  purpose  of  supporting  it,  and 
which  evidence  was  before  him  at  the  time  he  signed  the 
warrant  of  commitment:  Cave  v.  Mountain,  1  M.  &;  G. 
564,  note. 

Such  matters  are  now  to  a  great  extent  regulated  by 
the  well-known  statute,  Consol.  Stat.  U.  C.  ch.  126,  inti- 
tuled, "An  Act  to  protect  Justices  of  the  Peace  and  other 
officers  from  vexatious  actions,"  taken  from  the  English 
-statute,  11  &;  12  Vic.  ch.  44. 

It  is  enacted  by  section  one,  that,  "  Every  action  brought 
against  a  Justice  of  the  Peace  for  any  act  done  by  him  in 
the  execution  of  his  duty  as  such  Justice,  with  respect  to 
any  matter  within  his  jurisdiction  as  such  Justice,  *  * 
whether  any  of  such  duties  arise  out  of  the  common  law  or 
be  imposed  by  Act  of  Parliament,  either  Imperial  or  Pro- 
vincial, shall  be  an  action  on  the  case  as  for  a  tort,  and  in 
the  declaration  it  shall  be  expressly  alleged  that  such  act 
was  done  maliciously  and  without  reasonable  and  probable 
cause,"  &c.  . 

It  is  enacted  by  section  two  of  the  same  Act,  that  "  For 
Any  act  done  by  a  Justice  of  the  Peace  in  a  matter  of 
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which  by  law  he  has  not  jurisdiction,  or  in  which  he  has- 
exceeded  his  jurisdiction,  *  *  any  person  injured  thereby 
may  maintain  an  action  against  such  justice  in  the  same 
form  and  in  the  same  case  as  he  might  have  done  before 
the  passing  of  this  Act,  without  making  any  allegation  in 
his  declaration  that  the  act  complained  of  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause." 

The  first  and  second  counts  of  the  declaration  in  this 
cause  are  based  on  the  first  section,  and  the  third  count  on 
the  second  section  of  this  statute. 

The  learned  Judge  who  tried  the  cause  ruled  that  the 
defendant  had  no  jurisdiction,  and  so  was  liable  to  an  action 
of  trespass,  and  "  for  all  that  followed ;"  and  that  if  there 
were  jurisdiction,  there  was  a  want  of  reasonable  and  pro- 
bable cause,  and  evidence  of  malice,  and  so  there  was 
evidence  to  sustain  the  first  and  second  counts  of  the 
declaration  If  there  were  misdirection  in  any  of  these 
particulars  there  must  be  a  new  trial,  for  misdirection — 
if  in  all  of  them,  a  nonsuit  ought  to  be  entered. 

The  first  question  is,  whether  the  learned  Judge  was 
right  in  ruling  that  there  was  no  jurisdiction,  and  so  that 
the  third  count  of  the  declaration  was  sustainable.  It  is 
now  settled  that  the  jurisdiction  of  the  justice  of  the  peace 
depends  not  merely  on  jurisdiction  over  the  subject  matter, 
but  jurisdiction  over  the  individual  arrested :  Caudle  v» 
Seymour,  1  Q.  B.  889,  892.  See  also  Connors  v.  Darling,. 
23  U.  C.  R.  541 ;  Appleton  v.  Lepper,  20  C.  P.  138. 

No  one  disputes  the  power  of  a  magistrate  to  investigate 
a  criminal  charge  of  obtaining  money  under  false  pretences- 
with  intent  to  defraud ;  but  in  order  to  give  jurisdiction 
there  must  be  either  an  information  for  a  criminal  offence : 
Bex  V.  Fuller,  1  Ld.  Raymon.  509  ,  Rex  v.  Birnie,  1  M.  & 
R.  160 ;  Caudle  v.  Seymour,  1  Q.  B.  889  ;  Friel  v.  Ferguson,. 
15  C.  P.  584;  Appleton  v.  Lepper,  20  C.  P.  138,— or  the 
information  be  waived  by  the  accused :  Regina  v.  Shaw, 
12  L.  T.  N.  S.  470,  473 ;  Turner  v.  Postmaster  General,. 
5  B.  &  S.  756 ;  Regina  Fletcher,  L.  R.  1  .C.  C.  320. 

The  rule  certainly  is,  that  matters  of  form  must  be  as- 
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strictly  observed  in  summary  convictions  as  in  indictments  : 
See  Ex  parte  Pain,  5  B.'&  C.  251.  But  I  am  not  aware 
that  this  rule  has  ever  been  strictly  applied  to  information?. 

Informations  before  magistrates  must  be  taken  as  nearly 
as  possible  in  the  language  used  by  the  party  complaining. 
See  Cohen  v.  Morgan,  6  D.  &  R.  8  ;  McNeills  v.  Gartshore, 

2  C.  P.  464. 

If  by  reasonable  intendment  the  information  can  be  read 
as  disclosing  a  criminal  offence,  the  rule  is  so  to  read  it.-  See 
per  Monahan,  C.  J.,  in  Laiurenson  v.  Hill,  10  Ir.  C.  L.  R.  177. 

An  information  charging  the  plaintiff  with  having  un- 
lawfully taken  away  a  pair  of  shutters  belonging  to  the 
plaintiff,  and  having  converted  the  same  to  his  own  use 
against  the  form  of  the  statute,  does  not  charge  a  felony: 
Tempest  v.  Chambers,  1  Stark.  67. 

An  information  charging  that  the  plaintiff  did  "  abstract 
from  the  table,  in  the  house  of  John  Evans,  a  paper  being 
a  valuable  security  for  money,"  does  not  charge  a  felony : 
Smith  V.  Evans,  13  C.  P.  60. 

An  information  that  ''the  said  Ellen  Kennedy  has  the  key 
of  a  house  in  her  possession,  the  property  of  the  complain- 
ant, and  would  not  give  it  up"  to  the  complainant's  agent, 
contains  nothing  which  by  reasonable  intendment  can  be 
construed  as  charging  criminality :  Lawrenson  v.  Hill,  10 
Ir.  C.  L.  R.  177. 

An  information  which  stated  that  A.  B.  had  neglected  to 
return  a  gun  which  had  been  lent  to  him,  and  for  which 
he  had  been  repeatedly  asked,  was  not  construed  as  charg- 
ing criminality:  McDonald  v.  Buhuer,  11  L.  T.  N.  S.  27. 

The  old  rule  was  to  the  effect,  that  evidence  would  not 
be  allowed  to  supply  omissions  in  the  information,  "for  the 
office  of  the  evidence  is,  to  prove,  not  to  supply  a  legal 
charge."  See  Rex  v.  Wheatman,  Doug.  345 ;  Wiles  v.  Cooper, 

3  A.  &  E.  524,  528;  Carpenter  v.  Mason,  12  A.  &  E.  629. 
But  it  is  now,  by  32-33  Vic.  ch.  30,  sec.  11,  declared  that 

"  no  objection  shall  be  taken  or  alloived  "  to  any  information 
or  complaint;  — 

1.  For  any  "alleged  defect  therein  in  substance  or  in  form." 
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2.  Or  for  "any  variance"  between  it  and  the  evidence 
adduced  on  the  part  of  the  prosecution,  before  the  justice 
or  justices  who  take  the  examination  of  the  witnesses  in 
that  behalf 

This  statute,  which  is  the  same  as  the  English  statute  11 
&;  12  Vic.  ch.  43,  sec.  1,  is,  according  to  its  language,  framed 
not  only  to  meet  the  case  of  a  variance  between  the  infor- 
mation and  the  evidence — See  Whittle  v.  Frankland,  5  L. 
T.  N.  S.  639 — but  to  cure  defects  in  the  information,  either 
"in  substance  or  in  form,"  where  the  evidence  discloses  an 
offence. 

Still  it  does  not  enable  the  justice  to  summon  a  person 
for  one  offence,  requiring  a  particular  punishment,  and, 
without  a  fresh  information,  convict  him  of  a  different 
offence,  requiring  a  different  punishment  :  Martin  v.  Prid- 
geon,  1  E.  &  E.  778;  Soden  v.  Cray,  7  L.  T.  N.  S.  324; 
Eegina  v.  BricMiall,  10  L.  T.  N.  S.  385. 

The  offence  created  by  statute  is  obtaining  money  &c. 
by  false  pretences,  with  intent  to  defraud  :  32-33  Vic.  ch. 
21,  sec.  93  D.;  Ih.  ch.  29,  Sch.  p.  290. 

An  indictment  omitting  the  words  "with  intent  to  de- 
fraud," would  be  bad  on  motion  in  arrest  of  judgment. 
See  Rex  v.  Bushworth,  1  R.  &  R.  317.  See  also  lioscoe^s 
Crim.  Ev.  8th  ed.  494. 

But  it  is  not  every  objection  which  would  be  good  on  a 
motion  to  quash,  or  on  a  demurrer  that  is  good  after  a  de- 
cision or  verdict. 

A  man  accused  of  crime  before  a  magistrate  who  raises 
no  objection  to  the  form  of  the  information,  and  is  tried 
and  convicted,  is  under  the  operation  of  32-33  Vic.  ch. 
30,  sec.  11  much  in  the  same  position  as  a  man  indicted 
for  crime,  who  omits  to  demur  to  or  quash  the  indictment, 
pleads  not  guilty,  is  tried,  and  convicted. 

Where  there  is  any  defect  imperfection  or  omission  in 
any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial  proof  of 
the  facts  so  defectively  stated  or  omitted,  and  without 
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which  it  is  not  to  be  presumed  that  either  the  Judge 
would  direct  or  the  jury  would  have  given  the  verdict, 
such  defect,  imperfection,  or  omission  is  cured  by  the  verdict 
by  the  common  law.  See  note  to  Stennel  v.  Hogg,  1  Wms. 
Saund.  260. 

There  is  no  distinction  in  this  respect  between  civil  and 
criminal  cases.  See  Rex  v.  Warshaner,  1  Moo.  C.  C.  466; 
Hey  man  v.  The  Queen.  L.B,.  8  Q.  B.  102;  Regina  v. 
Goldsmith,  L.  R.  2  C.  C.  74. 

It  is  not  necessary  in  an  information  or  conviction  to  use 
the  actual  words  of  the  statute,  provided  those  used  are 
equivalent :  Stamp  v.  Siveetland,  2  New  Sess.  Cas.  90. 

The  information  here  is,  that  the  accused  did  on,  &c., 
obtain  by  false  pretences  from  complainant  the  sum  of  $5, 
contrary  to  law. 

The  question  is,  whether  the  charge  of  obtaining  money 
by  false  pretences  with  intent  to  defraud,  is  not  by  reason- 
able intendment  shewn  on  the  face  of  this  information. 

In  ordinary  parlance  we  speak  of  obtaining  money  or 
property  by  false  pretences,  as  indicating  the  criminal  offence 
of  obtaining  the  same  by  false  pretences  with  intent  to 
defraud.  All  the  clauses  as  to  false  pretences  in  the  statute 
32-33  Yic.  ch.  21,  D.,  are  under  the  heading  "  As  to  obtain- 
ing money,  &c.,  by  false  pretences." 

It  seems  to  me  that  this  information  may,  without  con- 
travening any  of  the  decided  cases,  by  intendment  be  read  as 
importing  the  statutable  offence  of  obtaining  money  by 
false  pretences,  with  intent  to  defraud. 

But  if  the  information  be  not  technically  sufficient  with- 
out the  words  "  with  intent  to  defraud,"  I  do  not  think  the 
plaintiff"  should  in  this  action,  under  the  circumstances 
proved,  be  permitted  to  question  the  form  of  the  informa- 
tion. 

The  plaintiff",  when  before  the  magistrate,  did  not  pre- 
tend ignorance  of  the  charge.  He  should  then,  if  intend- 
ing in  any  manner  to  take  advantage  of  the  information 
"  for  defect  of  substance  or  of  form,"  to  have  urged  the 
objection.    Had  he  done  so,  the  information  might  have 
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been  amended  and  re-sworn.  Not  having  done  so,  it 
would  be  contrary  to  the  plain  intent  and  language  of 
sec.  11  of  32-33  Yic.  ch.  30,  D.,  in  such  a  case  as  the 
present,  to  allow  it  to  be  now  successfully  taken. 

In  my  opinion,  there  was  jurisdiction  to  enquire  into 
the  offence,  and  during  the  course  of  the  enquiry,  from  time 
to  time,  to  amend,  and  ultimately  to  dismiss  the  charge  or 
commit  the  accused. 

This  conclusion  renders  unnecessary  any  decision  on  the 
other  points  raised  during  the  argument,  except  with  a 
view  to  the  question  of  nonsuit.  But  I  cannot  omit  to  say 
that,  in  my  opinion,  the  defendant  ought  not  on  the  evidence 
given  at  the  trial  to  be  held  liable  for  the  sufferings  of  the 
plaintiff,  owing  to  the  improper  condition  of  the  lock-up. 
The  evidence  does  not  shew  that  defendant  committed 
the  plaintiff  to  the  lock-up.  See  32-33  Vic.  ch.  30,  sec.  41, 
Sch.  Q.  1.  The  defendant  did  no  more  than  remand  the 
plaintiff.  The  remand,  so  far  as  appears  by  the  evidence, 
was  not  to  any  particular  place  of  imprisonment.  The 
constable  might  either  have  taken  the  plaintiff  to  the  gaol 
at  Goderich,  or  to  the  lock-up.  He  did  the  latter.  In  the 
absence  of  any  direct  order  from  the  defendant  to  the 
constable  to  take  the  plaintiff  to  the  lock-up,  and  detain 
him  there,  it  cannot  be  held  that  the  defendant  is  responsi- 
ble for  the  state  of  the  lock-up. 

A  similar  point  arose  in  Gave  v.  Mountain,  1  M.  &  G.  257, 
264.  Piatt  called  the  attention  of  the  Court  to  the 
severe  restrictions  to  which  the  plaintiff  had  been  subjected 
during  his  imprisonment;  the  defendant  as  one  of  the  visit- 
ing magistrates  being  aware  of  the  harshness  of  those  re- 
strictions, to  which  it  was  answered  by  Tindal,  C.  J.,  "  that 
as  the  defendant  had  given  no  express  direction  on  the 
subiect,  that  made  no  difference." 

Besides,  one  cannot  shut  his  eyes  to  the  fact,  that  the 
suffering  which  the  plaintiff  endured  was  to  a  large  extent 
self-imposed.  He  churlishly  refused  to  give  bail,  and  pre- 
ierred,  as  a  matter  of  choice,  to  go  to  gaol  "like  a  man."  He 
went  like  a  man,  and  suffered  like  a  martyr.    But  having, 
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as  it  were,  voluntarily  done  so,  he  ought  not  to  be  allowed 
to  make  merchandize  of  his  suffering,  and  sell  it  for  the 
highest  price. 

Committing  magistrates  have  nothing  whatever  to  do 
with  the  condition  of  lock-ups.  Unfortunately  there  are 
places  of  imprisonment,  like  court-houses,  in  this  Pro- 
vince, not  always  what  they  ought  to  be.  But  the  respon- 
sibility at  present  rests  on  the  municipal  bodies  who 
have  the  control  of  them.  It  is,  or  ought  to  be,  the  duty 
of  the  Executive  Government  to  see  that  this  control  is 
properly  exercised.  If  the  Government  have  not  the 
power,  the  law  is  defective  and  ought  to  be  amended.  The 
laws  of  health,  humanity,  and  decency  alike  demand  that 
such  buildings  as  those  mentioned  should  be  fit  for  the 
purpose  for  which  the}^  are  designed. 

The  charge  that  the  defendant  was  responsible  "  for  all 
that  followed"  the  remand,  cannot  be  sustained. 

Besides,  I  am  unable  to  concur  in  the  ruling  of  the 
learned  Judge  to  the  effect,  that  there  was  a  want  of 
reasonable  and  probable  cause. 

Though  many  breaches  of  contract  may  be  of  such  a 
nature  as  to  be  the  subject  of  an  action,  and  not  of  any 
criminal  proceeding,  it  is  clear  that  the  liability  to  an  action 
cannot  of  itself  furnish  any  answer  to  an  indictment  for 
fraud.  Per  Denman,  C.  J.,  in  Regina  v.  Kenrick,  5  Q.  B. 
49,  65. 

The  mere  fact  that  there  is  a  promise  or  a  covenant  for 
title,  is  no  reason  why  the  person  who,  by  means  of  a  false 
and  fraudulent  representation,  obtains  money,  should  not  be 
prosecuted  and  punished  criminally  :  Regina  v.  Meakin,  11 
Cox  270. 

If,  when  the  plaintifl  represented  himself  as  owner,  he 
knew  he  was  not  owner,  or  believed  he  was  not  owner,  and 
made  the  false  representation  in  order  to  induce  another  to 
part  with  his  money,  the  fact  that  he  promised  the  other 
to  indemnify  him  against  the  claims  of  third  parties,  does 
not,  as  a  matter  of  law,  free  the  plaintiff  from  the  accusation 
of  crime. 
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I,  as  a  Judge,  cannot  say  that  when  the  defendant 
remanded  the  plaintiff,  he,  as  a  magistrate,  drew  a  wrong 
conclusion  from  the  facts. 

In  an  action  for  malicious  prosecution,  although  the 
question  of  reasonable  and  probable  cause  is  an  inference 
to  be  drawn  by  the  Judge  from  the  facts,  undisputed  or 
found  :  Lister  v.  Ferryman,  L.  R.  4  H.  L.  521 — yet  the 
test  is  not  what  impression  the  circumstances  would  make 
on  the  mind  of  a  lawyer,  but  whether  the  circumstances 
warranted  a  discreet  man  in  following  up  the  proceedings: 
Kelly  V.  Midland  K  W,  Co.,  7  Ir.  R.  C.  L.  8. 

If,  from  the  absence  of  witnesses,  or  from  any  other 
reasonable  cause,  it  becomes  necessary  or  advisable  to  defer 
the  examination,  or  further  examination  of  the  witnesses, 
for  any  time,  the  justice  before  whom  the  accused  appears 
may,  by  warrant,  from  time  to  time,  remand  the  party 
accused  for  such  time  as  by  such  justice,  in  his  discretion, 
may  be  deemed  reasonable,  not  exceeding  eight  clear  days 
at  any  one  time,  to  the  common  gaol  in  the  territorial 
division  for  which  such  justice  is  acting :  32-33  Yic.  ch. 
80,  sec.  41. 

I  am  unable  to  say  that  there  was  an  obligation  on  the 
magistrate  to  adjudicate  in  favour  of  the  plaintiff  after 
hearing  the  witnesses  examined  on  the  first  day,  and  without 
hearing  the  testimony  of  the  principal  witness  not  then  in 
attendance. 

If  this  be  so,  his  omission  to  adjudicate  is  not  to  be 
deemed  want  of  reasonable  and  probable  cause. 

The  defendant  offered  to  take  bail  for  the  appearance  of 
the  plaintiff,  but  this  was  obstinately  refused. 

The  committal  of  the  defendant  properly  followed  the 
decision  to  remand  till  a  future  day,  not  exceeding  eight 
clear  days.    See  Lock  v.  Ashton,  12  Q.  B.  871. 

I  entirely  fail  to  see  the  want  of  reasonable  and  probable 
cause,  and  have  therefore  arrived  at  the  conclusion,  that  on 
the  whole  case  a  nonsuit  must  be  entered. 

There  is  no  complaint  as  to  the  direction  of  the  learned 
Judge  on  the  question  of  malice,  but  holding,  as  I  do,  that 
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there  was  no  proof  of  want  of  reasonable  and  probable  cause, 
I  must  also  hold  that  there  was  no  evidence  of  malice. 

It  is  true  that  the  term  malice  "  in  this  form  of  action  is 
not  to  be  considered  in  the  sense  of  spite  or  hatred  against 
an  individual  but  of  malus  animus,  and  as  denoting  that 
the  party  is  actuated  by  improper  and  indirect  motives : 
Per  Parke,  J.,  in  Mitchell  v.  JenJdns,  5  B.  &  Ad.  588,  595. 
And  that  when  there  is  no  reasonable  and  probable  cause, 
the  jury  may  infer  malice  from  the  facts :  Ih. 

In  this  case  there  was,  in  my  opinion,  no  evidence  what- 
ever of  malice,  and  there  being  no  proof  of  want  of  reason- 
able and  probable  cause,  it  was  not  open  to  the  jury  to 
infer  malice  from  the  facts. 

Unless  the  duty  of  the  magistrate  is  simply  and  purely 
ministerial,  he  cannot  be  made  liable  to  an  action  for  a 
mistake  in  doing  or  omitting  to  do  anything  in  the  execu- 
tion of  that  duty,  unless  he  can  be  fixed  with  malice  :  per 
Lord  Denman,  in  Linford  v.  Fitzroy,  13  Q.  B.  247. 

It  cannot  in  this  case  be  said  that  there  was  any 
wrongful  act  done^intentionally  by  the  defendant,  without 
justification  or  excuse,  so  as  to  fix  the  defendant  with 
malice  in  law  within  the  rule  as  laid  down  in  Bromage  v. 
Prosser,  4  B.  &;  C.  247,  255,  supposing  it  to  be  applicable  to 
actions  for  malicious  prosecution,  or  that  the  defendant  in 
doing  what  he  did  was  in  any  manner  actuated  by  improper 
motives. 

In  my  opinion  the  action  on  the  evidence  wholly  fails. 
The  rule  must  be  made  absolute  to  enter  a  nonsuit. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Mule  absolute. 
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In  the  Matter  of  the  Board  of  Education  of  the 
Town  of  Perth  and  the  Corporation  of  the 
Town  of  Perth. 

Board  of  Education — Constitution  and  powers — 37  Vic.  chs.  27,  28,  0.  — 
Mandamus  to  raise  money  for  high  school  purposes — Demand. 

Upon  the  affidavits  and  facts  stated  below,  a  mandamus  nisi  was  ordered, 
on  the  application  of  the  Joint  Board  of  Education  of  the  Town  of  Perth, 
commanding  the  corporation  of  the  Town  to  provide  $16,000,  as 
required  by  said  Board,  for  the  maintenance  and  accommodation  of  the 
Hijjjh  School,  to  pay  for  a  school  site  and  building  of  a  school  house 
and  premises  connected  therewith,  as  shewn  by  the  estimates  prepared 
and  submitted  by  said  board  to  the  corporation. 

It  was  held  that  the  Joint  Board  of  Education  were  the  proper  applicants, 
and  not  the  Trustees  of  the  High  School  Board. 

The  sections  of  the  High  School  and  Public  School  Acts,  37  Vic.  chs. 
27,  28,  0.,  which  confer  on  the  joint  board  the  powers  of  each 
board,  mean  the  powers  possessed  by  each  board  for  the  purpose  for 
which  such  board  was  created,  before  the  creation  of  the  joint  board. 

Semble,  that  the  demand  here  was  not  in  form  sufficient;  but  the  council 
having  resisted  the  application  on  other  grounds  effect  was  not  given 
to  the  objection. 

Hoyles,  in  the  vacation  after  Hilary  term  last,  April  28, 
1876,  obtained  a  rale,  returnable  before  the  full  Court  on  the 
first  day  of  Easter  term  last,  calling  on  the  corporation  of  the 
Town  of  Perth  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  out  of  this  Court  commanding  the  corpo- 
ration of  the  town  of  Perth  to  provide  the  sum  of  $16,000 
for  the  Board  of  Education  of  the  town  of  Perth,  as  required 
and  demanded  by  the  said  board,  to  pay  for  a  school  site 
and  building  of  a  school  house  and  premises  connected 
therewith,  and  for  school  accommodation,  as  shewn  upon, 
and  according  to  the  estimates  prepared  by  the  said  board 
and  furnished  by  them  to  the  council  of  the  corporation  of 
the  town  of  Perth;  or  why  the  said  corporation  should  not 
be  commanded  by  the  said  writ  to  provide  the  sum  shewn 
by  the  said  estimates  to  be  necessary  for  erecting  said 
buildings  and  for  maintenance  and  school  accommodation, 
as  shewn  upon  affidavits  and  papers  filed ;  and  why  such 
other  order  should  not  be  made  herein  as  to  costs  as  to  the 
Court  may  seem  fit;  and  on  grounds  disclosed  in^affidavits 
and  papers  filed. 
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The  affidavits  and  papers  filed  disclosed  the  following, 
among  other  facts  : — 

The  Board  of  Education  of  the  town  of  Perth  was  estab- 
lished in  1851,  by  the  union  of  the  then  existing  grammar 
school  or  high  school  and  the  common  or  public  school 
trustees. 

The  existing  accommodation  in  the  town  of  Perth  for  the 
schools  under  the  control  of  the  Board  of  Education  con- 
sists of  lot  6  on  the  south  side  of  Foster  street,  containing 
one  quarter  of  an  acre,  on  which  is  erected  a  two-story 
«tone  building,  containing  eight  rooms,  six  of  which  are 
xised  for  the  public  school  and  two  for  the  high  school. 

The  board  also  hold  what  is  known  as  the  old  grammar 
school  lot,  being  a  part  of  lot  6  on  the  north  side  of  Craig 
street,  and  containing  about  one  quarter  of  an  acre  of  land, 
upon  which  no  building  is  erected. 

The  number  of  pupils  on  the  register  of  the  public  school 
is  437,  and  the  number  of  pupils  on  the  register  of  the  high 
school  is  91. 

The  last  school  census  shews  the  number  of  children  in 
the  town  between  the  ages  of  five  and  sixteen  to  be  611, 
not  including  children  attending  or  supposed  to  attend  the 
Roman  Catholic  separate  school  in  the  town. 

The  population  of  the  town  is  about  2,800,  and  the 
amount  of  the  whole  ratable  property  of  the  town,  accord- 
ing to  the  last  revised  assessment  roll,  is  $102,750. 

The  Board  of  Education  and  the  School  Inspector  are  of 
opinion  that  the  existing  school  accommodation  is  alto- 
gether insufficient  and  unsuitable  for  the  requirements  of 
the  town. 

The  board  last  year  decided  that  it  was  necessary  to 
obtain  increased  accommodation,  both  with  regard  to  a 
school  site  and  school  building,  and  with  that  object  treated 
with  several  parties  as  to  the  purchase  of  a  site,  obtained 
plans  and  specifications  for  a  school  building,  and  advertised 
for  tenders  for  the  erection  of  such  a  builing. 

The  board  during  the  present  year  purchased  a  school 
site  at  the  price  of  $2,500,  and  entered  into  a  contract  for  the 
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erection  of  a  suitable  school  building  thereon  for  the  sum 
of  $11,845. 

The  quantity  of  land  purchased  for  the  school  site  is  five 
acres ;  the  price  agreed  $2,500,  to  be  paid  at  any  time 
up  to  1st  of  August,  1876,  with  interest  at  seven  per 
cent,  from  1st  of  November,  1875.  The  agreement  for  the 
sale,  which  was  in  writing,  dated  1st  of  February,  1876, 
gave  liberty  to  the  board  to  enter  upon  the  land  and  deposit 
thereon  materials  required  for  the  erection  of  the  new  high 
school. 

The  agreement  for  the  erection  of  the  school  house  was 
dated  12th  January,  1876.  It  bound  the  contractors  to 
have  the  building  erected  on  or  before  the  15th  of  No\  em- 
ber, 1876.  The  price  was  $11,845,  by  instalments  of  $85 
for  every  $100  worth  of  work  done  and  materials  provided, 
the  first  instalment  to  be  paid  on  the  15th  of  April,  1876,. 
and  the  remaining  instalments  to  become  due  and  payable 
every  two  weeks  until  the  building  should  be  fully  com- 
pleted. The  balance  of  the  price  was  payable  on  the  com- 
pletion of  the  work. 

On  the  21st  January,  1876,  the  secretary  of  the  Joint 
Board  of  Education,  under  the  instructions  of  the  board, 
addressed  a  letter  to  the  corporation  of  the  town,  requesting 
that  corporation  "  to  raise  and  pay  over  to  the  said  Board  of 
Education  the  sum  of  $16,000  for  the  purchase  of  a  site  for 
and  the  erection,  completion  and  furnishing  of  a  new  high 
school  building  for  the  said  town  of  Perth,  pursuant  to  the 
statute  in  that  behalf" 

On  the  21st  February  last  the  following  resolution  was 
introduced  by  a  member  of  the  council  and  negatived  on  a 
tie  vote :  That  in  the  opinion  of  this  council  the  amount 
asked  for  by  the  Board  of  Education,  namely,  $16,000,  is  a 
very  extraordinary  one,  it  being  more  than  the  whole 
amount  of  taxes  levied  in  the  town  for  all  purposes  for  two 
years.  That  whereas  we  have  in  the  town  two  school  sites 
(besides  that  of  the  separate  school),  one  of  which  is  an 
acre  in  extent,  and  has  on  it  a  two-story  stone  school  house 
in  which  the  high  and  public  schools  are  at  present  held. 
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hut  which,  owing  to  the  number  of  scholars  attending  the 
said  schools  having  gradually  increased,  does  not  afford 
quite  adequate  accommodation ;  this  council  is  willing  to 
take  all  proper  steps  for  raising  within  a  reasonable  time 
such  sum  as  may  be  necessary  for  enlarging  the  said  school, 
so  as  to  afford  the  accommodation  required  by  law  ;  but  this 
council  cannot  comply  with  the  request  of  the  Board  of 
Education  for  so  very  large  a  sum  as  $16,000,  and  consider 
any  scheme  involving  the  expenditure  of  anything  like  that 
sum  as  unwise  in  the  extreme. 

On  the  20th  of  February,  1876,  the  secretary  of  the 
Joint  Board  of  Education,  acting  under  the  instructions  of 
the  board,  wrote  to  the  council  of  the  town,  giving  a  detailed 
estimate  of  the  sums  required.    The  estimate  was  made 


up  as  follows : — 

Price  of  land  S  2,500 

Contract  for  building   11,845 

Plans  and  cost  of  Inspector   500 

Furnaces   400 

Out-buildings   100 

Slating   800 

Fencing   500 


Total  $16,145 


Say,  $16,000 

The  letter  concluded  by  stating,  under  the  instructions 
of  the  board,  that  if  the  municipal  corporation  had  not  the 
money  on  hand  out  of  which  to  pay  the  sum  required,  the 
board  would  be  willing  to  accept  debentures  of  the  town, 
properly  issued  and  payable  at  a  period  not  exceeding 
twenty  years,  or  notes  of  the  town  payable  on  the  collec- 
tion of  the  taxes  of  the  town  for  the  present  year. 

On  the  6th  March,  1876,  the  introduction  of  a  by-law 
for  the  purpose  of  raising  the  amount  failed  to  carry  in  the 
council,  there  being  five  for  the  motion  and  five  against  it. 

On  the  20th  March,  1876,  a  motion  to  introduce  a  by- 
law to  raise  the  money  met  the  same  fate  as  the  former 
motion,  and  on  the  same  division — five  to  five. 

The  council,  at  the  same  meeting  and  on  the  same 
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division,  negatived  a  motion  for  the  appointment  of  a  com- 
mittee to  consult  with  the  Board  of  Education  as  to- 
whether  they  would  nob  be  willing  to  erect  the  building 
on  a  particular  site  named,  and  reduce  the  estimate  ta 
$15,000. 

On  the  10th  April,  1876,  the  Board  of  Education  again 
requested  the  council  of  the  town  to  provide  the  $16,000,, 
being  the  amount  first  required. 

A' resolution  of  the  council,  again  introduced  in  reference 
thereto,  was  again  negatived  on  the  same  division  as  be- 
fore, the  council  again  refusing  to  take  any  steps  towards 
providing  the  sum  required. 

The  Inspector  of  Schools  reported  the  school  accommo^ 
dation  in  Perth  quite  inadequate,  except  for  public  school 
purposes,  and  in  consequence  the  chief  superintendent  of 
education,  on  the  27th  November,  1875,  wrote,  insisting 
upon  further  accommodation  being  provided  for  high 
school  purposes, 

The  legislative  grant  for  the  last  year  (1875)  was  with- 
held until  the  board  informed  the  department  of  public 
instruction  that  they  had  purchased  the  site,  and  given  out 
the  contract  for  the  erection  of  the  school  building. 

Still  the  council  of  the  town  refused  to  provide  the 
amount  required,  or  to  pass  any  by-law  as  to  the  same. 

On  the  24th  March,  1876,  the  Board  of  Education  in- 
structed counsel  to  take  the  necessary  legal  proceedings 
to  compel,  if  possible,  the  town  to  provide  the  amount 
required. 

During  this  term,  May  29,  1876,  Armour,  Q.  C, 
{J.  K.  Kerr,  Q.  C,  with  him)  shewed  cause.  The  Board  of 
Education  are  not  the  proper  applicants,  and  the  ap- 
plication should  have  been  made  at  the  instance  of  the 
trustees  of  the  high  school  board:  16  Yic.  ch.  186,  sec 
11,  sub-sec.  4 ;  16  Vic.  ch.  185,  sec.  8  ;  Consol.  Stat.  U. 
C.  ch.  63,  sec.  25,  sub-sec.  7 ;  Ih.  ch.  64,  sec.  79,  sub-sec.  9 ; 
23  Vic.  ch.  49,  sec.  10 ;  29  Vic.  ch.  23,  sec.  5 ;  37  Vic.  ch.  27, 
sec.  63  0. ;  37  Vic.  ch.  28,  sec.  26,  sub-sec.  10, 0.;  Ih.  sec.  ST, 
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sub-sec.  6;  Ih.  sec.  151,  sub-sec.  9 ;  Board  of  Trenton  and 
Corporation  of  Trenton,  26  U.  C.  R.  353 ;  Joint  Board  of 
Caledonia  v.  Farrell,  27  U.  C.  R.  321 ;  Oliver  v.  The  Union 
Board  of  Ingersoll,  29  U.  C.  R  409.  And  even  if  the  appli- 
cants are  the  right  applicants,  there  is  no  such  duty  cast  on 
the  town  as  contended  :  37  Vic.  ch.  27,  sees.  44,  45  ;  34  Vic. 
eh.  33,  sees.  33,  40  ;  37  Vic.  ch.  27,  sec.  47,  sub-sees.  1,  2,  3 ; 
lb.  sec.  61,  sub-sec.  5 ;  Consol.  Stat.  U.  C.  ch.  63,  sec.  25, 
sub-sec.  5  ;  Re  Trustees  of  Weston  Grammar  School  v.  The 
Corporation  of  the  United  Counties  of  York  and  Peel,  13 
C.  P.  423  ;  12  Vic.  ch.  81,  sec.  41,  sub-sec.  3  ;  36  Vic.  ch.  48, 
sec.  383,  sub-sec.  5,  6  ;  and  no  legal  change  of  site  was 
shewn :  37  Vic.  ch.  27,  sec.  36.  The  demand  is  extravagant, 
and  the  Court,  on  the  merits,  should  refuse  the  writ  : 
Begina  v.  Garland,  L.  R.  5  Q.  B.  269 ;  School  Trustees  of 
Port  Hope  v.  Toiun  Council  of  Port  Hope,  4  CP.  418. 

The  affidavits  filed  in  shewing  cause  disclose  the 
following  grounds  of  contention :  It  is  wholly  unneces- 
sary to  build  a  high  school  of  the  size  and  at  the  cost 
proposed  ;  not  more  than  $5,000  is  necessary  for  such 
a  purpose,  if  any  change  be  really  necessary.  The 
average  attendance  at  the  high  school,  previous  to  the 
time  when  the  present  High  School  Act  went  into  force, 
was  about  53.  In  February  last  the  average  attendance 
was  80,  in  March,  79,  in  April,  78.  The  increase  of  pupils 
during  the  last  two  years  has  not  arisen  from  any  increase 
of  population,  but  from  the  circumstances  that  under  the 
present  school  Acts,  the  standard  for  the  qualification  of 
teachers  being  raised,  many  of  those  intending  to  be 
teachers  have,  during  the  last  two  years,  attended  the  high 
schools  at  Perth  and  elsewhere,  in  order  to  have  one  or 
two  years  tuition  to  qualify  them  for  passing  their  ex- 
amination ;  and  this  increase  is  nearly  altogether  from 
outside  the  limits  of  the  high  school  district.  There  is 
no  reason  to  believe  there  will  be  an  increase  in  the 
future.  A  reason  for  believing  that  there  will  be  a 
decrease  rather  than  an  increase,  is  the  opening  of  the  new 
normal  school  at  Ottawa.    The  population  of  Perth  is  also 
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decreasing  of  late  years.  The  average  attendance  at  the 
high  school  and  the  public  schools  is  only  456.  It  is  not 
true  that  in  Perth,  between  the  ages  of  five  and  sixteen, 
excluding  separatists,  the  number  of  children  is  611.  The 
board  possesses  in  the  present  school  house  a  large  stone 
structure  (of  which  a  photograph  was  laid  before  the 
Court,)  with  an  acre  of  land  attached  thereto. 

A  new  arrangement  of  the  rooms  is  all  that  is  neces- 
sary to  give  whatever  additional  accommodation  is  re- 
quired. The  situation  of  the  new  site  was  condemned 
as  being  neither  pleasant  nor  convenient,  and  as  being 
near  what  is  known  as  the  "  long  swamp."  The  proposed 
expenditure  was  characterized  as  a  waste  of  public 
money.  Facts  were  stated  to  shew  that  those  who  favoured 
it  in  the  council  and  at  the  school  board  were  not  influenced 
by  the  most  lofty  motives.  It  was  shewn  that  two  out  of 
five  of  the  members  of  the  council  were  members  of  the  high 
school  board;  that  a  third  member  of  the  council  in  favour  of 
the  expenditure  had  been  appointed  inspector  or  clerk  of  the 
works  at  a  salary  of  $200  per  annum,  and  the  remaining 
two  were  shewn  to  be  related  to  the  three  preceding.  It  was 
also  stated  that  the  motives  of  those  on  the  high  school 
board  favourable  to  the  expenditure,  were  not  solely  with 
a  view  to  the  public  interest.  It  was  insinuated  that 
the  necessities  of  a  person  in  Perth  having  a  large  quantity 
of  unsaleable  bricks,  and  of  another  person  having  a  large 
quantity  of  unsaleable  lumber,  had  more  to  do  with  the 
proposition  to  build  a  new  high  school  than  the  necessities 
of  the  public.  Some  affidavits  were  filed  on  the  part  of  the 
applicants,  shewing  that  the  present  school  house  was  not 
healthy ;  but  affidavits  to  the  contrary  were  filed  on  the 
part  of  the  town. 

Bethune,  Q.  C,  {Osier  with  him,)  supported  the  rule. 
The  37  Vic.  ch.  27,  is  to  be  read  as  a  new  law  ;  and 
so  reading  it  the  joint  board  is  a  corporation  and 
not  a  mere  committee  of  management  :  sec.  63,  sub- 
sec,  (c) ;  and  while  it  exists  the  functions  of  the  sepa- 
rate boards  are  suspended :  lb.    The  applicants  there- 


EE  BOARD  OF  EDUCATION  AND  CORPORATION  OF  PERTH.  41 

fore  are  the  only  corporation  capable  of  applying,  and 
it  is  the  duty  of  the  town  council  to  comply  with  the  re- 
quest:  37  Vic.  ch.  28,  sec.  86,  sub-sec.  5  a.)  sub-sec.  11, 
h.  c.  e. ;  sub-sees.  20,  21 ;  sec.  87,  sec.  69,  70,  sub-sec.  9  ;  sec. 
114;  Re  Scliool  Trustees  of  the  City  of  Toronto  and  Cor- 
poration of  the  City  of  Toronto,  23  U.  C.  R.203  ;  Re  Trustees 
of  Sandwich  and  Corporation  of  Sandwich,  lb.  639.  Before 
the  Act  the  duty  was  obligatory  in  regard  to  public  schools, 
and  the  joint  board  has  now  all  the  powers  of  both  the 
separate  boards.  By  the  word  accommodation  is  meant 
support  and  maintenance  :  37  Vic.  ch  27.  sees.  44, 45, 46,  47. 
The  discretion  as  to  the  expenditure  is  vested  in  the  joint 
board,  and  not  in  the  town  council :  37  Vic.  ch.  28,  sub-sec. 
2  of  sec.  48.  The  board  is  responsible  to  the  ratepayers 
for  their  conduct,  and  the  town  council  have  no  discretion 
whatever  in  the  matter. 

June  29,  1876,  Harrison,  C.  J. — This  rule  must  be  dis- 
posed of  upon  the  interpretation  to  be  placed  upon  different 
sections  of  37  Vic.  chs.  27  and  28,  0. 

Nothing,  it  has  been  said  by  a  great  authority,  is  so 
difficult  as  to  construe  properly  an  Act  of  Parliament,  and 
nothing  so  easy  as  to  pull  it  to  pieces  :  per  Lord  St.  Leon- 
ards, in  OTlaherty  v.  McDowell,  6  H.  L.  142,  179. 

If  his  Lordship  had  ever  been  called  upon  to  interpret 
one  of  our  school  Acts  he  would  not  have  found  any  occa- 
sion to  alter  the  opinion  which  he  above  so  tersely  expressed. 

If  there  were  more  skill  in  the  first  instance  employed 
in  the  framing  of  public.  Acts  of  Parliament  there  would 
be  much  less  need  of  frequent  amendments,  much  less 
perplexity,  and  much  less  litigation  than  at  present  exists 
in  this  Province. 

The  statute  37  Vic.  ch.  27  is  intituled  "  An  Act  to  amend 
and  consolidate  the  law  relating  to  the  council  of  public 
instruction,  the  normal  schools,  collegiate  institutes,  and 
high  schools." 

The  statute  37  Vic.  ch.  28  is  intituled  "  An  Act  to  amend 
&nd  consolidate  the  public  school  law." 
6 — VOL.  XXXIX  u.c.R. 
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Both  of  these  Acts  profess  not  only  to  be  consolidations 
of  preceding  Acts  but  to  be  amending  Acts,  and  so  far  as  in- 
consistent with  preceding  Acts  are  to  be  deemed  new  laws. 

The  intention  of  the  Legislature  can  be  collected  from 
no  other  evidence  than  its  own  declaration,  that  is,  from  the 
Act  itself:  per  Tindal,  C.  J.,  in  Salkeld  v.  Johnson,  2  C.  B 
757. 

The  first  question  is,  as  to  the  constitution  of  the  joint 
board  of  education  and  its  powers  when  constituted. 

It  is  by  sec.  63  of  37  Vic.  ch.  27  declared  that : — 

"In  all  cases  of  the  union  of  high  school  or  collegiate  insti- 
tute and  public  school  trustee  corporations  now  existing,  all 
the  members  of  both  corporations  shall  constitute  a  joint 
board,  and  shall,  as  long  as  the  union  exists,  be  a  corporation 
under  the  name  of  the  board  of  education  for  the  city,  town, 

or  incorporated  village  of  ,  or  in  school  section 

No.  — ,  in  the  township  of  ,  as  the  case  may  be ; 

(a.)  Seven  members  of  the  board  shall  form  a  quorum, 
a7id  such  board  shall  have  the  powers  of  the  trustees  of  both 
the  public  and  high  schools    *    *  ; 

(b.)  The  union  may  be  dissolved  at  the  end  of  any  year 
by  resolution  of  a  majority  present  at  any  lawful  meeting 
of  the  said  board  of  education  called  for  that  purpose  ; 

(c.)  On  the  dissolution  of  such  union  the  school,  pro- 
perty held  or  possessed  by  the  board  of  education  at  the 
time  shall  be  divided  or  applied  to  school  purposes,  as  may 
be  agreed  upon  by  a  majority  of  the  public  school  trustees^ 
and  of  the  high  school  or  collegiate  institute,  trustees 
respectively,present  atmeetingscalledfor  that  purpose;  *  * 

(d.)  After  the  first  day  of  July,  1874,  no  public  school 
or  department  thereof  shall  be  united  with  a  high  school 
or  collegiate  institute." 

A  similar  provision  will  be  found  in  sec.  151  of  the 
public  school  Act  37  Vic.  ch.  28. 

These  provisons  are  inconsistent  with  the  idea  that 
the  joint  board  is  a  mere  committee  of  management 
representing  the  two  boards,  such  as  was  the  joiat  board 
under  former  Acts  of  Parliament  and  the  decisions  there- 
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under.  See  16  Vic.  ch.l86  sec.  11  sub-sec.  4 ;  Consol.  Stat. 
U.  C.  ch.  63  sec.  25  sub-sec.  7 ;  Ih.  ch.  64  sec.  79  sub-sec. 
9.  See  also  The  Board  of  Trenton  and  The  Corporation  of 
Trenton,  26  U.  C.  R.  853  ;  The  United  Joint  Board  of  Cale- 
donia V.  Farrell,  27  U.  C.  R.  321  ;  Oliver  v.  The  Union 
Board  of  Ingersoll,  29  U.  C.  R  409. 

While  the  union  exists  there  is  but  one  board  composed, 
of  the  members  of  the  two  separate  boards.  That  board  is 
a  corporation,  and  possessed  of  all  the  powers  of  each  of 
the  separate  boards. 

The  application,  therefore,  for  the  mandamus  is  rightly 
made  in  the  name  of  the  joint  board,  and  not  in  the  name 
of  the  trustees  of  the  high  school. 

It  is  now  necessary  to  examine  the  powers  of  the  separate 
boards,  which  powers  are,  as  it  were,  under  the  operation  of 
the  Act,  transferred  to  the  joint  board. 

First,  as  to  the  high  school  board. 

The  trustees  of  every  high  school  or  collegiate  institute 
is  a  corporation  by  the  name  of  "  The  High  School"  (or 
collegiate  institute)  "  Board,"  prefixing  to  the  high  or 
collegiate  institute  the  name  of  the  city,  town,  or  incorpor- 
ated village  within  which  such  high  school  or  collegiate 
institute  is  situated,  and  shall  have  and  possess  all  the 
powers  usually  employed  by  corporations,  so  far  as  the  same 
are  necessary  for  carrying  out  the  purposes  of  this  Act: 
37  Vic.  ch.  27,  sec.  60. 

All  property  heretofore  given  or  acquired  in  any  munici- 
pality, and  vested  in  any  person  or  persons,  or  corporation 
for  high  school  or  collegiate  institute  purposes,  or  which 
may  hereafter  be  so  given  or  acquired,  vests  absolutely  in 
the  corporation  of  high  school  or  collegiate  institute  trustees 
having  the  care  of  the  same,  subject  to  such  trusts  as  may 
be  declared  in  the  deed  or  instrument  under  which  the 
property  is  held :  lb.  sec.  87. 

It  is  the  duty  of  the  trustees  of  every  high  school  or 
collegiate  institute  board  to  take  charge  of  the  high  school 
or  collegiate  institute  for  which  they  have  been  appointed 
trustees,  and  the  buildings  and  lands  appertaining  to  it : 
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sec.  61,  sub-sec.  4.  And  to  do  whatsoever  they  may  deem 
expedient  with  regard  to  erecting,  repairing,  warming,  fur- 
nishing, and  keeping  in  order  the  buildings  of  such  school 
or  institute,  and  its  appendages,  lands,  and  enclosures 
belonging  thereto :  sub-sec.  5.  And  to  apply  (as  the  case 
may  be)  to  the  municipal  council  of  the  city,  or  of  the 
town  separated  from  the  county  for  municipal  purposes,  for 
such  sum  or  sums  which  said  hoard  may  require  for  the 
support,  management,  and  school  accommodation,  and  other 
necessary  expenses  of  the  high  school  or  collegiate  institute, 
and  which  said  council  is  required  by  this  Act  to  raise  by 
local  assessment  for  such  purposes :  sub-sec.  6. 

The  school  board,  and  not  the  municipal  council,  is  to 
judge  of  the  expediency  of  the  expenditure  intended  by 
tiie  preceding  sub-section. 

The  words  "  support,  management,  and  school  accommo- 
dation,'' as  used  in  that  sub-section,  manifestly  embrace 
"  erecting,  repairing,  warming,  furnishing,  an(  I  keeping  in 
order  the  buildings  "  mentioned  in  the  fifth  sub-section. 

An  obligation  to  provide  proper  school  accommodation 
necessarily  involves  maintenance  and  repair.  See  per 
Hagarty,  C.  J.,  in  Regina  v.  Law  Society,  20  C.  P.  490,  494, 
and  per  Gwynne,  J.,  Ih.  512. 

In  the  case  of  a  high  school  in  ^  town  not  withdrawn 
from  the  county,  or  in  an  incorporated  village  or  township, 
one  half  of  the  amount  paid  by  the  Government  is  to  be 
paid  by  the  municipal  council  of  the  county  in  which  the 
high  school  or  collegiate  institute  is  situated,  upon  the 
application  of  the  high  school  board,  and  "  such  other  sums 
as  may  be  required  for  the  maintenance  and  school  accom- 
modation of  the  said  high  school "  shall  be  raised  by  the 
council  of  the  municipality  in  which  the  high  school  is 
situated,  upon  the  application  of  the  high  school  board,  or 
in  the  event  of  the  county  council  forming  the  whole  or  part 
of  a  county  into  one  or  more  high  school  districts,  then 

such  other  sums  as  may  be  required  for  the  maintenance 
(qucere,  and  accommodation)  of  the  said  high  school  shall 
be  provided  by  the  high  school  district,  upon  the  application 
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of  the  high  school  board:  sec.  45.  See  In  re  Niagara 
High  School  Board  and  Corporation  of  Niagara,  37  XJ.C.R. 
529. 

The  manifest  object  of  the  section  is  to  provide  for  "the 
maintenance  and  school  accommodation  of  the  high  school./ 
That  object  is  to  be  attained  by  a  fund,  of  which  part  shall 
be  by  the  government,  part  by  the  municipal  council  of 
the  county  in  which  the  high  school  is  situate,  and 

1 .  If  the  county  council  have  not  formed  the  county  or  part 
of  the  county  into  one  or  more  high  school  districts,  the 
remaining  money  required  for  maintenance  and  school 
accommodation  shall  be  raised  by  the  council  of  the 
municipality  in  which  the  high  school  is  situate,"  &c,,  upon 
the  application  of  the  high  school  board. 

2.  Or  if  the  county  council  have  formed  the  whole  or 
part  of  the  county  into  one  or  more  high  school  districts 
then  the  remaining  money  required  for  the  maintenance, 
(qucere,  and  school  accommodation) — shall  be  provided  by 
the  high  school  district,  upon  the  application  of  the  high 
school  board.  See  Re  Tyrrell  and  Coi'poration  of  York, 
35  U.  C.  R  247. 

It  is  not  shewn  that  the  county  council  formed  the 
county  or  part  of  the  county  into  one  or  more  high  school 
districts,  and  I  assume  the  contrary  for  the  purpose  of  the 
present  decision. 

The  word  "  shall,"  as  used  in  the  last  quoted  section, 
is  obligatory:  Regina  v.  Court  of  Revision  of  the  Town  of 
Cornwall,  25  U.  C.  R.  286 ;  and  in  this  respect  a  change 
has  been  made  in  the  law  for  the  support  of  grammar  and 
high  schools  since  1863,  when  Re  Trustees  Weston  Gram- 
mar School  and  Corporation  of  United  Counties  of  York 
and  Feel,  13  C.  P.  423,  was  decided. 

The  change  was  first  made  by  34  Vic.  ch.  33,  sec.  36,  under 
which  Re  Trustees  Port  Rowan  High  School  and  Corpora- 
tion of  Walsingham,  23  C.  P.  11,  was  decided. 

The  council  of  any  municipality,  or  the  councils  of  the 
respective  municipalities,  out  of  which  the  whole  or  part  of 
a  high  school  district  is  formed,  shall,  upon  the  applicatioii. 
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of  the  high  school  board,  raise  the  proportion  required  to 
be  paid  by  such  municipality  or  part  of  a  municipality 
from  the  whole  or  part  of  the  municipality,  as  the  case 
may  be. 

The  foregoing  enactments,  from  sec.  44  to  46,  inclusive, 
are  in  the  Act,  under  the  heading  of  "  Obligatory  munici- 
pal assessment  for  high  schools."  Then  follows,  under  the 
heading  "  Voluntary  municipal  assessments  " :  sec.  47.  It 
is  as  follows : — 

The  council  of  every  county,  city,  and  town,  separated 
from  the  county  for  municipal  purposes,  may  pass  by-laws 
for  the  following  purposes  : — 

1.  For  making  provision  by  local  assessment  (in  addition 
to  that  required  to  be  made  by  this  Act)  for  procuring 
sites  for  high  schools,  for  erecting  buildings,  repairing,  fur- 
nishing, warming,  and  keeping  in  order  high  school  houses 
and  their  appendages. 

2.  For  obtaining  within  the  county,  or  in  any  city  or 
town  separated  from  the  county,  as  the  wants  of  the  people 
may  require,  the  real  property  requisite  for  erecting  high 
school  houses  thereon,  and  for  other  high  school  purposes, 
and  for  preserving,  improving,  and  repairing  such  high 
school  houses,  and  for  disposing  of  such  property  when  no 
longer  required. 

5.  For  making  provision  (additional  to  that  required  to 
be  made  by  this  Act)  in  aid  of  such  high  schools  as  may 
he  deemed  expedient  by  the  Council,  &c. 

The  town  of  Perth  is  not,  I  believe,  a  town  separated 
from  the  county  for  municipal  purposes,  within  the  mean- 
ing of  this  section,  and  therefore  the  section  is  inapplicable. 

But  I  do  not  read  the  section  as  containing  the  only  pro- 
vision in  the  Act  for  procuring  sites  or  for  building  school 
houses,  any  more  than  for  repairing,  furnishing,  warming, 
and  keeping  in  order  high  school  houses. 

A  certain  amount  of  money,  being  the  residuum,  may, 
I  think,  under  the  operation  of  the  preceding  sections,  be 
required  by  the  board  for  all  or  any  of  these  purposes,  and 
it  is  for  the  council  to  which  the  section  applies,  if  they 


RE  BOARD  OF  EDUCATION  AND  CORPORATION  OF  PERTH.  47 

deem  it  expedient,  to  make  further  provision  beyond  what 
is  required. 

The  providing  of  school  accommodation  involves  the  pro- 
curement of  a  site  and  the  building  of  a  school  house,  and 
where  the  latter  is  from  any  cause  insufficient  for  the  pur- 
pose, also  involves  the  acquirement  of  a  new  site  or  the 
building  of  a  new  school  house,  in  the  discretion  of  the 
school  board. 

The  distinction  between  what  is  obligatory  and  what 
permissive,  is  further  carried  out  in  sub-sec.  a.  of  sub-sec.  6 
of  sec.  61,  and  sub-sec.  7  of  the  same  section. 

Section  86  of  the  Act  37  Vic.  ch.  27,  which  declares  that 
the  place  of  holding  any  high  school  in  a  county  may  be 
changed  at  the  end  of  the  then  civil  year  by  the  council  of 
the  county  within  which  it  is  established  by  by-law  or  re- 
solution passed  for  that  purpose,  at  or  before  the  June 
session,  and  approved  of  by  the  Lieutenant-Governor  on 
the  report  and  recommendation  of  the  chief  superintendent, 
applies,  I  think,  rather  to  the  change  from  one  place  to 
another  in  the  county  than  from  one  site  to  another  in  the 
same  town  or  village,  and  this  view  is  strengthened  by  a 
reference  to  sec.  37,  which  in  like  manner  provides  for  the 
discontinuance  of  an  existing  high  school  in  any  part  of  the 
county  within  the  jurisdiction  of  the  county  council. 

So  much  for  the  powers  of  the  high  school  board. 

Second,  as  to  the  public  school  board. 

The  school  trustees  for  each  city,  town,  incorporated 
village,  or  division,  shall  be  a  corporation  under  the  name 
of  "  the  public  school  board  of  the  city  (town,  village,  or 

■division,)  of  ,  in  the  county  of  ,  and  shall 

succeed  to  all  the  corporate  property,  rights  and  powers, 
and  be  subject  to  all  the  corporate  obligations  and  liabili- 
ties of  the  preceding  trustees  "  :  37  Vic.  ch.  28,  sec.  85. 

It  is  the  duty  of  the  public  school  board  to  take  possession 
of  all  public  school  property  :  sec.  86,  sub-sec.  4  :  and  by  sub- 
sec.  5  to  do  whatever  they  may  judge  expedient  with  regard  : 

(a.)  To  purchasing  or  renting  school  sites  and  premises. 

(6.)  To  building,  repairing,  furnishing,  warming,  and 
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keeping  in  order  the  school  houses  and  appendages,  lands, 
enclosures,  and  moveable  property ;  and,  by  sub-sec.  7, 
To  determine 

(a)  The  number  of  sites,  and  grades,  and  description  of 
schools,  &c.:  and  by  sub-sec.  11 :  to  prepare  from  time  to 
time,  and  lay  before  the  municipal  council  of  the  city,  town, 
or  village  an  estimate  of  the  houses  which  they  think 
requisite. 

(c).  For  building,  renting,  repairing,  warming,  furnishing, 
and  keeping  in  order  the  public  and  industrial  school  houses 
and  their  appendages  and  grounds. 

Every  public  school  board  also  has  authority  to  select 
land  for  a  school  site  on  which  to  erect  a  school  house  or 
school  houses  and  necessary  buildings,  or  for  enlarging 
school  premises  already  held  :  sec.  87  sub-sec  9. 

The  right  to  decide  as  to  the  expediency  of  increased 
school  accommodation  under  either  Act,  whether  for  high 
schools  or  public  schools,  appears  to  rest  with  the  several 
boards,  or  where  united  with  the  joint  board,  and  not  with 
the  municipal  council  within  which  in  whole  or  in  part  the 
high  school  or  public  school  is  situate. 

High  school  trustees  are  appointed  by  the  municipal 
bodies :  87  Vic.  ch.  27  sec.  50  et  seq. ;  and  public  school 
trustees  by  the  ratepayers  :  87  Vic.  ch.  28  sec.  Id  et  seq. 
For  abuse  of  these  powers  or  the  exercise  of  unsound 
discretion  they  are  responsible  to  their  constituents  in  the 
same  manner  as  members  of  municipal  councils  to  their 
constituents. 

Therefore,  where  the  board  of  education  has  the  right  to 
require  money  for  school  purposes  from  any  municipal 
body,  the  municipal  body  has  no  right  to  refuse. 

It  is,  under  sec.  86  sub-sec.  11  of  the  87  Vic.  ch.  28,  made 
the  duty  of  the  trustees  of  public  schools  to  prepare  from 
time  to  time  and  lay  before  the  city,  town,  or  village  coun- 
cil an  estimate  of  the  sums  which  they,  the  trustees,  think 
requisite. 

(a)  For  paying  the  whole  or  part  of  the  salarieg  of  the 
inspectors. 

(6)  For  purchasing  or  renting  public  and  industrial 
school  premises. 
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(c)  For  building,  renting,  and  repairing  it,  &c. 

(d)  For  procuring  suitable  apparatus. 

(e)  For  the  establishment  and  maintenance  of  school 
libraiies. 

(/)  And  for  all  other  necessary  expenses  of  the  schools, 
under  their  charge. 

And  it  is  expressly  provided  that  "the  council  of  the 
city,  town,  or  village,  shall  provide  such  sums  in  the  onan^ 
ner  desired  by  the  public  school  board." 

This  authorizes  the  trustees  to  direct  at  what  time  the 
money  shall  be  paid,  but  not  how  it  is  to  be  procured  :  See 
Be  Board  of  Trustees  of  Toronto  and  the  Corporation  of  the 
City  of  Toronto,  23  U.  C.  R.  203  ;  Be  Board  of  School  Trus- 
tees of  Sandwich  and  the  Corporation  of  Sandwich,  Ih.  639. 

It  has  been  held  that  in  the  case  of  a  demand  by  the 
trustees  of  a  public  school  it  is  necessary  to  give  the  esti- 
mates on  which  the  sums  required  were  based,  to  the 
municipal  council :  Trustees  of  Bort  Hope  v.  Town  Coun- 
cil of  the  Toivn  of  Port  Hope,  4  C.  P.  418;  Be  Board  of 
Trustees  of  Toronto  and  City  of  Toronto,  20  U.  C.  R.  302 ; 
S.  C.  23  U.  C.  R  203 ;  Be  Trustees  of  Mount  Forest  and 
Corporation  of  Mount  Forest,  29  U.  C.  R  422  ;  \In  Re  Puhlio 
School  Irustees  of  South  Fredericksburg  and  Lennox  and 
Addington,  37  U.  C.  Q.  B.  534.  But  not  so  in  the  case  of  a 
demand  by  the  trustees  a  grammar  school :  Be  Trustees  of 
Port  Boiuan  High  School  and  the  Corporation  of  the 
Toiunship  of  Walsingham,  23  C.  P.  11. 

In  the  case  of  a  demand  by  a  joint  board,  especially  if 
the  demand  be  for  public  school  purposes,  the  estimates 
should  certainly  be  given  to  the  council. 

Here,  although  for  high  school  purposes,  whether  an 
estimate  be  necessary  or  not,  an  estimate  was  given. 

It  is  under  sec.  46,  sub-sec.  5,  as  extended  by  sec.  67  of 
37  Vic.  ch.  28,  the  duty  of  the  city,  township,  town,  or 
incorporated  village  (as  the  case  may  be),  to  levy,  by  as- 
sessment, upon  the  taxable  property  in  any  school  section, 
such  sum  as  may  be  required  by  the  trustees  thereof  for 
the  purchase  of  the  school  site,  the  erection,  repairs,  furni- 
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ture  and  fittings  of  a  school  house,  &c.,  as  may  be  deter- 
mined by  the  trustees. 

So  under  section  48,  sub-sec.  52  and  sec.  67,  every  city, 
town,  township,  and  village  council,  has  authorit}''  to  pass 
by-laws  for  the  following  purposes  : — 

"  To  grant  to  the  trustees  of  any  school  section,  on  their 
application,  authority  to  borrow  any  sums  of  money  which 
they  may  think  necessary  for  the  purchase  of  school  sites, 
for  the  erection  or  repair  of  a  school-house  or  school-houses 
or  their  appendages,  or  for  the  purchase  or  erection  of  a 
teacher's  residence." 

So  under  section  46,  sub-sees.  6  and  7  and  sec.  67,  every 
town,  township,  and  village  council,  has  authority  to  pass 
by-laws  for  the  following  purposes : — 

To  issue  a  debenture  or  debentures  in  the  form  given  in 
schedule  A  to  the  Act  ^for  the  amount  made  to  the  school 
trustees  of  any  section,  (should  the  council,  under  the 
authority  of  sub-sec.  2  of  sec.  48,  grant  to  the  trustees 
authority  to  borrow  money)  any  loan  which  the  council 
may  authorize  the  trustees  of  such  school  section  to  make 
together  with  a  sufficient  sum  for  the  payment  of  the 
interest  of  the  sum  so  borrowed,  and  a  proportionate 
sum  sufficient  to  form  a  sinking  fund  to  pay  off  the  princi- 
pal at  any  time  within  ten  years. 

To  cause  to  be  levied  in  each  year  upon  the  taxable 
property  in  the  school  concerned  (and  upon  such  other 
taxable  property  as  is  herein  made  liable  in  case  of  an  alter- 
ation in  the  boundaries  of  the  section  or  division),  a  sum 
sufficient  to  pay  the  interest  on  the  amount  borrowed  by 
the  trustees  on  the  authorit}^  of  the  council,  and  also  a  sum 
sufficient  to  pay  off  the  principal  during  any  period  not 
exceeding  ten  years,  as  may  be  agreed  upon  by  the  trustees 
and  the  lender  of  the  money. 

There  does  not  appear  to  be  any  obligation  on  the 
municipality  to  grant  the  authority  to  borrow.  It  appears 
to  be  in  the  discretion  of  the  council  to  refuse  the  autho- 
rity; and,  when  granted,  it  can  only  be  on  the  terms  and  in 
the  manner  pointed  out  in  the  statute  :  See  lie  Doherty  and 
Corporation  of  the  Toivnship  of  Toronto,  25  U.  C.  R.  409. 
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I  am  not  aware  of  any  such  power  in  the  case  of  high 
^school  trustees  requiring  money  for  high  school  purposes. 

The  powers  conferred  on  high  school  trustees  are  not 
identical  with  the  powers  conferred  on  public  school  trustees. 
Much  confusion  has  arisen  in  this  case,  and  will  arise  in  every 
similar  case,  from  the  attempt  to  unite  diverse  powers  for 
different  purposes  in  ope  and  the  same  governing  body. 

The  sections  of  the  High  School  and  Public  School  Acts* 
which  confer  on  the  joint  board  the  powers  of  each  board, 
must  mean  the  powers  possessed  by  each  board  for  the  pur- 
pose for  which  such  board  was  created  before  the  creation 
of  the  joint  board  :  87  Vic.  ch.  27,  sub-sec.  a. ;  38  Vic.  ch. 
28,  sec.  151. 

Any  other  reading  would  lead  to  great  confusion. 

Supporters  of  Roman  Catholic  separate  schools  are  under 
certain  circumstances  exempt  from  taxation  for  public 
•schools,  but  not  from  taxation  for  high  schools.  Where  the 
money  is  required,  as  here,  for  high  school  purposes,  there 
would  not  therefore  appear  to  be  exemption  from  taxation. 

If  the  demand  here  were  for  public  school  purposes,  there 
would  be  no  doubt  as  to  the  duty  of  the  town  to  comply, 
and  as  to  the  exemption  of  the  separatists  from  the  rate : 
37  Vic.  ch*.  28,  sec.  46,  sub-sec.  5,  and  sec.  67. 

But  where  the  demand  is  for  high  school  purposes  it  must, 
by  whomsoever  demanded,  i.e.,  whether  by  joint  or  separate 
boards,  be  shewn  to  be  such  a  demand  as  is  obligatory 
upon  the  municipal  corporation  in  the  case  of  a  high  school. 

The  demand  here,  if  obligatory  at  all,  can  only  be  so  held 
as  coming  under  the  operation  of  sec.  45,  and  not  under 
sec.  47,  of  the  High  School  Act. 

The  board  has  no  power,  under  section  45,  to  demand  the 
money  otherwise  than  as  money  required  "  for  the  main- 
tenance and  school  accommodation"  of  the  high  school. 
The  board  has  no  power  in  any  year  to  demand  the  whole 
of  the  money  required  for  these  purposes  from  the  muni- 
cipal council,  but  only  the  residue,  after  deducting  the 
amount  paid  by  Government  and  the  amount  paid  by  the 
council  of  the  county. 
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It  is  under  section  46  made  the  duty  of  the  council  oT 
any  municipality,  or  the  councils  of  the  respective  muni-- 
cipalities,  out  of  which  the  whole  or  part  of  which  the 
high  school  district  is  formed,  upon  the  application  of  the 
high  school  board,  to  raise  the  jproiDortion  required  to  be 
paid  by  such  municipality  or  part  of  the  municipality  from 
the  whole  or  part  of  the  municipality,  as  the  case  may  be. 

The  mode,  division,  or  proportion  was  clearly  shewn  in 
the  affidavit  for  the  writ  of  mandamus  in  Re  Trustees  of 
Port  Rowan  High  School,  and  the  Corporation  of  the  Town- 
ship of  Walsinghani,  23  C.  P.  11. 

It  was  there  shewn  that  the  whole  amount  needed  for 
the  maintenance  and  school  accommodation  of  the  high 


school  for  the  year  1871  was   $658  4a 

Of  which  was  received  from  Government. .  .$400  00 

From  the  County  Council   200  00 

  600  00 

Leaving   ,   $58-  43 

required  from  the  municipality. 
So,  for  the  year  1872  the  amount  needed  was  $484  83 
Of  which  was  received  from  Government... $171  00 

From  the  County  Council  ,   85  50 

 —  256  50 

Leaving    $228  33 

required  from  the  municipality. 


The  demand  here  is,  not  in  form  for  the  balance  necessary 
after  crediting  the  amounts  received  from  the  Government 
and  from  the  county  council,  but  from  what  we  know  of 
the  amount  of  the  Governmen:  grant,  and  the  amount  of 
the  county  council  grant,  in  all  probability  the  balance 
necessary  to  be  provided  by  the  municipal  council  is  not 
much,  if  anything,  short  of  $16,000. 

If  the  council  had^resisted  the  application  on  the  ground 
that  the  demand  was  not  in  form  sufficient,  we  might  have 
felt  bound  to  have  given  effect  to  the  contention,  and  dis- 
charged the  rule:  Re  School  Trustees  of  Port  Hope  v.  Towti 
Council  of  the  Town  of  Port  Hope,  4  C.  P.  418,  but  as  the 
resistance  is  on  a  wholly  different  ground,  we  should  not 
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now,  according  to  the  authorities,  give  effect  to  the  objec- 
-tion.  See  Board  of  ScJiool  Trustees  of  the  Town  of  Brock- 
ville  V.  The  Toivn  Council  of  Brochville,  9  U.  C.  R.  302  ; 
The  School  Trustees  of  the  City  of  Toronto  v.  The  Corpor- 
ation of  the  City  of  Toronto,  20  U.  C.  R  302. 

The  rule  must  be  absolute  for  the  issue  of  a  mandamus 
in  the  words  of  the  statute,  for  the  raising  by  the  council  of 
the  Town  of  Perth,  in  vv^hich  municipality  the  high  school 
is  situate,  of  such  sum,  naming  it,  as  during  the  present 
year  is  required  for  the  maintenance  and  accommodation  of 
the  high  school,  after  deducting  the  amounts  paid  or  pay- 
able by  the  Government  and  county  council  respectively. 

The  statute  does  not  direct  in  what  manner  the  money  is 
to  be  raised. 

It  is  not  for  the  trustees  or  for  the  Court  to  dictate  to 
the  council  in  what  manner  the  money  shall  be  raised  : 
School  Trustees  of  Toronto  v.  The  Corporatio7i  of  the  City 
■  of  Toronto,  20  U.  C.  K  302,  305. 

The  joint  board  do  not  press  for  payment  of  the  whole 
amount  in  one  year,  provided  the  amount  be  in  some  man- 
ner legally  secured,  so  that  the  securities  shall  be  made 
available  for  the  purpose  of  discharging  the  obligations 
contracted  by  the  joint  board. 

Instead  of  making  the  rule  absolute  for  a  mandamus,  we 
think  it  better,  under  the  circumstances,  as  in  Re  Board  of 
School  Trustees  of  Toronto  v.  Toronto,  23  U.  C.  R.  203, 
to  make  it  absolute  for  a  mandamus  nisi :  in  the  hope 
that  the  parties  will  come  to  an  understanding  which 
will  meet  the  demand  of  the  joint  board  without  being 
oppressive  to  the  ratepayers;  and  if  not,  that  the  legal 
questions  involved  may  be  formally  raised  by  demurrer  or 
plea — See  Regina  v.  Vestry  of  St.  Luke's,  Chelsea,  5  L.  T.  N. 
S.  744;  and  in  the  event  of  the  joint  board  being  ulti- 
mately successful,  a  peremptory  writ  shall  be  issued,  which 
the  council  must  obey  under  pain  of  attachment. 

The  rule  will  be  made  absolute.   Costs  to  abide  the  event. 

.    Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  accordingly. 
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Cole  v.  Bank  of  Montreal. 

AssUjnment  of  judgment  and  coveiccmt — 35  Vic.  ch.  12,  0. — A.  J.  Act 
1873,  sec.  2 — Champerty  and  maintenance. 

One  D.  had  recovered  three  judgments  against  diflPerent  persons,  one  \vb 
the  County  Court  and  two  in  the  Queen's  Bench.  The  defendants,  being 
assignees  of  these  judgments,  received  payment  of  and  discharged  the 
County  Court  judgment,  and  afterwards  by  deed  assigned  to  one  F.  the 
said  several  judgments,  covenanting  that  they  had  received  no  payment  , 
thereon,  and  had  not  released  any  part  thereof.  F.  assigned  to  M.  "  the 
said  several  judgments,"  and  said  assignment  to  him,  and  all  benefit 
to  be  derived  therefrom,  either  at  law  or  in  equity."  And  M.,  by  deed, 
endorsed  on  the  assignment  to  himself,  assigned  to  the  plaintiff  "  all  his 
right,  title,  interest,  and  claim  to  and  in  the  said  several  judgments 
referred  to  in  the  within  assignment  thereof." 

Held,  Morrison,  J.,  doubting,  that  the  plaintiff  could,  in  his  own  name, 
sue  the  defendants  on  their  covenant,  either  as  assignee  of  the  covenant 
under  the  35  Vic.  ch.  12,  0.,  or  as  having  an  equitable  right  to  enforce 
the  covenant  against  defendants  for  a  "purely  money  demand,"  under 
sec.  2  of  the  Administration  of  Justice  Act  of  1873  :  and  that  it  could* 
not  be  said  that  there  being  no  judgment  to  assign  the  covenant  could 
not  be  assigned  as  incident  to  it,  for  defendants  by  their  deed  and  cove- 
nant were  estopped  from  asserting  that  the  judgment  had  tl^en  been  paid. 

Held,  also,  that  there  was  clearly  no  champerty  or  maintenance  in  the 
assignment  from  F.  to  M.,  or  from  M.  to  the  plaintiff. 

Demurrer,  (a)  Declaration  :  For  that  one  John  W. 
Downs,  before  the  entering  into  by  the  defendants  of  the 
covenant  hereinafter  mentioned,  and  on  the  10th  December^ 
1857,  recovered  a  judgment  in  the  County  Court  of  the 
county  of  Brant,  against  Arthur  Smith,  John  McNaught, 
and  Charles  Merigold,  for  the  sum  of  £50  13s.  5d.  damages, 
and  £9  14s.  6c3.  costs  taxed,  and  did  also  on  the  24th  of 
February,  1858,  recover  a  judgment  in  Her  Majesty's  Court 
of  Queen's  Bench  for  Upper  Canada,  against  James  H.  Rich 
and  Franklin  P.  Goold,  executors  of  George  Babcock,  de- 
ceased, for  the  sum  of  £289  6s.  4d.  damages,  and  £81  7s. 
7d.  taxed  costs ;  and  did  also  on  the  8th  of  March,  1858, 
recover  a  judgment  in  Her  Majesty's  Court  of  Queen's. 
Bench  for  Upper  Canada  against  Arthur  Smith,  John 
McNaught,  and  John  A.  Wilkes,  for  the  sum  of  £113- 
6s.  damao'es  and  .£11  3s.  4d.  taxed  costs;  and  that  the 
said  John  W.  Downs,  by  deed  poll  under  his  hand  and 
seal,  bearing  date  the  29th  of  January,  1,858,  did  transfer,, 
bargain,  sell,  assign,  and  set  over  for  a  valuable  consider- 


(a)  This  case  was  first  argued  before  Wilson,  J,,  sitting  alone. 
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ation  therein  expressed,  to  one  George  Westlake,  his 
heirs,  executors,  and  administrators,  all  the  right,  title,, 
claim,  property,  and  demand  and  interest  of  the  said  John 
W.  Downs,  in  and  to  the  said  claims  and  demands  here- 
inbefore mentioned,  for  which  the  said  several  judgments 
were  recovered  as  aforesaid  ;  and  the  said  George  Westlake 
became,  under  and  by  virtue  of  the  said  deed  poll,  entitled 
to  the  said  several  judgments  ;  and  farther,  that  the  said 
George  Westlake,  by  deed  poll  under  his  hand  and  seal,, 
bearing  date  the  14th  of  October,  1859,  did  assign  and 
set  over  the  several  judgments  hereinbefore  mentioned,  for 
a  valuable  consideration  therein  expressed,  to  one  Archibald 
Greer,  in  his  capacity  as  manager  of  the  branch  office  of 
the  defendants,  at  the  town  of  Brantford,  in  the  county  of 
Brant,  and  the  defendants,  by  virtue  of  the  said  deed  polL 
became  the  owners  of  and  entitled  to  the  said  several 
judgments ;  and  further,  that  the  defendants,  being  the 
owners  of  and  entitled  to  the  said  several  judgments  as 
aforesaid,  by  deed  under  their  common  seal,  bearing  date  the 
13th  of  February,  186G,  did,  in  consideration  of  the  sum  of 
$150  to  them  paid  by  John  Fisher,  of  the  town  of  Batavia, 
in  the  State  of  New  York,  one  of  the  United  States  of 
America,  at  or  before  the  sealing  and  delivery  of  the  said 
deed,  the  receipt  whereof  was  thereby  acknowledged,  bar- 
gain, sell,  assign,  transfer,  and  set  over  unto  the  said  John 
Fisher,  his  heirs,  executors,  administrators,  and  assigns, 
forever,  all  the  right,  title,  claim,  property,  demand,  and 
interest  whatsoever  of  the  defendants  in  the  said  several 
judgments  hereinbefore  particularly  mentioned,  together 
with  the  said  assignment,  and  every  matter  and  thing 
therein  contained,  to  hold,  receive,  and  take  the  same  and 
all  benefit  and  advantage  thereof,  and  every  part  thereof, 
to  and  for  the  proper  use  of  the  said  John  Fisher,  his  heirs, 
exeeutors,  administrators,  and  assigns,  and  as  and  for  his- 
and  their  own  proper  moneys  and  effects,  absolutely  ;  and 
the  defendants  did  in  and  by  the  said  deed  covenant  with 
the  said  John  Fisher  that  they  had  not  received  payment 
either  in  part  or  in  the  whole  upon  any  of  the  said  men- 
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tioned  claims,  and  that  they  had  not  made  any  release  or 
discharge  of  the  same,  or  any  part  thereof,  nor  done  any 
matter  or  thing  since  the  same  or  any  part  thereof  came  into 
their  hands,  whereby  the  same  or  any  part  thereof  had  be- 
come impaired  or  in  an}^  wise  affected,  as  a  good,  valid,  and 
subsisting  security  for  the  whole  sums  so  expressed  to  have 
been  assigned  to  the  defendants  in  and  by  the  said  assign- 
ment from  the  said  George  Westlake  to  the  defendants, 
arid  that  they  would  and  should  not  thereafter  release, 
discharge,  or  extinguish  the  same  without  the  consent  of 
the  said  John  Fisher,   his  executors  or  administrators 
thereunto,  first  had  and  obtained.    And  that  the  said 
John  Fisher  did,  by  indenture  bearing  date  the  22nd 
January,  1869,  made  between  the  said  John  Fisher,  of  the 
first  part,  and  one  Thomas  B.  McMahon,  of  the  second 
part,  foi'  a  valuable   consideration,  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  to  the  said  Thomas  B. 
McMahon  the  said  several  judgments  and  the  said  assign- 
ment to  the  said  John  Fisher,  and  all  benefit  to  be  derived 
therefrom  either  in  law  or  in  equity,  or  otherwise  howso- 
ever; and  the  said  Thomas  B.  McMahon,  by  deed  poll 
under  his  hand  and  seal,  bearing  date  the  4th  of  March, 
1872,  did  assign,  transfer,  and  set  over  to  the  plaintiff  the 
matters  aforesaid,  and  the  plaintiff  is  now  the  holder  of  and 
entitled  to  the  said  deed  so  executed  by  the  defendants  as 
aforesaid,  bearing  date  the  13th  of  February,  1866,  and 
to  all  the  benefit  and  advantage  thereof,  and  of  all  the 
covenants,   clauses,  and  stipulations  therein  contained ; 
and  all  conditions  have  been  fulfilled,  and  all  things  have 
happened,  &c.,  necessary  to  entitle  the  plaintiff  to  the 
benefit  of  the  covenant  of  the  defendants  hereinbefore 
mentioned,  yet  the  defendants,  contrary  to  their  said  cove- 
nant in  that  behalf,  did  receive  payment  in  part  of  the 
claims  or  judgments  mentioned  in  the  said  deed,  beafing 
date  the  13th  of  February,  1866,  to  meet  payment  of  the 
judgment  in  the  said  deed  mentioned  in  the  County  Court 
of  the  County  of  Brant,  of  John  W.  Downs,  plaintiff 
against  Arthur  Smith,  John  McNaught,  and  Charles  Meri- 
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gold,  defendants,  and  did  release  and  discharge  part  of  the 
said  claims,  to  wit,  the  said  judgment  in  the  said  County 
Court  against  Arthur  Smith,  Jolm  McNaught,  and  Charles 
Merigold ;  and  did  since  the  said  judgments  came  into 
their  hands,  do  something  whereby  a  part  thereof  became 
impaired  and  affected  as  a  good,  valid,  and  subsisting 
security  for  the  sums  expressed  to  have  been  assigned  to 
the  defendants  in  the  said  deed  from  the  said  George 
Westlake,  by,  to  wit,  receiving  the  payment  of  the  said 
judgment  in  the  said  County  Court  against  the  said  Arthur 
Smith,  John  McNaught,  and  Charles  Merigold,  and  did 
release,  discharge,  and  extinguish  part  of  the  said  judg- 
ments, to  wit:  the  said  judgment  in  the  said  County 
Court  against  the  said  Arthur  Smith,  John  McNaught, 
and  Charles  Merigold,  without  the  consent  in  writing  of 
the  said  John  Fisher,  his  executors  or  administrators, 
thereunto  first  had  and  obtained,  whereby  the  plaintiff  has 
been  deprived  of  the  ben^efit  of  the  said  deed  of  the  13th 
February,  1866,  and  the  said  transfer  thereof,  and  has  lost 
and  been  deprived  of  the  said  judgment  in  the  said  County 
Court  against  the  said  Arthur  Smith,  John  McNaught,  and 
Charles  Merigold,  and  the  benefit  and  advantage  thereof, 
and  the  moneys  arising  therefrom. 

The  common  counts  were  added  :  for  money  lent  by  the 
plaintiff  to  the  defendants,  and  for  money  paid  by  the 
plaintiff  for  the  defendants  at  their  request,  and  for  money 
received  by  the  defendants  for  the  use  of  the  plaintiffs,  and 
for  interest  upon  money  due  from  the  defendants  to  the 
plaintiffs,  and  forborne  at  interest  by  the  plaintiff  to  the 
defendants  at  their  request,  and  for  money  found  to  be  due 
from  the  defendants  to  the  plaintiff  on  accounts  stated 
between  them. 

Fifth  plea,  to  the  first  count :  that  payment  of  the  judg- 
ment in  the  County  Court  of  the  county  of  Brant,  of  John 
W.  Downs,  plaintiff,  against  Arthur  Smith,  John  Mc- 
Naught, and  Charles  Merigold,  defendants,  was  received 
before  the  13th  of  February,  1866,  and  that  the  deed 
poll  under  the  hand  and  seal  of  the  said  Thomas  B. 
8 — VOL.  XXXIX  U.C.R. 
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McMah on,  bearing  date  tlie  4th  of  March,  1872,  in  the 
said  first  count  mentioned,  was  written  and  endorsed 
on  the  said  deed  of  assignment  from  the  said  Fisher  to 
the  said  McMahon  in  the  said  Court  also  mentioned,  and 
was,  and  is,  in  the  words  and  figures  following,  that  is 
to  say: — 

"  For  valuable  consideration  to  me  in  hand  paid  by 
Southworth  Cole,  of  Brantford,  fanning-mill  maker,  I. 
hereby  assign,  transfer,  and  set  over  unto  the  said  South- 
worth  Cole,  his  executors,  administrators,  and  assigns, 
all  my  right,  title,  interest,  and  claim  to  and  in  the 
said  judgments  referred  to  in  the  within  assignment 
thereof 

"  As  witness  my  hand  and  seal  this  4th  day  of  March, 
■  1872. 

"  Signed,  sealed,  and  delivered,  in  the  presence  of 

"Thomas  B.  McMahon. 

And  the  said  Southworth  Cole,  in  the  said  deed  poll 
mentioned,  is  the  plaintiff*  in  this  suit,  and  except  under 
the  said  deed  poll  is  not  the  assignee  of  the  matters  in  the 
said  first  count  mentioned  therein  alleged  to  be  assigned  to 
him. 

Demurrer  to  the  fifth  plea  on  the  grounds : — 1.  That 
the  plea  contains  no  matter  of  traverse,  or  confession  and 
avoidance,  which  in  law  is  an  answer  to  the  defendants 
action. 

2.  That  under  the  assignment  or  deed  poll  in  the  said 
plea  set  out  the  plaintiff*  has  a  right  to  maintain  this- 
action. 

The  defendants  excepted  to  the  declaration  on  the 
grounds  : — 

1.  It  is  not  shewn  by  the  said  first  count  of  the  declara- 
tion that  the  right  of  action  for  the  breach  of  the  defend- 
ants* covenant  in  the  deed  of  the  13th  of  February,  1866, 
and  on  which  the  action  is  founded,  has  ever  been  assigned 
to  the  plaintiff; 

2.  The  assignment  from  the  said  McMahon  to  the  said 
plaintiff*  is  not  set  forth  with  sufficient  particularity. 

J  oinder. 
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December  21,  1875,  Fitzgerald,  Q.  C,  for  the  demurrer. 
The  question  is,  whether  the  defendants'  covenant  to 
Fisher,  which  passed  to  McMahon,  was  passed  by  his  assign- 
ment to  the  plaintiff  ?  McMahon  assigned  "  all  my  right, 
title,  interest,  and  claim  to  and  in  the  said  judgments 
referred  to  in  the  within  assignment  thereof;"  and  the 
within  assignment  so  referred  to  is  the  assignment  from 
Fisher  to  McMahon,  which  was  of  "the  said  several 
judgments,  and  the  said  assignment  to  the  said  John 
Fisher  and  all  benefit  to  be  derived  therefrom,  either 
at  law  or  in  equity  or  otherwise  howsoever."  The  defend- 
ants say  the  covenant  of  the  defendants  did  not  pass  to  the 
plaintiff.  It  does  not  by  express  terms,  but  it  does  so  in 
fact  and  in  law,  for  McMahon  transferred  all  his  right, 
interest,  and  claim  and  in  the  judgments  to  the  plaintiff, 
and  that  a^^lies  to  the  defendants'  covenant,  which  is  a 
security  for  the  judgments.  To  and  in  the  judgments 
means,  in  respect  of  them.  The  assignee  of  a  chose  in 
action  is  governed  by  the  equities  between  the  parties : 
Smith  V.  ParJces,  16  Beav.  115,  119  ;  CocJcell  v.  Taylor,  15 
Beav.  103 Priddy  v.  Rose,  3  Mer.  86  ;  Ord  v.  White,  3 
Beav.  357.  The  defendants  having  covenanted  that  the 
judgment  in  question  was  not  at  the  time  of  their  cove- 
nant paid,  are  estopped  from  pleading  that  it  was  paid 
before  that  time. 

Fitch,  contra.  The  only  thing  which  was  assigned  to- 
the  plaintiff  was  McMahon 's  right  to  the  judgments  ;  the 
defendants'  covenant  was  not  transferred  :  Prosser  v.  Ed- 
monds, 1  &  C.  481,  496.  The  covenant  sued  upon 
was,  as  the  plea  shews,  broken  before  the  covenant  was 
made,  and  a  broken  covenant  while  Fisher  was  the 
assignee  of  the  judgments  and  entitled  to  sue  for  the 
breach  of  covenant  could  not  be  transferred  by  him  to- 
McMahon,  nor  by  McMahon  to  the  plaintiff :  Wellington 
V.  Chard,  22  C.  P.  518;  35  Vic.  ch.  12,  0.;  Addison  on 
Contracts,  4th  ed.,  979,  983,  7th  ed.  311,  322.  There  can 
be  no  estoppel  because  an  interest  did,  it  is  admitted,  pass 
in  and  to  two  of  the  judgments;  defendants  may  shew 
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also  thtat  no  interest  passed  from  McMalion  to  the  plaintift 
in  the  judgment  in  question,  because  McMahon  does  not 
bind  himself  that  he  had  any  right  in  or  to  it,  as  he  only 
transferred  "  all  his  right  and  title,"  which  does  not  bind 
him  in  any  way  that  he  had  any  right  or  title,  and  that 
point  is  open  to  the  defendants  to  take  :  Doe  d.  Christmas 
V.  Oliver,  2  Smith  L.  C.  751. 

Fitzgerald,  Q.  C,  in  reply.  The  case  of  Prosser  v. 
Edmonds,  1  Y.  &  C.  481,  has  been  qualified  by  later  cases : 
Dickinson  v.  Burrell,  L.  R.  1  Eq.  387,  342. 

January  18,  1876.  WiLSON  J. — The  assignment  of  the 
judgments  by  Downs,  the  plaintiff,  who.  recovered  them, 
to  Westlake,  and  by  him  to  Greer  for  the  defendants,  and 
the  later  transfers  made  until  they  or  such  of  them  as  were 
valid  came  to  the  plaintiff,  passed  the  pi'operty  in  them 
and  the  right  to  the  money  due  upon  them  to  the  respec- 
tive assignees  in  equity. 

All  the  assignments  were  made  before  the  35th  Yic,  ch. 
12,  came  into  operation. 

It  is  not  very  plain  that  it  relates  to  assignments  made 
before  it  took  effect. 

The  first  section  by  itself  has  not  a  retrospective  efiect. 
The  second  section,  I  think,  has ;  and  the  third  section,  I 
am  inclined  to  think,  does  make  the  first  section  retro- 
spective. 

It  is,  "  Assignee"  [spoken  of  in  the  first  section]  "shall 
include  any  person  now  being  or  hereafter  becoming  en- 
titled by  any  first  or  subsequent  assignment,  or  any 
derivative  or  other  title,  to  a  chose  in  action,  and  pos- 
sessing: at  the  time  of  action  brought  the  beneficial  interest 
therein,  and  the  right  to  receive  and  to  give  an  eftectual 
discharge  for  the  moneys  or  the  charge,  lien,  incumbrance, 
or  other  obligation  thereby  secured." 

The  parties  did  not  raise  any  question  on  the  statute. 

The  assignment  was  always  valid  in  equity,  and  at  law 
also ;  but  while  the  assignee  could  enforce  it  in  his  own 
name  in  equity,  he  could  do  so  at  law  only  in  the  name 
•of  the  original  party. 
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If  the  judgment  in  question  were  paid  to  the  defendants 
before  they  purported  to  assign  it  to  Fisher,  and  it  is 
admitted  as  a  fact  that  it  was  so,  as  it  is  distinctly  alleged 
in  the  plea,  then  no  interest  in  it  did  pass  or  could  pass  to 
Fisher  on  the  13th  of  February,  1866. 

The  assignee  of  a  chose  in  action,  by  the  rule  in  equity, 
takes  it  subject  to  all  the  equities  which  subsisted  against 
the  assignor.  He  could  *not  give  more  than  he  had ;  and 
the  statute  makes  no  change  in  that  respect. 

If,  therefore,  the  judgment  in  dispute  were  paid  while 
the  defendants  were  the  assignees  of  it,  they  had  no  in- 
terest or  claim  upon  it  to  transfer  to  Fisher  when  they 
made  the  instrument  of  assignment  to  him.  Tuvton  v. 
Benson,  1  P.  Wms,  495,  is  expressly  in  point. 

All  that  Fisher  got  from  the  defendants  as  to  this  par- 
ticular judgment  was,  their  covenant  that  it  had  not  been 
paid,  and  that  the  defendants  would  not  receive  payment 
of  it,  or  do  anything  to  prejudice  Fisher's  right  to  recover 
upon  it. 

That  covenant  conferred  upon  Fisher  a  legal  right  of 
action  against  the  defendants  for  the  breach  of  it,  for  it  was 
broken  as  soon  as  it  was  made,  and  it  conferred  no  more. 

And  according  to  Prosser  v.  Edmonds,  1  Y.  &  C.  481, 
the  transfer  of  a  mere  right  to  sue  is  void  in  equity. 

If  it  can  be  held  that  the  transfer  of  the  judgment 
which  Fisher  and  the  others  claiming  title  from  him 
believed  they  were  making,  and  which  they  assumed  in 
good  faith  to  make  as  an  actual  and  available  transfer 
of  the  judgment,  carried  along  with  such  transfer  the 
remedy  on  the  covenant  against  the  defendants,  the  plain- 
tiff's title  will  be  valid  in  equity,  and  it  was  so  at  the 
time  it  was  made  to  him  before  our  statute  relating  to 
choses  in  action  took  effect,  and  will  distinguish  it  from 
Prosser  v.  Edmonds,  1  Y.  &  C.  481. 

A  voluntary  settlement  of  property  made  after  the 
settlor  had  given  a  deed  of  it  which  was  voidable  in  equity, 
was  held  not  to  be  objectionable  on  the  ground  of  cham- 
perty.   For  the  persons  taking  under  the  second  deed  got 
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an  interest  in  the  property,  and  it  was  held  sufficient, 
although  they  could  get  the  benefit  of  it  only  upon  vacating 
the  prior  deed  in  equity.  It  was  not  the  right  of  suit  alone 
which  they  got,  that  right  was  incident  to  the  property 
which  was  transferred  to  them :  LicJdnson  v.  Burrell,  L. 
K  1  Eq.  337. 

The  case  of  Prosser  v.  Edmonds,  1  Y.  &  C.  481,  and 
the  others  before  mentioned,  distinguish  between  the  mere 
purchase  of  a  suit  or  right  to  institute  one,  and  the  case  of 
-the  right  of  suit  being  merely  incidental  to  the  right 
which  is  transferred. 

Whoever  takes  the  assignment  of  a  chose  in  action  from 
the  assignee  of  it,  will,  however  just  or  right  his  own 
claim  may  be  as  between  him  and  his  assignor,  lose  his 
right  if  his  assignor's  title  can  be  impeached  and  is  set 
aside  at  the  instance  of  the  original  party,  which  is  a 
result  dependent  upon  the  rule  that  the  assignee  of  a  chose 
in  action  takes  it  subject  to  the  equities  between  the 
original  parties.    Cockell  v.  Taylor,  15  Beav.  103. 

Now  certainly  Fisher  got  no  more  than  a  right  to 
bring  an  action  against  the  defendants  so  far  as  the  dis- 
puted judgment  is  concerned.  That  is  all  he  could  give  in 
reality  to  his  assignees,  and  it  is  all,  at  the  most,  which 
the  plaintiff  got.  But  it  does  not  appear  to  me  that  Fisher 
or  his  assignee  was  guilty  of  champerty  or  maintenance. 
The  one  professed  to  sell  and  the  other  to  buy  the  judg- 
ment, and  they  both  believed  they  had  the  title  and  in- 
terest in  the  subject  of  assignment  which  would  constitute 
a  valid  transfer  of  it,  and  it  was  such  a  transaction  they 
believed  they  were  carrying  into  effect  and  which  they 
desired  to  complete,  the  transfer  of  the  judgment  being 
the  principal  subject  of  transfer  and  the  right  of  suit  in 
respect  of  it  being  incidental  to  it  only. 

In  such  a  case  the  rule  on  which  Prosser  v.  Edmonds,  1 
Y.  &  C.  481,  was  based  that  the  purchase  of  a  law  suit 
is  void  as  opposed  to  public  policy,  cannot  apply,  for  there 
was  no  public  policy  violated,  nor  desired  nor  intended  to 
be  violated  by  Fisher  or  those  claiming  under  him. 
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So  far  I  have  considered  the  case  as  governed  by  equity 
law  antecedently  to  and  irrespective  of  the  choses  in  action 
statute. 

Wliether  an  assignment  void  or  voidable  before  the  pass- 
ing of  that  Act  can  be  made  good  by  that  Act,  or  whether 
the  Act  enables  transactions  which  would  have  been  invalid 
before  it  to  be  entered  into  and  made  effectual  now  may 
be  questions. 

I  am  of  opinion  that  the  proposed  transfer  of  this  judg- 
ment and  the  covenant  accompanying  it,  were  together  a 
chose  in  action  at  the  passing  of  the  statute. 

The  statute  35  Vic.  ch.  12,  sec.  1,  0.,  declares  that 
Every  debt  and  chose  in  action  arising  out  of  con- 
tract shall  be  assignable;"  and  as  the  Act  is  retro- 
spective and  the  assignment  by  Fisher  to  McMahon 
was  "  a  chose  in  action  arising  out  of  contract,"  I  am  of 
opinion  it  is  within  the  operation  of  the  Act  to  enable  the 
plaintiff  to  sue  in  his  own  name  if  his  covenant  has  passed 
to  him  by  the  assignment  in  the  plea  set  out.  The  plain- 
tiff's assignor  acquired  the  right  to  sue  the  defendants  on 
their  covenant,  and  he  assigned  to  the  plaintiff  "  all  my 
right,  title,  interest,  and  claim  to  and  in  the  said  judg- 
ments," and  it  was  written  on  the  back  of  the  assignment 
from  Fisher  to  McMahon. 

McMahon  could  not  certainly  bring  an  action  on  the 
covenant  for  his  own  benefit  after  assiOTiino^  all  his 
interest  in  the  alleged  judgment  to  the  plaintifl*;  and 
there  can  be  no  reason  why  the  plaintiff,  who  has 
all  McMahon's  right,  title,  and  interest  in  and  to  the 
judgments,  should  not  also  have  the  right  to  the  covenant 
which  is  a  part  of  his  right,  title,  and  interest  in  and  to 
the  judgment.  I  am  of  opinion  the  plea  does  not  shew  a 
valid  defence,  and  that  the  declaration  is  sufficient  in  law. 

Judgment  for  plaintiff. 

From  the  foregoing  judgment  the  demurrer  came  on 
before  the  full  Court,  by  way  of  rehearing,  on  February 
14,  1876. 


64 


queen's  bench,  EASTEK  term,  39  VIC,  1876. 


Osier,  with  him  Fitch,  for  the  rehearing.  They  cited,  in 
addition  to  the  authorities  cited  below,  Hutley  v.  Hutley, 
L.  R.  8  Q.  B.  112 ;  Wallace  v.  Gilchrist,  23  C.  R  04;  Blair 
V.  Ellis,  34  U.  C.  R.  466 ;  Hushinson  v.  Robinson,  350. 

Fitzgerald,  Q.  C,  contra. 

The  argument  in  other  respects  was  similar  to  that 
before  Wilson,  J. 

May  15,  1876.  Wilson,  J. — The  demurrer  was  argued 
betore  me  while  sitting  for  the  full  Court,  upon  which  I 
gave  judgment  for  the  plaintiff. 

The  case  has  been  reheard,  but  I  am  not  convinced  that 
the  defendants  are  entitled  to  judgment.  I  stated,  in  dis- 
posing of  the  case,  that  "if  it  can  be  held  that  the  transfer  of 
the  judgment  which  Fisherand  the  others  claiming  title  from 
him  believed  they  were  making,  and  which  they  assumed 
in  good  faith  to  make,  as  an  actual  and  available  transfer, 
carried  along  with  it  the  remedy  on  the  covenant  against 
the  defendants,  the  plaintiff's  title  will  be  valid  in  equity." 

That  is  the  matter  to  be  now  determined.  The  declara- 
tion states  that  the  defendants  did  by  deed  poll  under  their 
common  seal  transfer  to  John  Fisher  and  his  assigns  "  all 
the  right,  title,  claim,  property,  demand,  and  interest  what- 
soever, of  the  defendants  in  the  said  several  judgments,  * 
*  together  with  the  said  assignment,"  &c ;  and  that  the  de- 
fendants covenanted  with  John  Fisher  "  that  they  had  not 
received  payment  either  in  part  or  in  the  whole  upon  any  of 
the  said  mentioned  claims,  and  that  they  had  not  made  any 
release  or  discharge  of  the  same  or  any  part  thereof,  nor 
done  any  matter  or  thing  since  the  same  or  any  part  there- 
of came  into  their  hands  whereby  the  same  or  any  part 
thereof  had  become  impaired  or  in  any  wise  affected  as  a 
good,  valid,  and  subsisting  security  for  the  whole  sums  so 
expressed  to  have  been  assigned  to  the  defendants  in  and 
by  the  said  assignment  from  the  said  George  Westlake  to 
the  defendants ;  and  that  they  would  *  *  not  release 
or  discharge  the  same  without  the  consent  of  the  said  John 
Fisher    *    *    first  had  and  obtained." 
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The  assiofnment,  tos^ether  with  the  covenants  of  the 
defendants,  constitute  an  affirmation  by  them  that  the 
judgments  were  "a  good,  valid,  and  subsisting  securit}'-  for 
the  whole  sums  so  expressed  to  have  been  assigned  to  the 
defendants  by  the  assignment  from  George  Westlake  to 
them,"  so  far  as  any  act  of  the  defendants  was  concerned. 
The  pleadings  shew  that  the  defendants  received  payment 
of  the  judgment  in  question  before  they  made  the  assign- 
ment to  Fisher. 

A  transfer  or  conveyance  does  not  necessarily  mean  that 
any  subjects,  lands,  goods,  or  debts,  &c.,  have  actually  been 
transferred  or  conveyed.  It  may  mean  only  that  the 
grantor  is  concluded  from  denying  that  they  have  been 
transferred  or  conveyed  because  none  in  truth  have  passed. 

In  the  case  of  a  grantor  owning  the  subject  which  he 
conveys,  the  transfer  operates  by  passing  the  interest  of 
the  grantor.  In  the  case  of  a  person  professing  to  own  the 
subject  which  he  assumes  to  convey,  but  who  does  not  own  it, 
the  transfer  passes  nothing  in  fact,  simply  because  the 
grantor  has  nothing  to  give ;  but  it  concludes  him  from 
denying  the  effect  of  his  own  deed,  and  from  saying  that 
nothing  did  pass  by  it,  and  so,  as  against  him,  it  operates 
by  estoppel  to  the  extent  to  which  it  professes  to  be  a 
conveyance. 

In  the  one  case  as  well  as  in  the  other,  the  deeds  are 
equally  operative  between  the  parties  to  them,  and  all 
persons  who  are  in  privity  with  them.  But  deeds  whereby 
an  interest  has  passed  have  a  wider  operation. 

The  covenants  contained  in  these  two  classes  of  convey- 
ances are  equally  assignable  with  the  transfer  of  the 
principal  subjects  contained  in  them,  although  it  was 
doubted  for  a  time  whether  a  person  claiming  merely  by 
estoppel  could  be  the  assignee  of  covenants  which,  if  an 
interest  had  passed,  would  have  gone  to  the  assignee: 
Gouldsvjorth  v.  Knight,  11  M.  &  W.  337;  Cuthhertson  v. 
Irving,  4  H.  &  N.  742. 

As  alright  of  action  on  a  covenant  ,  in  a  deed  operating 
by  estoppel  inav~pass,  although  no  interest  has  been  trans- 
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f erred  by  it  in  the  principal  subject,  merely  by  reason  of 
its  binding  and  conclusive  effect,  it  is  not  correct  to  say 
that  the  covenant  cannot  be  assigned  as  incidental  to  the 
subject  assumed  to  be  conveyed,  because  the  subject  itself 
does  not  in  fact  exist. 

That  is  to  lose  sight  of  the  whole  doctrine  and  principle 
of  estoppels. 

In  this  case  the  bank  had  no  such  subsisting  judgment  to 
assign  as  the  one  in  question,  which  they  assumed  to  assign. 
It  had  been  paid  and  discharged  before  that  time. 

Yet  they  did  assume  to  assign  it  as  a  valid  and  subsist- 
ing judgment,  so  far  as  their  own  acts  were  concerned. 

If  they  had  assigned  fifty  shares  of  their  stock,  or  of  any 
other  stock  which  they  would  be  at  liberty  to  hold — and 
they  had  no  such  stock — and  covenanted  for  their  title  to 
it,  they  could  not  assert  in  Court,  to  an  action  by  their 
assignee  for  breach  of  covenant,  that  they  had  no  such 
stock,  and  that  the  covenant  was  therefore  void.  And 
that  w^hich  they  could  not  do  at  the  suit  of  their  immediate 
assignee,  they  cannot  do  at  the  suit  of  a  more  remote 
assignee,  so  long  as  the  subject — if  existing  or  subsisting 
in  fact — is  capable  of  being  assigned :  as  lands  always  were, 
and  as  choses  in  action  are  now  by  virtue  of  the  statute. 

That,  however,  although  it  shews  an  assignee  immediate 
or  remote  may  sue  upon  a  covenant  contained  in  a  deed 
operatnig^bx^es^^  in  like  manner  as  if  it  operated  by 
way  of  transfer  of  the  interest  of  the  grantor,  does  not 
shew  that  the  plaintift",  in  whose  time  the  breach  of  cove- 
nant did  not  happen,  is  a  person  who  is  entitled  to  main- 
tain this  action  upon  such  antecedent  breach. 

In  this  case  the  covenant  was  broken  as  soon  as  it  was 
made.  Fisher  unquestionably  could  have  sued  upon  it 
while  he  was  the  holder  of  it.  The  question  now  is,  can 
the  plaintiff  sue  upon  it  for  such  breach  in  his  own  name  ? 

The  case  of  Biddell  v.  Riddell,  7  Sim.  529,  shews  the 
plaintiff,  if  he  cannot  sue  in  his  own  name,  would  be  at 
liberty  to  use  the  name  of  Fisher  as  plaintiff  in  the  action. 
The  common  rule  is,  that  the  assignee  of  a  chose  in  action 
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is  entitled  to  use  the  name  of  the  assignor,  as  of  right,  by 
virtue  of  the  assignment.  It  is  therefore  practically  a  for- 
mal and  technical  objection,  and  not  one  of  substance  or  on 
the  merits,  and  that  appears  particularly  from  the  language 
of  Martin,  B.,  in  Mavtyn  v.  Williams,  1  H.  &  N.  817,  in  a 
case  of  the  like  nature,  but  not  the  like  circumstances. 

At  p.  830,  he  said:  "  The  only  difficulty  is;  as  to  who  is 
to  be  the  plaintiff,  and  it -is  manifestly  a  great  convenience 
that  the  action  should  be  brought  in  the  name  of  the  per- 
son who  is  entitled  to  the  benefit  of  the  covenant,  rather 
than  in  the  name  of  the  original  grantors,,  who  would,  if 
they  were  the  proper  parties  to  sue,  be  mere  trustees  for 
the  plaintiff,  and  not  themselves  entitled  to  any  beneficial 
interest  whatever." 

Is  this,  then,  ''a  purely  money  demand,"  which  the 
plain tifi",  if  he  has  an  equitable  title  only,  can  sue  for  under 
the  Administration  of  Justice  Act,  1873  ? 

I  think  it  is  that,  at  least,  and  if  the  aid  of  that  statute 
should  be  necessary,  that  it  may  be  relied  upon  by  the 
plaintiff  as  against  this  merely  formal  objection. 

If  this  suit  were  in  a  Court  of  equity,  relief  would  be 
given  to  the  plaintiff*  at  once,  as  was  done  in  Riddell  v. 
Riddell,  7  Sim.  529,  in  which  case  the  like  objection  was 
taken,  that  the  assignee  was  the  plaintiff*  while  the  bill 
should  have  been  in  the  name  of  the  assignor.  And  under 
section  9  of  the  Administration  of  Justice  Act,  1878, 
this  action  as  it  now  stands  might  be  transferred  to  the 
Court  of  Chancery  to  deal  with  the  equitable  question,  and 
so  as  to  do  complete  justice  between  the  parties. 

I  do  not  think  it  necessary  that  the  cause  should  be 
transferred.  In  my  opinion,  the  plaintiff  can  well  maintain 
this  action  as  a  purely  money  demand. 

If  this  were  a  continuing  breach  of  covenant  as  for  not 
making  a  title,  and  the  mere  breach  of  covenant  happened 
in  the  time  of  the  original  covenantee,  but  no  damage 
happened  to  him  as  by  eviction  or  inability  to  sell  the 
land  in  consequence  of  the  want  of  title,  his  heir,  devisee, 
•or  assignee,  who  was  actually  evicted  or  otherwise  damni- 
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fied,  would  be  the  proper  person  to  bring  the  action:  Kingdon 
V.  JS^ottle,  4  M.  &  S.  53  ;  King  v.  Jones,  5  Taunt.  418,  affirmed 
in  Jones  v.  King,  4  M.  &  S.  188. 

In  Lucy  v.  Levington,  2  Lev.  26,  where  the  covenantee 
was  evicted  in  his  lifetime,  and  so  had  himself  sustained  all 
the  damage  that  could  result  from  a  breach  of  the  covenant.. 
it  was  held  the  executor  and  not  the  heir  was  the  proper 
person  to  sue  for  the  breach  of  covenant. 

In  Kingdon  v.  Nottle,  1  M.  &  S.  354,  the  action  failed^ 
because  the  personal  representative  sued  while  the  testator 
had  never  been  actually  but  only  nominally  damnified  by 
the  breach  of  covenant. 

The  devisee  then  brought  the  action,  and  recovered : 
Kingdon  v.  Nottle,  4  M.  &  S.  53. 

"  The  rule,"  as  was  said  by  Lord  Abin^  er,  in  Raymond 
V.  Fitch,  5  Tyr.  985,  995,  "that  the  executor  may  sue  upon 
every  covenant  with  his  testator,  broken  in  his  lifetime^ 
has  been  directly  qualified  by  the  decisions  in  the  two 
cases  of  Kingdon  v.  Nottle,  followed  by  that  of  King  v. 
Jones,  in  which  cases  it  was  held,  that  where  there  are 
covenants  real,  that  is,  which  run  with  the  land,  and  des- 
cend to  the  heir,  though  there  may  have  been  a  formal 
breach  in  the  ancestor's  lifetime,  yet  if  the  substantial 
damage  has  taken  place  since  his  death,  the  real  represen- 
tative, and  not  the  personal,  is  the  proper  plaintifi'." 

If  the  ancestor  is  evicted  "  he  cannot  have  an  heir  or 
assignee  of  the  land,"  and  so  his  personal  representative 
alone  can  sue  :  Lucy  v.  Levington,  2  Lev.  26  ;  King  v.  Jones, 
5  Taunt.  418,  per  Heath,  J.,  at  p.  428 ;  Kingdon  v.  Nottle, 
1  M.  &  S.  354,  at  p.  366,  per  Bayley,  J. 

But  as  this  breach  of  covenant  is  not  a  continuing  one, 
but  was  broken  once  and  for  all  by  the  receipt  of  money 
by  the  bank,  it  may  be  the  assignee  of  the  covenant  cannot 
sue  upon  it  in  his  own  name,  although  he  is  the  only  one 
who  has  been  really  injured  by  it,  inasmuch  as  Fisher,  the 
covenantee,  sold  his  right  without  knowledge,  so  far  as  we 
know,  of  the  breach,  and  got,  so  far  as  we  know,  value  from 
his  assignee,  who  in  his  turn,  without  knowledge  of  the 
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"breach,  got  value  from  the  plaintiff.  I  do  not  think  it 
necessary  to  follow  this  part  of  the  case  further,  for  admit- 
ting the  plaintiff  cannot  maintain  the  action  merely  as 
assignee  under  the  choses  in  action  statute,  he  can,  in  my 
opinion,  maintain  it,  and  in  his  own  'name,  as  the  assignee 
of  a  purely  money  demand,  to  which  he  has  an  equitable 
title. 

It  is  in  truth  now  a  question  of  parties  to  the  action, 
whether  the  suit  should  be  brought  by  Fisher  or  by  the 
plaintiff.  That  being  so,  and  this  deed  operating  by  estoppel 
as  against  the  defendants,  confers  upon  the  plaintiff  such 
an  interest  as  against  the  defendants  to  the  judgment,  that 
he  may  enforce  his  equitable  claim  to  the  damages  for  their 
antecedent  breach  of  covenant  in  his  name  ;  and  he  is  not 
obliofed  to  brino-  the  action  in  Fisher's  name  at  law,  nor  to 
resort  to  equity  and  to  file  the  bill  there  in  his  own  name. 
The  plaintiff  is  still,  I  think,  entitled  to  judgment. 

Harrison,  C.  J. — I  concur,  without  any  doubt,  with  the 
learned  Judge  (Mr.  Justice  Wilson),  in  thinking  that  there 
was  no  such  thing  as  champerty  or  maintenance,  either  in 
the  assignment  from  Fisher  to  McMahon,  or  from  McMahon 
to  the  plaintiff. 

But  as  to  the  remaining  point — the  right  of  the  plaintiff 
in  his  own  name  to  sue  at  law  for  the  breach  of  the  defen- 
dants' covenant  to  Fisher,  I  am  not  entirely  free  from 
doubt. 

The  first  count  of  the  declaration  contains  the  following 
•allegations  : — 

1.  That  John  D.  Downs,  on  10th  December,  1857,  re- 
covered a  judgment  in  the  County  Court  of  Brant,  against 
Arthur  Smith,  John  McNaiight,  and  Charles  Marigold,  for 
£50  13s.  5d.  damages,  and  £9  4s.  6d.  costs:  that  on  24th 
I'ebruary,  1858,  he  recovered  the  second  judgment,  in  the 
Queen's  Bench,  against  James  H.  Rich,  and  Franklin  P. 
Gold,  for  £289  6s.  4d.  damages,  and  £8  17s.  7d.  costs;  and 
that  on  8th  March,  1858,  he  recovered  the  third,  a  judg- 
ment in  the  Queen's  Bench,  against  Arthur  Smith,  John 
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McNaiight,  and  John  A.  Wilkes,  for  £111  6s.  damages,  an<f 
£11  3s.  4d.  costs. 

2.  That  Downs  did,  by  deed  poll  dated  29th  January^ 
1858,  assign  to  George  Westlake,  ''all  the  right,  title,  claim, 
and  demand  of  the  said  John  W.  Downs  in  and  to  the  said 
claims  and  demands." 

3.  That  George  Westlake  did  by  deed  poll,  dated  1  4?th 
October,  1859,  assign  "  the  said  several  judgments  "  to  one 
Archibald  Greer,  in  his  capacity  of  manager  of  the  branch 
office  of  the  defendants  at  the  town  of  Brantford. 

4.  That  the  defendants  by  deed  poll,  dated  13th  Feb- 
ruary, 1866,  did,  in  consideration  of  |150,  assign  to  John 
Fisher,  his  heirs,  &c.,  the  said  several  judgments,  "  as  and 
for  his  and  their  own  proper  moneys  and  effects  absolutely/^ 
and  did  in  and  by  the  said  deed  also  covenant  ''that  they 
(defendants)  had  not  received  payment  either  in  part  or  in 
the  whole  upon  any  of  the  said  last  mentioned  claims,  and 
that  they  had  not  made  any  release  or  discharge  of  the 
same  or  any  part  thereof,"  &c.. 

5.  That  John  Fisher  did  by  indenture,  dated  22nd  Jan- 
uary, 1869,  assign  to  Thomas  B.  McMahon,  "the  said 
several  judgments,  and  the  said  assignment  to  the  said 
John  Fisher,  and  all  benefit  to  be  derived  therefrom,  either 
at  law  or  in  equity,  or  otherwise  howsoever." 

6.  That  Thomas  B.  McMahon  did  by  deed  poll,  dated 
4th  March,  1872,  assign  to  the  plaintiff' "  the  matters  afore- 
said." 

The  breach  alleged  is,  that  the  defendants  "  did  (not 
saying  when)  receive  payment  in  part  of  the  claims  or 
judgments  mentioned  in  the  deed  bearing  date  13th  Feb- 
ruary, 1866,  to  wit,  payment  of  the  County  Court  judgment^ 
and  did  release  and  discharge  part  of  the  said  claims,  to 
wit,  the  said  judgment." 

The  plea  demurred  to  is  to  the  effect  that  the  payment 
of  the  judgment  in  the  County  Court  was  received  before 
13th  February,  1866  (the  date  of  the  assignment  from  de- 
fendants), and  that  the  assignment  from  McMahon  (which 
was  endorsed  on  the  assignment  from  Fisher  to  McMahon),. 
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was  as  follows:  "For  valuable  consideration  to  me  in  hand 
paid  by  Southwortli  Cole,  of  Brantford,  fanning-mill  maker, 
I  hereby  assign,  transfer,  and  set  over  unto  the  said  South- 
worth  Cole,  his  executors,  administrators,  and  assigns,  all 
my  vigJit,  title,  interest,  and  claim  to  and  in  the  ^2i\d  judg- 
ments, referred  to  in  the  within  assignment  thereof,"  and 
that,  except  under  the  said  deed,  the  plaintiff  is  not  the 
assignee  of  the  matters  in  the  first  count  mentioned. 

The  deed  from  the  defendants  to  Fisher,  dated  13th 
February,  186G,  contains  two  things  : — 

1.  A  transfer  of  their  right,  title,  interest,  and  claim  in  or 
to  the  ''judgments." 

2.  A  covenant  that  they  had  not  received  payment  of 
the  judgments  or  any  of  them. 

It  now  appears  from  the  pleas  that  at  the  time  of  the 
execution  of  the  deed  defendants  had  received  pa3'ment 
of  the  County  Court  judgment,  so  that  the  attempted 
transfer  of  it  was,  unless  on  some  principle  of  estoppel, 
inoperative. 

The  only  really  operative  part  of  the  deed  is  the  covenant 
of  the  defendants  that  they  had  not  received  payment  of  the 
judgments  or  any  of  them,  which  covenant  was  as  regards 
the  County  Court  judgment  broken  as  soon  as  made. 

There  can  be  no  doubt  as  to  the  right  of  Fisher,  on  the 
facts  appearing,  to  sue  the  defendants  for  breach  of  that 
covenant. 

The  first  question  is,  whether  it  sufficiently  appears  that 
Fisher  had  so  assigned  that  right,  that  it  has  since  by  mesne 
assignments  become  vested  in  the  plaintiff,  so  as  to  entitle 
him  under  35  Vic.  ch.  12,  to  sue  thereon  in  his  own  name* 

All  that  Fisher,  in  express  language,  assigned  to  McMahon, 
according  to  the  declaration,  was  "  the  said  several  judg- 
ments, and  the  assignment  to  (him,)  the  said  John  Fisher^ 
and  all  benefit  to  be  derived  therefrom,  either  at  law  or  in 
equity,"  &c. 

All  that  McMahon  assigned  to  the  plaintiff  was,  accord- 
ing to  the  declaration,  "  the  matters  aforesaid,"  which  is 
qualified  by  the  plea  shewing  that  all  that  was  assigned 
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was  "  all  his  right,  title,  interest,  and  claim  to  and  in  the 
said  several  judgments  referred  to  in  the  within  assign- 
ment thereof." 

It  is  asserted  by  the  plaintiff  that  although  the  covenant 
is  not  mentioned,  although  there  is  no  transfer  in  express 
language  of  the  right  ib  sue  upon  it,  yet  that  the  latter  is 
incident  to  the  transfer  of  the  debt  which  did  take  place, 
and  so  by  operation  of  law  the  plaintiff  has  the  right  to  sue 
on  the  covenant. 

There  is  no  doubt  that  in  equity,  where  debts  and  choses 
in  action  arising  out  of  contract  have  long  been  assignable, 
so  as  to  enable  the  assignee  to  sue  in  his  own  name, 
that  the  assignee  is  entitled  to  the  full  benefit  of  collateral 
securities,  unless  it  is  otherwise  agreed  between  the  parties  : 
Story's  Eq.  Jur.  11th  ed.,  sec.  1047a,  and  that  this  rule 
extends  even  to  mortgages  on  real  estate,  for  as  said  by 
Lord  Mansfield,  in  Martin  v.  Mowlin,  2  Burr.  969,  979.  "A 
mortgage  is  a  charge  upon  the  land,  and  whatever  would 
give  the  money  will  carry  the  estate  in  the  land  along  with 
it  to  every  purpose." 

But  the  difficulty  I  feel  in  this  case  arises  from  the  admis- 
sion by  the  demurrer  to  the  plea  that  at  the  time  the  deed  was 
executed  there  was  as  regards  the  County  Court  judgment 
no  debt  to  assign,  no  debt  assigned,  and  so  nothing  what- 
ever to  which  the  covenant  can  be  said  to  be  incident. 

The  first  section  of  the  statute  35  Vic.  ch.  12,  0., 
declares  that  "  Every  debt  and  chose  in  action  arising  out 
of  contract,  shall  be  assignable  by  any  form  of  writing,  but 
subject  to  such  conditions  or  restrictions  with  respect  to 
the  right  of  transfer  as  may  be  contained  in  the  original 
contract":  Sec.  1. 

The  third  section  declares  that  '  Assignee'  shall  include 
any  person  now  being  or  hereafter  becoming  entitled  by 
any  first  or  subsequent  assignment,  or  any  derivative  or 
other  title,  to  a  chose  in  action,  and  possessing  at  the  time 
of  action  brought  the  beneficial  interest  therein,  and  the 
right  to  receive  and  give  an  effectual  discharge  for  the 
moneys,  or  the  charge,  lien,  encumbrance,  or  other  obliga- 
tion, thereby  secured." 
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The  sixth  section  declares  :  "  In  case  of  any  assignment  in 
writing  as  aforesaid,  and  notice  thereof  given  to  the  debtor 
or  other  person  liable  in  respect  of  a  chose  in  action  arising 
out  of  contract,  the  assignee  shall  have,  hold,  and  enjoy 
the  same,  free  from  any  claims,  defences,  or  equities  which 
might  arise  after  such  notice  as  agaifist  his  assignor." 

Before  the  passing  of  this  Act  debts  and  choses  in  action, 
arising  out  of  contract  were  not  assignable  at  law  so  as  to 
enable  the  assignee  to  sue  thereon  in  his  own  name.  See 
Fairlie  v.  Denton,  8  B.  &  C.  395  ;  EaJdns  v.  Gaivley,  33  U. 
C.  R.  178. 

The  equitable  rule  that  the  assignee  can  enforce  the 
original  contract  in  his  own  name,  was  probably  intended 
by  the  Legislature  to  be  noAV  the  rule  at  law,  and  there 
seems  little  use  in  maintaining  any  distinction  since  the 
passing  of  the  statute  36  Vic.  ch.  8,  the  Administration  of 
Justice  Act  of  1873.  Per  Richards,  C.  J.,  in  Blair  v. 
Ellis,  3i  U.  C.  R.  466,  468. 

The  Act  applies  to  assignments  made  before  as  well  as 
since  the  passing  of  the  Act :  Wallace  v.  Gilchrist,  24  C. 
P.  40.  The  assicfnment  must  be  in  writinor.  See  Ritter 
V.  Stevenson,  7  Cal.  388  :  must  be  so  effective  that  the 
assignee  may  sue  on  the  debt  or  chose  in  action  in  his  own 
name  :  sec.  1 :  may  be  of  part  of  a  debt  without  the  secu- 
rities therefor:  Wellington  v.  Chard,  22  CP.  518  :  may  be 
made  by  a  man  to  himself  and  another:  Blair  v.  Ellis, 
54  U.  C.  R.  466  :  and  may  be  so  expressed  that  the  assignee 
shall  not  have  the  right  to  sue  thereon  in  his  own  name  : 
HostroAi'ser  v.  Robinson,  23  C.  P.  350. 

The  Act  intends  that  the  assignment  shall  be  of  some- 
thing called  a  debt  or  chose  in  action,  which  the  party  "may 
have,  hold  and  enjoy."  The  assignment  must  be  such  as  to 
pass  "  the  beneficial  interest"  in  that  something.  And  the 
person  to  whom  it  is  passed  is  to  have  "  the  right  to  receive 
•and  give  an  effectual  discharge  for  the  moneys,  or  the 
charge,  lien,  encumbrance  or  other  obligation  thereby 
•secured."  Besides,  if  necessary,  he  shall  "  sue  thereon  "  in 
liis  own  name  ;  and,  in  the  event  of  suit,  is  to  have  such 
10 — VOL.  XXXIX  u.c.u. 
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relief  "  as  the  original  holder  or  assignor  of  such  chose  in 
action  would  be  entitled  to  sue  for  in  any  Court  in  this^ 
Province." 

All  these  provisions  indicate  that  the  thing  to  be  assigned, 
called  "a  debt"  or  "chose  in  action,"  must  be  something 
actual  or  potential,  something  real  and  beneficial.  See 
Robinson- Y.  Macdonnell,  5  M.  &  S.  228.  And  when  so  all 
collateral  securities  would,  at  all  events  in  equity,  pass  as 
incidental  thereto. 

The  sulpstantial  subject  matter  of  the  assignment  is  a 
debt  or  chose  in  action,  i.e.,  an  existing  debt  or  existing 
chose  in  action.  Every  debt  may  be  said  to  be  a  chose  in 
action,  but  there  may  be  choses  in  action  arising  out  of 
contract  other  than  debts.  It  is  necessary,  if  possible,  to 
get  a  clear  understanding  as  to  the  meaning  of  these  words 
"  debt "  and  "  choses  in  action  arising  out  of  contract." 
Debt  means  something  due.  But  what  is  the  meaning  of 
"  chose  in  action  arising  out  of  contract  ?"  Chose  in  action 
is  a  phrase  which  is  sometimes  used  to  signify  a  right  of 
bringing  an  action,  and  at  others  the  thing  itself  which 
forms  the  subject  matter  of  that  right,  or  with  regard  to 
which  the  right  is  exercised,  but  it  more  properly  includes 
the  idea  of  the  thing  itself,  and  of  the  right  of  action  as 
annexed  to  it.  See  Brown's  Law  Dictionary,  "  Chose." 
See  also  Ex  parte  BoUand,  Re  ulint,  L.  R.  17  Eq.  115. 
In  other  words,  a  chose  in  action  is  a  right  by  action  or  suit 
to  recover  something  from  somebody,  which  right  exists  in 
favour  of  some  other  body,  and  that  something,  for  the 
purposes  of  35  Vic.  ch.  12,  0.,is  restricted  to  a  debt  or  claim 
arising  out  of  contract. 

Let  us  apply  these  definitions  to  the  assignment  from  the- 
defendants  to  Fisher. 

On  the  face  of  it  it  describes  several  distinct  and  inde- 
pendent choses  in  action. 

1.  A  County  Court  judgment  debt  in  favour  of  Doivns 
against  Smith  et  at. 

2.  A  Queen's  Bench  judgment  debt  in  favour  of  Down» 
asainst  Rich  et  (d. 
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3.  A  Queen's  Bench  judgment  debt  in  favour  of  Doivns 
against  Rich  et  al. 

4.  A  covenant  in  favour  of  Fisher,  made  by  and  against 
the  defendants. 

The  demurrer  to  the  plea  admits  that  the  first  of  these 
was  discharged,  had  no  existence,  and  must  therefore  be 
treated  as  if  not  in  the  assignment.  Now,  if  there  was  no 
debt  assigned,  it  cannot  be.  said,  so  far  as  that  supposed  debt 
is  concerned,  that  there  was  a  chose  in  action  assigned. 
And  if  no  debt  or  chose  in  action  was  assigned,  there  can 
be  nothing  to  which,  as  regards  the  supposed  County 
Court  judgment,  the  covenant  can  be  said  to  bean  "inci- 
dent." 

The  assignee  cannot  of  course  sue  "thereon,"  i.  e.,  on  the 
County  Court  judgment,  in  the  face  of  his  admission  that 
it  was  paid  before  he  procured  the  assignment  of  it. 

The  purchaser  of  a  debt  or  chose  in  action  arising  out  of 
contract,  tal^es  it  subject  to  all  the  equities  between  the 
parties.  See  Cockell  w.  Taylor,  15  Beav.  103,  118;  DicJdn- 
son  V.  Burrell,  L.  R.  1  Eq.  337,  343. 

Hence,  if  a  man  should  assign  over  a  satisfied  bond  as  a 
security  for  a  just  debt,  the  assignee  could  not  sue  on  the 
bond  in  equity,  which  being  satisfied  before  could  receive 
no  new  force  from  the  assignment:  Turton  y.  Benson,  1 
P.  Wms.  496.  Where  an  equitable  interest  is  assigned,  the 
party  assigning  must  have  some  substantial  possession, 
some  capability  of  personal  enjoyment,  and  not  a'  mere 
naked  rio^ht  to  overset  a  leoral  instrument:  Prosser  v. 
Edmonds,  1  Y.  &  C.  481,  496.  But  where  nothing  is  as- 
signed, the  assignee  is  the  assignee  of  nothing :  Hill  v. 
Boyle,  L.  E.  4  Eq.  260. 

The  assignment  from  the  defendants  to  Fisher,  on  the' 
face  of  it,  contains  four  choses  in  action,  that  is  to  say,  three 
judgment  debts,  and  the  covenant  of  the  defendants.  The 
subsequent  assignments  contain,  on  the  face  of  them,  only 
three  choses  in  action,  that  is  to  say,  the  three  judgment 
debts.  But  as  to  these,  by  the  admission  of  the  plea,  there 
was  no  judgment  debt  assigned.    What  was  required  in 
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each  of  the  assignments  was  a  transfer  not  merely  of  the 
choses  in  action  called  judgment  debts,  but  a  transfer  of 
the  chose  in  action  consisting  of  the  defendants'  covenant. 
This  appears  only  in  the  transfer  from  the  defendants  to 
Fisher.  It  does  not  appear  in  any  of  the  subsequent 
assignments.  The  right  to  sue  "thereon,"  in  the  words  of 
the  statute,  is  not  therefore  in  the  plaintiff. 

The  right  to  sue  on  this  covenant  cannot,  it  seems  to  me, 
be  looked  upon  as  a  mere  incident  in  the  transfer  of  the 
judgments.  It  is  something  which  may  operate  when 
there  is  no  right  whatever  to  sue  on  the  judgments.  If 
an  incident,  it  would  in  such  a  case  be  an  incident  with- 
out a  principal.  It  is  really  itself  a  principal — a  chose  in 
action  arising  out  of  contract, — which  might  have  been 
assiofned  in  writins^  under  the  statute. 

The  question,  therefore,  if  the  defendants  are  not  estopped 
from  shewing  that  the  County  Court  judgment  was  satis- 
fied, becomes  narrowed  to  the  enquiry  whether  the  writing 
does  transfer  it.  The  writing  is  before  the  Court.  By  it 
McMahon  transfers  all  his  right,  title,  interest,  and  claim 
to  and  in  the  said  judgments — that  is  to  say,  he  transfers 
the  judgments,  and  all  his  right,  title,  interest,  and  claim 
to  and  in  them.  His  right,  title,  interest,  and  claim  in  a 
satisfied  judgment  amounts  to  nothing. 

But  I  incline  to  the  opinion  that,  defendants  having  by 
deed  assigned  the  judgment  to  Fisher  as  unpaid,  and  having 
in  and  by  the  deed  covenanted  that  they  had  not  received 
payment  either  in  part  or  in  whole  upon  the  same,  and  had 
not  made  any  release  or  discharge  of  the  same,  or  any  part 
thereof,  are  by  the  deed  concluded  from  now  averring, 
either  against  Fisher,  or  an  assignee  claiming  under  Fisher, 
that  at  that  time  the  judgment  was  satisfied  and  discharged, 
so  that  on  principles  of  esto^ipeh  as  against  the  defendants, 
there  would  be  somethiiig  asgigned  to  which  the  covenant 
might  probably  be  said  to  be  incident. 

If  there  be  a  technical  difficulty  in  the  way  of  the  plain- 
tift  suing  under  35  Vic.  ch.  12,  0.,  at  law  as  assignee  of 
■the  covenant,  when  in  truth  he  is  not  assignee  of  that  chose 
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in  action,  it  would  seem  that  he  has  a  good  right  in  equity 
to  compel  Fisher,  if  necessary,  to  allow  his  name  to  be 
used  at  law  for  the  purposes  of  the  suit.  See  Riddell  v. 
Ridclell,  7  Sim.  529,  533.  This  shews  that  the  plaintiff,  who 
has  the  beneficial  right,  has  a  good  equitable  if  not  a  good 
legal  right  to  enforce  the  covenant  against  defendants. 
And  the  demand  which,  under  the  circumstances  enures 
against  defendants,  may  be  .properly  described  as  "  a  money 
demand,"  or  "  purely  money  demand,"  within  the  mean- 
ing of  section  2  of  the  Administration  of  Justice  Act  of 
1873. 

I  confess  I  am  unable  at  present  clearly  to  draw  the  line 
apparently  intended  to  be  drawn  by  the  Act,  between 
"money  demands"  and  "purely  money  demands."  I  do 
not  yet  see  my  way  to  give  full  force  to  the  adjective 
"  purely."  Whenever  adjectives  of  any  kind  are  used  in 
Acts  of  Parliament,  or  writings  demanding  legal  precision, 
it  is  not  at  all  times  easy  to  make  a  proper  use  of  them. 
For  example,  negligence  "  is  a  term  well  known  to  the  law." 
But  "gross  negligence"  is  a  kind  of  negligence  that  never 
yet  has  been  precisely  defined.  One  of  the  best  definitions 
that  I  have  seen  of  it  is,  that  it  means  negligence  with 
the  addition  of  a  vituperative  epithet."  Per  Rolph  B.,  in 
'  Wilson  V.  Brett,  11  M.  &  W.  llS,  115. 

The  demand  of  the  plaintiff*  here  is  for  money,  and  for 
money  purely  and  simply.  For  this  money  the  plaintiff' 
either  has  the  right  to  sue  defendants  in  his  own  name,  or 
to  use  the  name  of  Fisher  for  that  purpose. 

It  appears  to  me,  that  his  claim  may  therefore  be  held  to 
be  "  a  purely  money  demand  "  under  the  36  Vic.  ch.  8,  sec. 
2,  and  one  which  this  Court  can  and  therefore  ought  itself 
to  deal  with.  The  decision  of  Mr.  Justice  Wilson  will 
be  affirmed  with  costs. 

Morrison,  J. — I  assent  to  the  judgment  in  favour  of  the 
plaintiff"  on  this  demurrer  with  much  hesitation ;  and  I  do 
so,  as  I  do  not  feel  strongly  enough  to  dissent. 

Judgment  for  plaintiff. 
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Elizabeth  Munroe,  by  McKay   Munroe,  her  Next 
Friend,  v.  James  G.  Abbott. 

Malicious  prosecution — Reasonable  and  pi'ohahle  cause — Pleading — 
Information —  Variance — Excessive  damafjes. 

The  declaration  for  malicious  prosecution  alleged  that  defendant  charged 
the  plaintiff  with  havino:  unlawfully  and  maliciously  set  on  fire  the 
defendant's  premises.  The  information,  ptoduced  at  the  trial,  was, 
that  defendant's  premises  were  set  on  fire,  that  he  had  reason  to 
believe  they  were  set  on  fire  by  the  plaintiff;  and  prayed  that  she 
might  be  held  to  answer  "the  said  charge."  A  verdict  having  been 
rendered  for  the  plaintiff  for  $1000  : 

Held  1,  on  the  facts  stated  below,  that  there  was  evidence  of  want  of 
reasonable  and  probable  cause. 

2.  That  the  declaration,  after  verdict,  though  not  sufiiciently  precise, 
might  be  held  to  import  a  crime. 

3.  That  there  was  a  variance  between  the  declaration  and  evidence,  the 
information  not  charging  any  crime  ;  and  Qwcere,  whether  if  amended 
to  suit  the  information  the  count  could  be  good. 

The  Court,  considering  the  damages  excessive,  allowed  the  insertion  of  a 
count  in  trespass  in  lieu  of  that  in  case,  if  the  plaintiff  would  consent 
to  reduce  th6  verdict  to  $300  ;  and  if  not,  granted  a  new  trial  on  pay- 
ment of  costs,  with  leave  to  the  plaintiff  10  amend. 

This  was  an  action  for  malicious  prosecution. 

The  declaration,  which  contained  only  one  count,  averred 
that  the  defendant  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  appeared  before  a  justice  of 
the  peace  in  and  for  the  county  of  Simcoe,  and  charged 
the  plaintift'  with  having. unlawfully  and  maliciously  set  on 
fire  the  defendant's  premises,  and  upon  such  charge  pro- 
cured the  said  justice  to  grant  his  warrant  for  apprehend- 
ing the  plaintiff,  and  bringing  her  before  the  said  justice 
to  be  dealt  with  according  to  law ;  that  under  and  by 
virtue  of  the  warrant  the  plaintiff  was  arrested  and 
imprisoned,  and  afterwards  brought  before  a  justice,  who 
dismissed  the  charge,  and  discharged  the  plaintiff  from 
custody — i^er  quod,  &c. 

Plea.    Not  guilty. 

The  cause  was  tried  at  the  last  Fall  Assizes  for  the 
county  of  York,  before  Morrison  J.,  and  a  jury,  when  a 
verdict  of  $1,000  was  rendered  for  the  plaintiff. 
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The  information,  which  was  sworn  by  defendant  on  the 
23rd  of  April,  1875,  at  Barrie,  in  the  county  of  Simcoe, 
charged  that  during  the  winter  of  1871  the  informant's 
premises  in  the  village  of  Bradford,  were  "set  on  lire:" 
that  he  had  reason  to  believe  that  the  said  premises  were 
set  on  fire  by  one  Elizabeth  Munroe,  then  a  servant  in  his 
employ;"  and  prayed  that  Elizabeth  Munroe  might  be  held 
to  answer  to  "  the  said  clwge." 

The  magistrate  was  called  as  a  witness  for  the  plaintiff. 
He  proved  the  information  and  the  issue  of  a  warrant 
for  the  arrest  of  the  plaintiff,  dated  23rd  of  April, 
1875,  and  that  on  the  following  day  the  plaintiff  appeared 
before  him  in  custody,  and  was,  at  the  request  of  the 
defendant  remanded  until  the  26th  of  April,  on  which  day 
some  evidence  was  adduced,  and  the  plaintiff  further 
remanded  until  the  29th  of  April,  on  which  day  the  evi- 
dence was  closed  and  the  charge  dismissed. 

The  plaintiff  was  called  as  a  witness  in  her  own  behalf. 
She  had  been  servant  in  the  em})loyment  of  the  defendant 
at  Bradford.  She  became  his  servant  in  the  summer  of 
1869,  and  remai^ied  in  his  service  for  about  a  year.  While 
she  was  in  his  service,  in  the  month  of  February,  a  fire 
occurred  at  his  house.  The  fire  was  in  the  parlour.  She 
at  the  time  was  washing  the  breakfast  dishes  in  the 
kitchen.  The  defeadant  and  his  wife  came  out  of  the 
parlour  just  before  the  fire  started.  The  defendant's  wife 
first  told  plaintiff  of  the  fire,  and  the  plaintiff  at 
once  at  her  request  went  to  have  the  town  fire  alarm  bell 
sounded.  The  supposition  at  the  time  was,  that  a  spark 
had  come  from  the  damper  of  a  stove  in  use  in  the  parlour, 
and  ignited  one  of  the  curtains  in  the  room.  There  was 
no  charge  of  any  kind  made  at  that  time  against  the  plain- 
tiff, and  she  continued  in  the  service  of  the  plaintiff' for 
six  or  seven  months  thereafter.  She  left  because  she 
obtained  an  advance  of  wages. 

The  plaintiff  heard  nothing  more  about  the  fire  till  the 
23rd  of  April,  1875,  the  day  on  which  the  information  was 
sworn.    On  that  day  she  was  on  a  train  of  the  Northern 
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Railway  going  north  to  Barrie,  where  she  w^as  then  at 
service.  The  defendant  was  on  the  same  train.  He  then 
told  a  passenger  he  was  going  to  have  the  plaintiff  arrested. 
When  the  train  stopped  at  Barrie  the  defendant  called  for 
a  constable  to  arrest  the  plaintiff.  A  constable  thereupon 
at  defendant's  instance  arrested  the  plaintiff.  She  was  on 
the  same  day  lodged  in  Barrie  gaol  and  detained  there 
under  remands  till  the  29th  of  April,  when,  as  already 
mentioned,  the  charge  was  dismissed,  and  she  discharged 
from  custody. 

As  soon  as  she  was  discharged  she  was  taken  in  custody 
on  another  charge  of  arson  at  the  instance  of  the  defendant,, 
who  telegraphed  the  prosecutor.  On  the  latter  charge  she 
was  imprisoned  two  months  awaiting  her  trial,  and  was 
acquitted  without  the  jury  leaving  the  box. 

Counsel  for  the  defence  at  the  close  of  the  plaintiff's 
case  submitted  that  there  was  a  variance  between  the 
declaration  and  the  information,  and  that  the  plaintiff 
should  be  nonsuited. 

The  learned  Judge  overruled  the  objection. 

It  was  next  objected  that  there  was  no  pjroof  of  w^ant  of 
reasonable  and  probable  cause. 

The  learned  Judge  also  overruled  this  objection. 

The  defendant  then  called  witnesses. 

The  first  witness  called  was  his  wife.  She  swore  she  was 
upstairs  at  the  time  of  the  fire  :  that  just  before  the  fire 
she  had  left  the  plaintiff  and  defendant  down  stairs,  and 
she  afterwards,  and  before  the  fire,  heard  her  husband  leave- 
that  she  observed  a  spark  come  up  through  the  stove 
brick  from  the  room  below,  i,  e.  between  the  stove  pipe  and 
the  brick :  that  she  at  once  went  down  stairs  and  opened 
the  parlour  door  :  that  the  curtains  of  one  of  the  windows, 
were  in  flames  :  that  this  was  the  window  nearest  the  stove : 
that  there  was  some  but  not  much  fire  in  the  stove  :  that 
she  and  two  young  ladies  who  were  on  a  visit  extinguished 
the  fire,  and  that  she  was  .wholly  unable  to  account  for 
it:  that  she  had  no  suspicion  of  the  plaintift*:  that  she 
found  her  in  the  kitchen  washing  the  dishes,  and  sent  her 
to  have  the  fire  alarm  bell  sounded. 
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The  defendant  was  also  examined  as  a  witness  on  his 
own  behalf.  He  swore  that  the  fire  in  the  stove  was 
burnt  down  :  that  the  front  damper  on  the  stove  was  shut  : 
that  he  himself  turned  down  the  damper  in  the  yjipe :  that 
he  then  left  the  parlour  leaving  the  parlour  door  open  :  that 
he  had  not  gone  more  than  ninety  paces  before  he  heard  the 
alarm  of  fire  :  that  he  at  once  returned  to  the  parlour  and 
found  the  door  closed,  and  the  fire  in,  the  curtains  :  that  at 
the  time  the  fire  started  the  plaintift*  was  the  nearest 
person  to  the  room  in  which  it  started :  that  he  did  not 
then  suspect  the  plaintiff",  and  that  the  only  way  he  could 
account  for  the  fire  was,  by  the  escape  of  a  spark  from  the 
damper :  that  afterwards  he  went  to  England :  that  while 
in  England  he  heard  of  other  fires  of  which  the  plaintiff 
was  suspected  :  that  he  did  not  see  the  plaintiff"  from  the 
time  he  returned  from  England  till  the  day  he  met  her  on 
the  Northern  Railway  train,  and  that  he  thereupon  lodged 
an  information  against  her,  and  had  her  arrested. 

The  other  occupants  of  the  house  at  the  time  of  the 
lire  were  also  examined  as  -witnesses  for  the  defence,  but 
none  of  them  at  the  time  had  any  suspicion  of  the  plaintiff" 
or  stated  any  new  facts. 

Counsel  for  the  defence  renewed  his  objections  at  the 
close  of  the  defence. 

They  were  overruled. 

The  learned  Judge  left  the  case  to  the  jury,  with  a  charge 
to  which  there  was  no  objection  made,  except  the  objections 
made  at  the  close  of  the  case. 

The  jury  found  a  verdict  for  the  plaintiff"  81,000 
damages. 

During  Michaelmas  term,  November  17,  18T5,  Mc- 
Michael,  Q.  C,  obtained  a  rule  calling  on  the  plaintiff"  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered ;  or  for  a  new  trial,  on  the  ground  that  the 
verdict  is  contrary  to  law  and  evidence,  and  for  misdirec- 
-  tion,  on  the  following  grounds: — that  the  learned  Judge 
should  have  ruled  there  was  reasonable  and  probable  cause  : 

11 — VOL.  XXXIX  U.C.R. 


82  queen's  bench,  EASTER  term,  39  VIC,  1876. 

that  the  evidence  did  not  support  the  declaration,  and 
there  v^^as  a  fatal  variance,  the  declaration  alleging  that 
the  defendant  swore  that  the  plaintiff  had  unlawfully 
and  maliciously  set  fire  to  defendant's  premises,  and  the 
information  and  warrant  did  not  charge  that  the  act  was 
malicious  or  unlawful ;  and  for  excessive  damages  ;  or  why 
the  judgment  should  not  be  arrested,  on  the  ground  that 
no  felonious  act  or  breach  of  the  law  was  alleged  as  having 
been  charged  by  the  defendant,  and  therefore  no  warrant 
should  have  issued. 

During  Hilary  term,  February  24,  1876,  George  Kerr 
shewed  cause.  An  action  for  malicious  prosecution  will 
lie,  although  the  indictment  preferred  by  the  defend- 
ant discloses  no  offence:  Jones  v.  Gwynn,  10  Mod.  214; 
Chambers  v.  Robinson,  2  Str.  691.  This  case  is  distinguish- 
able from  Stephens  v.  Stephens,  24  CP.  424.  If  necessary 
an  amendment  of  the  declaration  should  now  be  allowed  : 
May  V.  Footner,  5  E.  &  B.  505  ;  36  Vic.  ch.  8,  sec.  49,  50. 

McMichael,  Q.  C,  contra.  The  case  is  governed  by 
Stephens  v.  Stephens,  24  C.  P.  424,  and  according  to  that 
case  the  plaintiff  is  without  remedy.  He  referred  to 
Ghivers  v.  Savage,  5  E.  &.  B.  697  ;  Smith  v.  Evans,  13  C. 
P.  60 ;  and  Hunt  v.  McArthur,  24  U.  C.  R.  254. 

May  15,  1876,  Harrison,  C.  J. — The  first  question  which 
arises  on  the  rule  is,  whether  the  learned  Judge  who  tried 
the  cause  should  have  ruled  that  there  was  reasonable  and 
probable  cause. 

Beasonable  and  probable  cause  is  the  existence  of  such 
facts  and  circumstances  as  would  excite  in  the  mind  of  a 
reasonable  man  a  belief  of  guilt.  See  Paterson  v.  Scott, 
recently  before  me  (a).  Good  faith  merely  in  making  a 
criminal  charge  is  not  sufficient.  Mere  suspicion  cannot  in 
any  case  amount  to  reasonable  and  probable  cause.  There 
must  be  a  reasonable  ground  of  suspicion  supported 
by  circumstances   sufficiently   strong  in  themselves  to 


(a)  Kepoited  38  U.  C.  R.  639. 
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warrant  the  belief  that  the  party  is  guilty  of  the  crime 
of  which  he  is  accused :  Douglas  v.  Corhett,  6  E.  &  B.  511. 
See  also  Dau'son  y.  Van  Sanclau,  11  W.  K  516;  Stone 
V.  Stevens,  12  Conn.  219;  Bacon  v.  Toiune,  4  Gush.  217; 
Hull  V.  Suydam,  6  Barb.  83  ;  Ash  v.  Marloiu,  20  Ohio  119; 
Jacks  V.  Stimpson,  13  111.  701. 

A  belief  that  a  given  state  of  facts  would  constitute  a  • 
crime  when  they  do  not,  is  not  sufficient  to  create  reason- 
able and  probable  cause  :  Foshay  v.  Ferguson,  2  Denio  617  ; 
Hall  V.  Hawkins,  5  Hump.  357  ;  Merriam  v.  Mitchell,  13 
Maine,  439  ;  Faris  v.  Starke,  3  B.  Mon.  4. 

In  this  case,  although  defendant  when  he  laid  the  infor-  ^ 
mation  may  have   honestly  suspected  the  guilt  of  the 
plaintiff,  I  cannot  hold  on  the  evidence  that  there  was  any 
reasonable  grouncl  for  the  suspicion. 

The  evidence  is  more  consistent  with  an  accidental  fire 
than  with  a  felonious  fire.  The  defendant  at  the  time  of  the 
fire  was  himself  of  that  opinion.  He  had  not  then  any  sus- 
picion whatever  that  there  had  been  a  felonious  fire.  He 
certainly  had  no  suspicion  whatever  of  the  plaintiff  in  con- 
nection with  the  fire.  The  facts  which  afterwards  are 
supposed  to  have  come  to  his  knowledge,  but  which  are 
notvery  clearly  proved,  were  not  under  the  circumstances 
sufiicient  to  warrant  a  change  of  opinion  as  regards  the 
plaintiff. 

The  learned  Judge  therefore  was  right  in  ruling  that 
there  was  a  want  of  reasonable  and  probable  cause. 

The  second  question  which  arises  is,  whether  the  judg- 
ment to  be  entered  on  the  verdict  should  be  arrested,  on  the 
ground  that  no  felonious  act  or  breach  of  the  law  is  alleged 
as  having  been  charged  by  the  defendant. 

The  declaration  avers  that  defendant  falsely  and  ma- 
liciously, and  without  reasonable  and  probable  cause, 
charged  the  plaintiff  "with  having  unlawfully  and  ma- 
liciously set  fire  to  defendant's  premises." 

Unlawfully  and  maliciously  to  set  fire  to  any  dwelling 
house,  any  person  being  therein,  is  a  felony  :  32-33  Vic 
ch.  22  sec.  2,  D., 
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Unlawfully  or  maliciously  to  set  fire  to  any  house^ 
whether  the  same  is  at  the  time  in  the  possession  of  the 
offender  or  of  any  other  person,  with  intent  thereby  to  injure 
or  defraud  any  person,  is  a  felony  :  2h.  sec.  8. 

Unlawfully  and  maliciously  to  set  fire  to  any  building 
other  than  such  as  in  the  Act  before  mentioned  is  a  felony: 
Ih.  sec.  7. 

The  charge  is  not  stated  with  as  much  precision  as  it 
might  and  ought  to  have  been,  but  I  think  the  declaration 
after  verdict  may  be  reasonably  held  as  importing  crime. 

The  third  question  is,  v/hether  there  is  a  variance  between 
the  declaration  and  the  evidence. 

The  only  statement  in  the  information  is,  that  "  the  said 
premises  were  set  on  fire  by  one  Elizabeth  Munroe,"  with- 
out averring  that  she  set  fire  "unlawfully  and  maliciously." 

In  a  declaration  for  a  malicious  prosecution  it  is  not 
necessary  to  state  that  there  was  an  information,  but 
w^here  the  declaration  avers  an  information  the  information 
must  be  proved  as  alleged  :  Gregory/  v.  Derby,  8  C.  &  P.  749. 

And  per  Patteson,  J.,  p.  750,  "  If  the  party  was  never 
apprehended,  no  action  at  all  would  lie.  The  information 
here  is  material,  to  shew  that  the  defendant  set  the  magis- 
trate in  motion.  It  was  not  necessary  to  have  stated  in 
the  declaration  that  there  was  an  information.  It  would 
have  been  enough  to  have  stated,  that  the  party  procured 
the  warrant  to  be  issued.  But  here  the  information  is 
stated  as  the  mode  in  which  the  defendant  set  the  magis- 
trate in  motion,  and  of  that  information  there  is  no  legal 
evidence.    The  plaintiff  must  therefore  be  nonsuited." 

The  decision  in  this  case  was  approved  and  followed  in 
1^0  arse  v.  Foster,  21  U.  C.  R.  47. 

In  Leigh  v.  Webb,  3  Esp.  165, where  the  declaration  charged 
a  felony,  and  the  information  on  production  charged  no 
felony,  the  plaintiff  was  nonsuited  for  the  variance. 

In  Tempest  v.  Chambers,  1  Stark.  67,  a  similar  variance 
produced  a  similar  result. 

In  Sviith  Y.  Evans,  13  C.  P.  60  where  the  declaration 
charged  a  felony,  and  the  information  only  alleged  that  the 
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plaintiff  "did  abstract  *  *  *  a  valuable  security  for 
money,"  Chief  J ustice  Richards,  at  Nisi  Prius,  ruled  there 
was  a  fatal  variance.  See  further  Davis  v.  Noake,  6  M.  & 
S.  29. 

Following  these  cases,  we  must  hold  that  the  second 
objection,  in  the  absence,  of  amendment  of  the  declaration, 
is  fatal  to  the  plaintiff's  right  to  recover. 

It  is  a  question  whether  if  the  count  be  so  amended  as 
to  suit  the  information,  it 'will  be  a  good  count. 

In  Chamberlain  v.  Prescot,  (M.  T.  1659,)  reported  in  the 
margin  of  the  2nd  ed.  of  Sir  T.  Raymond's  Reports  135,  for 
maliciously  indicting  the  plaintiff  under  8  Eliz.  ch.  2,  for 
procuring  defendant  to  be  arrested  in  another  man's  name, 
who  disowned  the  suit,  there  was  a  verdict  for  the  plain- 
tiff, and  a  motion  in  arrest  of  judgment  on  the  ground 
that  the  action  would  not  lie  where  the  charge  was  only  a 
trespass  in  its  nature,  but  notwithstanding  the  plaintiff 
had  j  udgment,  but  this  decision  was  afterwards  reversed. 

In  Lotv  V.  Beardmore,  Sir  T.  Raym.  135,  Twisden,  J., 
said  :  "  In  Chamber  Iain  and  Prescofs  case,  it  was  resolved 
in  this  Court,  that  the  action  lies  for  such  indictment;  but 
the  judgment  was  after  reversed  in  the  Exchequer  Cham- 
ber ;  but  it  seemed  a  hard  case  if  the  action  should  not 
lie." 

In  Saird  v.  Roberts,  1  Salk.  14,  it  was  assumed  that  in 
order  to  sustain  an  action  for  malicious  prosecution,  the 
charoje  should  be  of  a  criminal  offence. 

In  Jones  v.  Gwynn,  10  Mod.  214,  217,  Parker,  C.  J.,  in 
referring  to  the  preceding  cases  said :  "  I  own  my  opinion 
to  have  been,  at  first,  that  where  the  indictment  was  neither 
scandalous,  nor  sufficient,  this  action  would  not  lie,  but  upon 
further  consideration  I  have  changed  my  mind,  for  the 
imprisonment,  the  vexation,  and  the  expense,  are  the  same 
upon  a  groundless  and  insufficient  indictment,  as  upon  a 
good  one,"  &c. 

In  Chambers  v.  Robinson,  2  Stra.  691,  according  to  the 
reporter,  p.  692,  "  the  Court  made  no  difficulty  of  agreeing 
with  the  case  of  Jones  v.    Gwynn,  and  the  defendant's 
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counsel  did  not  seem  to  think  the  reason  and  authority  of 
the  case  was  to  be  shaken." 

In  Wicks  V.  Fentham  et  al.  4  T.R.  247,  248,  the  Cgurt  were 
according  to  the  report  "of  opinion  that  they  were  bound 
hy  Ghamhers  v.  Robinson  and  Jones  v.  Giuynn" 

See  further  Pippet  v.  Hearn,  1  D.  &  R.  266. 

In  MuUin  v.  Elmore,  4  C.  &  P.  452,  where  the  charge 
stated  in  the  declaration  was  felon}^,  and  the  objection 
was  a  variance  between  the  declaration  and  the  infor- 
mation, Tindal,  C.  J.,  said,  "  upon  looking  at  the  charge 
which  is  made  in  the  information,  it  appears  it  is  only  one 
of  trespass  and  not  of  felon}^,  therefore  the  first  count  is  not 
proved.  It  has  been  said  that  the  party  would  be  without 
redress  if  the  declaration  could  not  be  supported  in  that 
form.  But  if  the  first  count  had  been  framed  simply  that 
the  defendant  maliciously  caused  the  plaintiff"  to  be  arrested, 
the  amount  of  damages  probably  would  have  been  the 
same,"  &c.    The  verdict  was  £150  for  the  plaintiff". 

In  Hunt  V.  McArthur,  24  U.  C.  K.  254,  and  in  Stephens 
V.  Stephens,  24  C.  P.  424,  where  none  of  the  preceding  cases 
were  cited,  the  Courts  of  Queen's  Bench  and  Common 
Pleas  in  this  Province  apparently  arrived  at  a  conclusion 
to  some  extent  at  variance  with  them. 

I  was,  when  at  the  bar,  counsel  in  Stephens  v.  Stephens  for 
the  defendant.  It  is  due  to  myself  to  state  that  at  the  time 
of  the  argument  I  was  not  aware  of  the  foregoing  cases. 
Had  I  been  aware  of  them  I  would  most  certainly  have 
cited  them  to  the  Court,  although  opposed  to  my  then  con- 
tention. 

A  count  in  trespass  is  now  generally  added  to  the  count 
in  case  in  causes  like  the  present.  See  Smith  v.  Evans,  IS 
C.  P.  60. 

If  in  this  declaration  there  had  been  a  second  count  in 
trespass,  we  might,  in  the  present  state  of  the  authorities- 
bearing  on  the  case,  have  felt  inclined  to  allow  the  first 
count  to  be  struck  out  of  the  declaratioi;i  and  a  verdict  for 
a  reduced  amount  to  rest  on  the  count  in  trespass. 

The  damages  are,  in  the  opinion  of  the  learned  Judge,. 
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who  tried  the  case,  very  excessive.  In  that  opinion  we 
concur. 

If  the  plaintiff  will  consent  within  one  calendar  month 
to  the  verdict  being  reduced  to  $800,  the  declaration  may 
be  amended  by  the  insertion  of  a  count  in  trespass  in  lieu 
of  the  count  in  case,  and  the  rule  nisi  be  discharged  without 
costs. 

But  if  the  plaintiff  refuse  to  consent  to  the  reduction  of 
the  verdict  as  proposed  the  rule  nisi  will  be  absolute  for  a 
new  trial  on  payment  of  costs,  with  liberty  to  the  plain- 
tiff to  amend  her  declaration  as  she  may  be  advised. 

The  case  is  one  proper  for  compromise.  We  delayed  our 
decision  in  the  interest  of  both  parties  in  the  hope  that 
it  would  be  compromised.  In  this  we  have  so  far  been 
disappointed.  But  we  now  again  hope  that  the  parties  will, 
after  the  intimation  of  opinion  which  we  have  expressed, 
see  their  way  to  an  amicable  adjustment  of  the  matters  in 
controversy  (a). 

Morrison,  J.,  and  Wilsox,  J.,  concurred. 

Rule  accordingly. 


(a)  The  parties  ultimately  compromised  on  the  terms  suggested  by  the 
Court,  that  is  to  say.  by  the  insertion  of  a  count  in  trespass  in  lieu  of  the 
count  in  case,  and  reducing  the  verdict  to  $300. 
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In  THE  MATTER  OF  ThOMAS  HoLDEN  AND  THE  CORPORATION 

OF  THE  Town  of  Belleville. 

By-law — Statement  of  debt — Statute  confirming  by-law — Costs. 

A  rule  nisi  having  been  obtained  to  quash  a  by-law,  the  Legislature  by  a 
statute  declared  the  by-law  valid,  and  the  rule  was  afterwards  argued 
on  the  various  objections  taken,  in  order  to  decide  who  should  pay  the 
costs  of  the  application.  The  municipality  were  ordered  to  pay  them, 
on  the  ground  that  the  debt  of  the  town  was  not  truly  stated  in  the  by- 
law. 

Per  Wilson,  J. — In  future  in  such  cases  the  rule  should  not  be  argued; 
and  it  would  be  well  to  direct  in  the  statute  that  the  petitioners  to  con- 
firm the  by-law  should  pay  all  proper  costs  incurred  in  any  application 
to  quash  it. 

Osier,  in  Easter  term,  1875,  obtained  a  rule  calling  on 
the  town  of  Belleville  to  shew  cause  why  by-law  No.  333 
of  the  said  town  should  not  be  quashed  for  illegality,  on 
the  following  grounds  :— 

1.  That  the  joining  of  two  separate  bonuses  to  two  dif- 
ferent and  independent  objects  is  illegal. 

2.  That  the  rate  of  4f  mills  on  the  dollar  of  the  amount 
of  the  last  revised  assessment  roll,  namely,  $2,888,378,  is 
not  sufficient  to  produce  annually  the  amount  required  for 
sinking  fund  and  interest  in  each  year,  viz.,  $13,750. 

3.  That  the  by-law  does  not  truly  recite  the  existing 
debt  of  the  town,  nor  does  it  truly  shew  the  principal  and 
interest  separately,  nor  how  such  principal  and  interest 
were  in  arrear. 

4.  That  the  corporation  had  no  power,  for  the  reasons 
hereinafter  expressed,  to  grant  bonuses  to  the  objects  men- 
tioned in  the  by-law,  or  to  one  or  either  of  them ;  and  on 
grounds  disclosed  on  the  face  of  the  by-law,  and  in  affida- 
vits and  papers  filed. 

Or  why  the  by-law,  or  so  much  thereof  as  assumes  to 
grant  a  bonus  of  $50,000  to  the  Belleville  and  North 
Hastings  Railway  Company,  should  not  be  quashed  for 
illegality,  on  the  grounds : 

1.  That  so  much  of  the  statute  of  Ontario,  37  Vic.  ch. 
38,  as  enables  a  municipal  corporation  interested  in  securing 
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the  construction  of  a  railway  within  or  beyond  the  limits 
of  the  municipality,  is  unconstitutional. 

2.  That  it  is  not  shewn  in  and  by  the  by-law  that  the 
<jorporation  of  the  town  of  Belleville  was,  at  the  time  of 
the  passing  of  the  by-law,  interested  in  securing  the  con- 
struction of  the  said  railway,  or  that  the  line  of  the  railway 
would  pass  through  or  near  any  part  of  the  town  of  Belleville. 

3.  That  the  said  corporation  was  not  in  fact  interested 
as  last  mentioned,  and  the  line  of  railway  is  not  in  fact 
intended  to  pass  through  or  near  any  part  of  the  said 
town ;  and  on  grounds  disclosed  on  the  face  of  the  by-law, 
and  in  affidavits  and  papers  filed. 

Or  why  the  by-law,  or  so  much  thereof  as  assumes  to 
gi-ant  a  bonus  of  $75,000  to  Messrs.  Pardee  and  Lloyd, 
should  not  be  quashed  for  illegality,  on  the  grounds: 

1.  That  so  much  of  the  statute  of  Ontario,  86  Vic.  ch. 
48,  sec.  372,  sub-sec.  5,  as  enables  a  municipal  corporation  to 
grant  aid  by  way  of  bonus  for  the  founding  of  manufactories 
Avithin  the  limits  of  the  municipality,  is  unconstitutional. 

2.  That  the  power  is  to  pass  a  general  by-law  relating 
to  some  particular  branches  of  industry,  and  does  not 
authorize  the  granting  of  sums  of  money  to  particular  per- 
sons by  name,  or  particular  branches  of  industry. 

3.  That  the  building  of  an  anthracite  or  bituminous 
•coal  smelting  furnace,  for  the  smelting  of  iron  ore,  is  not  a 
branch  of  industry  within  the  meaning  of  the  said  enact- 
ment ;  and  on  grounds  disclosed  on  the  face  of  the  by-law, 
and  on  affidavits  and  papers  filed. 

This  by-law.  No.  333, of  the  town  of  Belleville,  authorized 
the  granting  of  a  bonus  of  S50,000  to  aid  the  construction 
of  the  Belleville  and  North  Hastings  R.  W.  Co.,  and  a  further 
bonus  of  $75,000  to  Ario  Pardee,  of  Pennsylvania,  and 
Henry  C.  Lloyd,  of  Montreal,  to  aid  and  assist  them  in 
building  smelting  works  in  Belleville  ;  and  it  also  provided 
for  raising  the  sums  by  loan. 

In  this  term.  May  23, 1876.  M.  C.  Cameron,  Q.  C,  shewed 
•cause.    The  figures  shew  the  proceeds  of  the  special  rate 
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would  fall  short  only  about  S30  a  year  of  a  sum  sufficient 
to  pay  the  yearly  interest,  and  to  provide  the  required 
amount  for  the  sinking  fund  to  meet  the  liquidation  of  the 
whole  amount  to  be  raised  by  the  by-law ;  and  the  Court 
will  not  interfere  in  such  a  case.  The  debenture  debt  of 
the  town  is  $281,000.  The  town  owed  the  Merchants'  Bank 
on  an  overdrawn  account  about  $67,000,  and  it  deposited 
with  the  bank  in  security  for  that  debt  certain  debentures 
which  the  town,  had  granted  for  certain  purposes,  but  which 
still  remained  in  the  possession  of  the  town,  as  they  were  not 
properly  claimable  as  yet  for  the  objects  for  which  they  had 
been  granted ;  so  that  the  debt  in  the  bank  was  in  effect 
covered  by  the  debentures 'it  so  held,  and  these  debentures- 
were  contained  in  the  sum  of  $281,000  of  the  said  debenture 
debt  of  the  town.  The  by-law  provides  for  two  objects — 
one  to  raise  $50,000  for  the  railway  aid,  the  other  to  raise  ' 
$75,000  for  the  aid  of  the  smelting  works.  Such  a  work 
is  a  manufacture  within  the  meaning  of  the  Municipal 
Act,  sec.  248.  A  by-law  is  valid,  although  it  is  in  aid 
of  two  objects,  and  although  both  these  objects  have  to  be 
voted  upon  by  the  ratepayers  at  the  same  time :  Har- 
rison's Mun.  Man.,  3rd  ed.,  198  and  notes  ;  Secord  and  the 
Corporation  of  the  County  of  Lincoln,  24  U.  C.  142. 

Osier  supported  the  rule.  It  is  not  allowable  to  pro- 
vide for  two  different  objects  in  the  one  by-law.  It  is  not 
a  fair  way  of  submitting  the  purposes  to  the  people,  one  of 
which  purposes  may  be  approved  and  the  other  disapproved 
of  The  fact  that  the  special  rate  will  fall  short  by  only  a 
small  sum  of  the  required  amount  will  still  afiect  the  by-law 
as  much  'as  if  the  deficiency  were  a  greater  sum.  The  fact 
now  appears  that  the  by-law  did  not  truly  recite  the  debts 
of  the  town  when  it  represented  the  amount  as  $281,000, 
for,  in  addition  to  that,  there  was  a  debt  of  $67,000  then 
owing  to  the  bank.  That  it  was  secured  by  unused  de^ 
bentures  of  the  town  would  not  make  the  debt  itself  any 
less  than  it  really  was.  The  debentures,  although  not 
delivered  over  for  the  purposes  they  were  granted  for,  were 
still  liable  only  for  such  purposes,  and  until  they  were  quite 
got  rid  of,  they  were  liable  to  be  demanded  by  the  persons- 
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for  whose  benefit  tliey  were  made.  Among  the  debentures 
so  deposited  with  the  bank,  were  debentures  to  the  amount 
of  $25,000  for  the  Grand  Trunk,  which  that  company  could 
require  to  be  given  over  at  any  time  on  performance  of  the 
condition  subject  to  which  they  were  granted,  and  the  time 
for  performance  of  that  condition  had  not  expired.  The 
by-law,  although  made  valid  by  the  39  Vic.  ch.  50,  0,,  is 
nevertheless  to  be  treated,  so  far  as  the  costs  of  the  applica- 
tion are  concerned,  as  if  the  by-law  had  not  been  confirmed. 

June  29,  1876.  Wilson,  J. — This  case  was  argued 
before  my  brother  Morrison  and  myself  A  little  before  the 
close  of  the  argument  we  learned  that  it  was  quite 
unnecessary  we  should  concern  ourselves  too  much  about 
the  fate  of  this  by-law,  and  about  the  interests  of  the 
railway  company,  or  the  smelting  company,  or  even  of 
the  ratepayers  of  the  town  of  Belleville,  because  all  that 
work  had  considerately,  since  the  issuing  of  the  rule,  been 
taken  ofi"  our  shoulders  by  the  Legislature — the  appellate 
Court  for  the  rectification  and  registration  of  municipal 
by-laws. 

But  it  appears  that  although  we  can  do  neither  good  nor 
harm  to  any  of  these  great  interests  b}^  any  thing  we  may 
do,  w^e  are  nevertheless  gravely  to  hear  and  gravely  to 
decide  upon  every  one  of  the  many  branches  of  this  rule, 
for  the  purpose  of  making  the  gratifying  disclosure  whether 
we  would  or  would  not  have  quashed  the  by-law  if  it  had 
not  been  confirmed,  and  in  what  manner  we  would,  in  such 
a  case,  have  dealt  with  that  most  delicate  subject —costs. , 

The  Legislature  apparently  considered  the  by-law  to 
require  confirmation.  How  easy  it  would  have  been,  while 
the  bill  was  in  hand,  to  have  added  a  clause  to  it,  disposing 
of  the  costs  at  the  same  time. 

There  is  not  a  paper  or  document  of  any  kind  made  after 
the  month  of  August  last.  The  by-law  was  confirmed  on  the 
10th  February,  1876,  by  39  Vic.  ch.  50,  O.  The  parties,  by 
their  counsel,  appeared  before  us  in  May  afterwards  to  argue^ 
in  effect,  which  of  them  should  pay  a  not  very  large  sum,  for 
the  expense  of  drawing  a  copy  of  the  by-law  in  dispute,  and 
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some  few  affidavits  for  and  against  it ;  and  by  that  argu- 
ment to  add  somewhat  to  the  costs  which  they  desired  to 
have  settled.  The  amount  itself  is  not  large,  and  we  think 
it  is  a  waste  of  time  that  we  should  be  called  upon  to  hear 
and  determine  the  whole  merits  of  the  original  application, 
which  judgment  will  have  no  other  value  when  given  than 
to  stand  as  a  perpetual  record,  that  a  few  dollars  of  costs 
were  ordered  to  change  hands,  or  that  it  was  solemnly 
declared  that  there  should  be  no  costs  to  either  party. 

As  I  did  hear  the  argument  in  this  case  before,  I  was 
aware  of  the  virtual  disposal  of  the  rule,  I  will  not  decline, 
because  I  can  do  so  now  without  the  waste  of  much  time 
over  it,  to  say  how  I  think  the  costs  in  the  case  should  be 
awarded.  ' 

I  think  the  town  of  Belleville  should  pay  them,  because 
the  debt  was  not  truly  set  forth.  I  make  enquiry  into  no 
other  part  of  the  rule.  That  is  sufficient  to  dispose  of  it. 
It  is  very  probable  it  might  not  have  been  held  sufficient, 
because  it  did  not  distinctly  specify  separately  the  princi- 
pal and  interest  of  the  debt. 

I  speak  for  myself  when  I  say,  that  in  every  subsequent 
case  in  which  the  bj^-law  has  been  confirmed  by  the 
Legislature,  I  shall  oppose  the  hearing  of  any  rule  affecting 
it  any  way  for  the  mere  purpose  of  determining  the  subject 
of  costs. 

It  would  be  better  for  th  ^  Legislature,  when  they  adju- 
dicate upon  the  principal  subject — the  by-law  itself — to 
direct  as  a  consequence,  upon  the  assumption  that  the 
by-law  which  does  require  to  be  confirmed  is  invalid, 
that  the  petitioners  for  confirmation  shall  pay  all  proper 
costs  which  have  been  incurred  in  any  application  to  the 
Courts  to  quash  it. 

It  is  surely  much  better  to  deal  with  the  costs  in  that 
manner,  than  to  remit  the  parties  to  the  Court  to  go  through 
the  farce  of  an  argument,  whether  a  by-law  purposely  made 
unassailable  is  valid  or  not,  when  the  judgment  required 
must  be  formally  given  upon  the  merits,  but  is  all  the  while 
given  upon  a  totally  different  ground,  and  for  a  wholly 
•different  purpose. 
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Considering  the  sum  in  dispute,  the  expensive  process 
resorted  to  to  bring  about  the  result,  the  useless  labour 
thrown  upon  the  Court,  and  the  waste  of  public  time,  I 
think  I  may  say  the  play  is  not  worth  the  candle. 

Rule,  that  the  town  of  Belleville  pay  the  costs  of  this 
application,  and  that  the  residue  of  the  rule  be  discharged. 

Rule  accordingly. 


In  the  MATTER  OF  THE  HAMILTON  AND  NORTH- WESTERN 

R.  W.  Co.  AND  THE  Municipal  Council  of  the 
Corporation  of  the  County  of  Halton,  John 
Waldie,  Warden  of  the  said  County,  and  Finlay 
McCallum,  Treasurer  of  the  said  County. 

R.  W.  Co. — Bonus — Mandamus  to  deliver  debentures. 

A  railway  charter  provided  that  on  receiving  certain  petitions  the  cor- 
poration of  the  county,  &c.,  should  submit  to  the  electors  a  by-law  to 
aid  the  company  by  a  bonus,  and  should  deliver  to  trustees  the  deben- 
tures for  any  such  bonus  when  granted. 

The  company,  as  an  inducement  to  the  passing  of  snch  a  by-law,  gave  a 
bond  conditioned  to  bnild  their  road  within  a  certain  time,  and  to  re- 
pay the  bonus  to  the  county  in  the  event  of  their  ceasing  within  twenty- 
one  years  to  be  an  independent  company.  Under  the  facts  of  this  case, 
set  out  below,  the  Court  refused  a  mandamus  to  compel  the  corporation 
to  hand  over  the  debentures  to  the  trustees  appointed  to  receive  them, 
there  being  ground  for  apprehension,  owing  to  the  delay,  that  the  bond 
could  not  be  performed.;  but  the  rule  was  discharged  without  costs, 
e.nd  without  prejudice  to  a  further  application. 

Remarks  as  to  the  remedy  by  mandamus,  and  the  effect  of  there  being 
another  remedy  available  in  equity,  though  not  at  law.  Semble,  that 
it  is  the  inadequacy,  and  not  the  mere  absence  of  all  other  legal 
remedies,  coupled  with  the  danger  of  a  failure  of  justice  without  it, 
which  must  usually  determine  the  propriety  of  granting  or  refusing  the 
writ. 

Remarks  as  the  proper  functions  of  a  legislative  body,  and  the  division  of 
legislative  power  under  the  B.  N.  A.  Act. 

April  25,  1876.  Osier,  in  the  vacation  after  Hilary 
term  last,  obtained  from  Hagarty,  C.  J.,  C.  P,  sitting  alone, 
a  rule  upon  reading  the  copy  of  a  by-law  of  the  county 
of  Halton,  intituled  "  A  by-law  to  aid  and  assist  the  Ham- 
ilton and  North- Western  Railway  Company,  by  a  grant  of 
$65,000,  by  way  of  bonus,  and  to  issue  debentures  there- 
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for,"  and  the  affidavits  and  papers  filed,  returnable  before 
the  full  Court,  calling  upon  the  county,  the  warden,  and  the 
treasurer  to  shew  cause  why  they  should  not  forthwith 
make,  sign,  seal,  execute,  and  deliver  to  James  Miller 
Williams,  William  Eli  San  ford,  and  H.  M.  Switzer,  trustees 
in  that  behalf,  duly  appointed  to  receive  the  said  deben- 
tures under  and  in  pursuance  of  the  statute  incorporating 
the  said  Hamilton  and  North-Western  R.  W.  Co.,  the 
debentures  authorized  and  required  by  the  said  by-law  to 
be  issued  to  the  said  amount,  or  why  such  other  order 
should  not  be  made  for  the  relief  of  the  railway  company 
in  the  premises,  and  as  to  costs,  as  to  the  Court  might  seem 
proper. 

The  by-law,  which  was  passed  on  28th  April,  1874,  and 
was  for  a  rate  on  certain  portions  of  the  county  in  the  by-law 
described,  recited  the  Acts  incorporating  the  Hamilton  and 
North-Western  R.  W.  Co. ;  and  that  fifty  persons  and 
upward  who  were  rated  on  the  last  assessment  roll  as  free- 
holders, and  who  were  ratepayers  qualified  to  vote  under 
the  Municipal  Act  in  portions  of  the  county  described,  had, 
in  accordance  with  the  provisions  of  the  said  Acts,  petitioned 
the  council  to  pass  a  by-law  granting  a  bonus  of  $65,000 
to  the  company. 

The  by-law  contained  the  requisite  recitals  as  to  the 
whole  amount  of  the  ratable  property  of  the  county,  and 
the  existing  debt  of  the  county  and  portions  of  the 
county  proposed  to  be  affected. 

It  enacted : — 

1.  That  it  should  be  lawful  for  the  portion  of  the  county 
described  to  aid  and  assist  the  railway  compan}^  by  giving 
thereto  S65,000  by  way  of  bonus. 

2.  That  the  warden  or  other  head  of  the  council  should 
cause  the  necessary  debentures  to  be  issued,  in  sums  of  not 
less  than  $100  each. 

3.  That  the  debentures  should  be  made  payable  at  the 
Bank  of  Hamilton,  in  the  City  of  Hamilton,  and  have 
attached  thereto  coupons  for  the  payment  of  interest  at  the 
rate  and  in  the  manner  particularly  set  forth  in  the  by-law, 
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wMch  provided  for  the  payments  on  1st  May  in  each  year, 
from  1st  May,  1875,  to  1st  May,  1894,  inclusive. 

4.  That  the  debentures  should  bear,  interest  at  six  per 
cent,  per  annum  from  the  date  thereof,  payable  half  yearly, 
on  1st  May  and  1st  November  in  each  year,  at  the  Bank 
of  Hamilton.  ' 

Then  followed  a  provision  for  the  creation  of  a  sinking 
fund. 

The  by-law  concluded  as  follows  : — 

Provided  always,  and  it  is  hereby  declared,  that  this  by- 
law is  passed  subject  to  the  following  stipulations  and 
conditions,  viz.: 

That  the  said  debentures  shall  be  deposited  with  trustees 
in  the  time  and  manner  provided  by  the  charter  of  the 
company,  and  on  the  terms  and  conditions  that  the  trustees 
shall  not  be  at  liberty  to  pay  over  the  proceeds  of  the  de- 
bentures except  for  work  done  or  material  delivered  within 
the  county,  and  then  only  pro  rata  on  the  certificate  of 
the  engineer  as  provided  in  the  Act  of  incorporation. 

The  by-law  was  submitted  to  the  ratepayers,  was 
approved,  and  took  effect  on  2nd  May,  1874. 

On  12th  August,  1873,  by  resolution,  the  board  of 
directors  of  the  railway  company  named  and  appointed 
James  Miller  Williams,  of  the  city  of  Hamilton,  trustee  to 
receive  the  municipal  debentures  which  had  been  granted 
or  which  might  be  granted  by  any  municipality  by  way  of 
honus  to  the  railway  company. 

H.  M.  Switzer  was  afterwards  appointed  trustee  on 
behalf  of  the  county  and  his  appointment  communicated 
to  the  railway  company  on  12th  June,  1874. 

Edward  Gurney,  of  the  city  of  Hamilton,  was  appointed 
by  the  Lieutenant-Governor  in  Council  the  third  trustee, 
but  he  afterwards  resigned,  and  William  Eli  Sandford,  of  the 
city  of  Hamilton,  was  appointed  third  trustee  in  his  place. 

Notice  of  the  appointment  of  the  latter  was  published 
in  the  Ontario  Gazette  issued  on  4th  March,  1876. 

On  2oth  August,  1874,  W.  D.  Lyon,  the  then  warden  of 
Halton,  wrote  to  the  secretary  of  the  railway  company  a 
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letter  to  the  effect  that  the  debentures  had  been  signed  hy 
him  and  were  handed  over  to  the  treasurer  for  his  signature,, 
and  would  be  completed  in  a  few  days. 

Applications  were  from  time  to  time  made  to  the  muni- 
cipal authorities  of  Halton  by  the  authorities  of  the  rail- 
way company  for  the  delivery  of  the  debentures,  but  the 
municipal  authorities,  in  consequence  of  the  delay  in  the 
commencement  of  the  work,  sought  before  delivering  over 
the  debentures  to  be  allowed  to  cut  off  the  coupons  for  ac- 
crued interest,  and  declined  to  deliver  the  debentures  with- 
out the  coupons  being  detached  from  the  debentures. 

As  the  works  of  the  railway  had  not  at  the  time  of  such 
application  been  commenced,  and  the  contracts  for  the 
same  had  not  then  been  let  by  the  railway  company,  the 
company  did  not  then  feel  any  necessity  for  pressing,  for 
the  delivery  of  the  debentures. 

The  contract  for  the  construction  of  the  line  was  not  let 
till  27th  November,  1875,  to  John  Proctor,  of  the  city  of 
Hamilton,  and  thereafter  the  company  found  it  necessary 
for  the  financial  purposes  of  the  company,  and  the  prosecu- 
tion of  the  works  of  construction,  to  have  the  debentures 
delivered  to  the  trustees  in  order  that  the  same  might  be 
made  available  for  the  purposes  of  the  work. 

On  7th  March,  1876,  the  three  trustees,  according  to  the 
affidavits  filed  on  obtaining  the  rule,  went  to  Milton, 
appeared  before  the  county  council  then  in  session,  and 
demanded  the  delivery  of  the  debentures  under  the  terms 
of  the  by-law,  but  the  council  declined  to  deliver  them. 

These  were  the  principal  facts  disclosed  in  the  affidavits 
and  papers  on  which  the  rule  nisi  was  granted. 

The  county  of  Halton  filed  several  affidavits,  the  principal 
facts  disclosed  in  which  were  as  follow : — 

On  9th  March,  1874,  previous  to  the  passing  of  the  by-law, 
the  railway  company,  as  an  inducement  to  the  passing  of  the 
by-law,  executed  and  delivered  to  the  county,  a  bond  condi- 
tioned that  the  company  should,  within  three  years  from  the 
time  the  by-law  took  effect,  build  and  continuously  operate 
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their  road,  either  from  the  city  of  Hamilton,  over  the 
beach,  and  thence  through  the  county  of  Halton,  or  from 
some  point  in  or  near  to  Wellington  Square,  in  the  event 
of  a  temporary  arrangement  being  made  with  the  Great 
Western  R.  W.  Co.,  and  thence  through  the  county  so  as  to 
pass  near  Milton,  and  also  near  to  Georgetown,  or  should 
re-pay  to  the  county  of  Halton  the  amount  of  the  bonus^ 
or  so  much  thereof  as  they  might  have  received,  in  the 
event  of  the  company,  during  the  period  of  twenty-one 
years,  ceasing  to  be  an  independent  company. 

Had  it  not  been  for.  the  delivery  of  the  bond  the  by- 
law would  not  have  been  passed  by  the  council  or  approved 
by  the  ratepayers. 

On  19th  January,  1876,  the  president  of  the  company 
wrote  to  the  warden  of  the  county,  proposing  that  the 
county  or  any  of  the  municipalities  included  in  the  group 
granting  the  bonus,  should  have  the  oj)tion  at  any  time,  on 
or  before  lOth  April,  1876,  of  acquiring  from  the  rail- 
way company  or  the  trustees  the  whole  or  any  portion  of 
the  debentures,  on  paying  at  the  time,  of  exercising  the 
the  option  all  interest  accrued,  and  a  proportion  of  the 
interest  upon  the  current  coupon  up  to  date,  and  ninety- 
four  per  cent,  on  the  principal  of  the  debentures. 

On  6th  April,  1876,  the  county  council  passed  a  by-law 
intended  to  authoiize  the  conversion  of  the  debentures  to  be 
issued  in  aid  of  the  Hamilton  &;  North-Western  R.  W.  Co.,  and 
the  distribution  of  the  same  among  the  contributing  muni- 
cipalities. It,  besides  accepting  the  option,  provided  that 
the  debentures  should  not  pass  out  of  the  possession  of  the 
county,  except  as  provided  in  the  by-law :  that  the  warden 
should  have  powder  to  borrow  money  on  the  deposit  of  the 
debentures,  or  to  invest  any  sinking  funds  of  the  county 
in  the  purchase  of  debentures :  that  the  moneys  for  the 
purchase  of  the  debentures  should  only  be  paid  on  the 
order  of  the  warden,  which  should  issue  after  a  requisition 
had  been  made  and  a  certificate  duly  attested  of  the  chief 
engineer  of  the  company  that  the  money  required  was  the 
ratable  proportion  due  from  the  county,  and  that  the 

13 — VOL.  XXXIX  U.C.R. 


98 


queen's  bench,  EASTER  TERM,  39  VIC,  1876- 


amount  had  been  expended  in  the  county  for  work  actually 
»     performed  or  materials  actually  on  the  ground. 

It  was  asserted  that  during  the  last  session  of  the  Ontario 
Legislature  the  railway  company  was  seeking  legislation  of 
some  kind.  The  county  of  Halton  was  opposing  the  legis- 
lation. The  letter  of  19th  January,  1876,  was  given  to  the 
warden  of  the  county  by  the  president  of  the  railway  com- 
pany to  secure  the  withdrawal  of  the  opposition,  and  had 
that  effect.  • 

The  concession  made  or  proposed  to  be  made  to  the  coun- 
ty of  Halton  was  equal  to  one  year's  interest  on  the  bonus  of 
$65,000.  The  county  council  ever  since  the  passing  of  the 
by-law  have  been  ready  to  pay  the  money  loro  rata  as 
provided  by  the  by-law,  but  not  otherwise. 

It  was  represented  that  the  Great  Western  E.  W.  Co.  had 
refused  the  Hamilton  &  North- Western  R.  W.Co.  the  right 
to  cross  their  rails  between  semaphores,  and  would  not  grant 
running  powers  over  their  rails  on  terms  which  the  Hamil- 
ton &:  North- Western  R.  W.  Co.  would  accept.  It  was  also 
represented  that  the  company  had  not  obtained  the  autho- 
rity of  the  Governor  in  Council  under  89  Vic.  ch.  15,  D.,  for 
b)ridging  the  Burlington  Canal.  It  was  also  represented 
that  the  company  had  not  purchased  right  of  way,  bought 
materials,  or  commenced  construction  within  the  county  of 
Halton,  except  a  cutting  made  on  the  lands  of  one  Campbell, 
in  1874,  which  cutting  was  afterwards  abandoned  without 
payment  to  Campbell  for  the  injury  done  to  his  land.  It  was 
further  represented  that  when  the  company  first  applied  to 
the  county  of  Halton  for  a  bonus  they  were  chartered  with 
ordinary  powers  to  build  a  road  under  certain  conditions, 
from  the  city  of  Hamilton  to  some  place  on  the  Georgian 
Bay:  that  after  the  by-law  the  company  got  their  powers  en- 
larged, by  which  they  were  empowered  to  contract  with 
their  own  directors  for  the  building  of  the  road ;  and  for  the 
purpose  of  securing  a  bonus  from  the  city  of  Hamilton  of 
$100,000  to  the  joint  enterprise,  the  Hamilton  and  North- 
western R.  W.  Co.  amalgamated  with  what  was  known  as  the 
Hamilton  and  Lake  Erie  R.  W.  Co. ;  and  that  the  amalgama- 
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tion  endangered  the  interests  of  the  county  of  Halton,  as  the 
Hamilton  and  Lake  Erie  R.  W.  Co.  had  liabilities  to  the 
amount  of  $500,000,  and  the  net  earnings  of  the  company- 
were  not  sufficient  to  pay  interest  on  the  liabilities. 

Several  demands  had  been  made  on  the  county  council  for 
the  delivery  of  the  debentures,  but  on  all  occasions  such  de- 
mands were  met  with  a  refusal, on  the  ground  that  a  delivery 
would  endanger  the  interests  of  the  county,  and  occasion 
loss  to  it  if  the  terms  of  the  bond  were  not  carried  out,  and 
the  officers  of  the  county  and  ratepayers  thought,  looking 
at  the  long  time  which  had  elapsed,  and  the  little  work 
that  had  been  done,  there  was  little  likelihood  of  the  con- 
struction of  the  railway  in  accordance  with  the  bond,  so  as 
to  warrant  the  delivery  of  the  debentures.  It  was  also 
represented  that  the  financial  condition  of  the  company  is 
not  such  that  it  would  be  safe  for  the  county  to  part  with 
the  debentures.  There  was  filed  an  affidavit  of  Mr.  Switzer, 
one  of  the  trustees,  in  wdiich  he  swore  that  he  did  not  desire 
the  delivery  of  the  debentures,  that  he  never  demanded 
them,  and  that  he  did  not  consider,  so  far  as  he  had  a  know- 
ledge of  the  facts  and  circumstances,  the  trustees  were 
entitled  to  a  delivery  of  the  debentures  under  the  terms  of 
their  contract  with  the  county. 

On  behalf  of  the  Railway  Co.,  several  affidavits  in  reply 
were  filed,  which  shewed  that  in  the  bill  introduced  into  the 
Legislature  of  Ontario  there  was  nothing  detrimental  to  the 
interests  of  the  county  of  Halton  :  that  at  the  time  when 
the  letter  of  19th  January,  1876,  was  written,  it  was 
understood  and  agreed  that  the  debentures  should  be 
handed  over  subject  to  the  terms  of  the  letter :  that  the 
refusal  of  the  county  council  on  9th  March  to  deliver 
the  debentures  was  such  a  breach  of  the  ao^reement  as 
warranted  the  railway  company  in  withdrawing  the 
option  contained  in  the  letter :  that  the  option  was  with- 
drawn by  letter  from  the  company,  dated  28th  March, 
1876  :  that  in  the  month  of  January  last,  immediately  after 
the  bill  passing  a  second  reading,  a  contract  was  made  for 
the  purchase  of  the  rails,  bolts,  and  nuts  necessary  for  the 
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construction  of  the  line  from  Hamilton  to  Georgetown,, 
amounting  in  value  to  about  $140,000 :  that  already  a- 
large  quantity  of  the  rails,  bolts,  and  nuts,  amounting  tO: 
the  value  of  about  $100,000,  had  arrived  at  Montreal^ 
and  was  being  transported  to  the  county  of  Halton,  and 
the  balance  of  the  iron  was  being  shipped  from  England  r 
that  the  whole  would  be  on  hand  in  good  time  to  be  used  for 
laying  the  track  of  that  portion  of  the  line,  and,  would  be 
sufficient  for  that  purpose :  that  a  purchase  had  also  been 
made  of  80,000  ties  to  be  used  in  laying  the  track :  that 
the  map,  or  plan  and  book  of  reference  of  and  relating  to 
that  portion  of  the  company's  line  lying  between  Wellington 
Square  station  and  Georgetown  had  been  duly  certified  and 
deposited  as  required  by  law :  that  the  financial  condition 
of  the  company  was  strengthened  to  the  extent  of  $100,000 
by  the  taking  of  stock  to  that  amount  by  the  city  of 
Hamilton  :  that  the  company  was  financially  able  to  proceed 
with  the  work,  and  had  bond  fide  entered  into  a  contract 
with  a  substantial  contractor  for  its  construction :  that  the 
company  had  already  expended  upwards  of  $70,000  :  that 
of  this  a  large  proportion  had  been  for  surveys,  plans,  and 
other  works  on  the  company's  line:  that  it  was  believed  that 
leave  to  cross  the  Burlington  Canal  would  be  given  by  the 
Government :  that  application  had  been  made  for  the  pur- 
pose :  that  the  line  of  railway  would  be  built  and  in  running 
order  during  the  present  year  as  far  as  Georgetown  :  that 
due  notice  had  been  given  to  the  Great  Western  R.  W.  Co. 
of  intention  to  cross  their  line  at  two  places  described  :  that 
the  amalgamation  with  the  Hamilton  and  Lake  Erie  R.  W. 
Co.  was  regarded  by  all  competent  persons  as  an  advantage 
to  both  companies :  that  the  Hamilton  and  Lake  Erie  R. 
W.  Co.  had  been  all  along  able  to  pay  working  expenses,  and 
to  yield  a  considerable  surplus,  which  had  been  applied 
partly  in  payment  of  debts  of  the  company,  and  had  been 
almost  sufficient  to  pay  the  interest  on  the  company's  in- 
debtedness :  that  the  company's  line  was  intended  to  extend 
from  the  city  of  Hamilton  to  Barrie,  a  distance  of  about 
90  miles,  and  beyond  Barrie  to  a  point  on  the  Georgian 
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IBay,  in  the  township  of  Tay,  about  30  miles,  with  a  branch 
•extending  from  near  Clarksburgh,  in  the  township  of 
Tecumseth,  to  Collingwood,  a  distance  of  about  35  miles ; 
And  it  was  also  intended  to  extend  the  line,  of  what  was  the 
Hamilton  and  Lake  Erie  R.  W.  Co.,  &c.,  from  Jarvis  to 
Port  Dover,  a  distance  of  about  ten  miles :  that  the  com- 
pany had  already  received  the  following  aid  by  way  of 
iDonus  or  grant : — 


City  of  Hamilton  Bonus   $100,000  00 

Stock  Subscription  100,000  00 

County  of  Halton   65,000  00 

Village  of  Georgetown   10,000  00 

County  of  Peel   30,000  00 

County  of  Simcoe   300,000  00 

Town  of  Collingwood    17,522  00 

Township  of  Innisfil   20,000  00 


And  from  the  Government  of  Ontario  a  grant  of  $2,500 
per  mile  over  that  portion  of  the  line  from  Hamilton  to 
Barrie  and  Collingwood,  except  as  to  44  miles  thereof,  for 
which  the  grant  was  at  the  rate  of  §3,000  per  mile  :  that  the 
•debentures  representing  the  bonus  granted  by  the  counties 
of  Peel  and  Simcoe,  the  town  of  Collingwood  and  the 
township  of  Innisfil,  had  all  been  delivered  to  the  respec- 
tive trustees. 

June  2,  8,  1876.  C.  Robinson,  Q.  C,  with  him  W.  A. 
jFoster,  shewed  cause,  and  cited  the  following  cases,  Echuards 
V.  Grand  Junction  R.  W.  Co.  1  M.  &  C.  650;  Eao^l  ofLind- 
sey  V.  Great  Northern  R.  W.  Co.  10  Hare  664  ;  Carlisle  v. 
South-Eastern  R.  W.  Co.,  13  Beav.  295  ;  Attorney -General 
V.  Great-Northern  R.  W.  Co.,  1  Dr.  &  Sm.  154  ;  Joyce  on 
Injunctions,  vol.  1,  188  ;  Broivii  v.  Monmouthshire  R.  W. 
aSs  Canal  Co.,  13  Beav.  32  ;  Brock  v.  Toronto  and  Nipissing^ 
R.  W.  Co.',  17  Grant  425,  432. 

Osier  and  Bruce  supported  the  rule,  and  referred  to 
the  following  authorities  :  31  Vic.  ch.  68,  sees.  54-58,  D. ; 
35  Vic.  ch.  55,  sees.  22,  23,  24,  as  amended  by  ,37  Vic.  ch. 
44,  sec.  3,  0. ;  38  Vic.  ch.  48,  99,  15 ;  39  Vic.  ch.  72,  sec*  12, 
O. ;  Canada  Car  and  Manufacturing  Co.  v.  Harris,  2^C. 
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p.  880 ;  Routledge  v.  Grant,  4  Bing.  653 ;  In  re  London,. 
Huron,  and  Bruce  K  W.  Co.  and  Toivnship  of  Waiuanosh,, 
86  U.  C.  K  93;  Rex  v.  Bishop  of  Chester,  1  T.  R  404; 
Bex  V.  St.  Catharine  Dock  Co.,  4  B.  &;  Ad.  360 ;  Rex  w 
Archbishop  of  Canterbury,  8  East  213,  214. 

June  29,  1876.  Harrison,  C.  J. — The  Hamilton  and 
North  Western  E.  W.  Co.  was  incorporated  in  1872  by  35- 
Vic.  ch.  55,  0. 

The  company  was  empowered  to  construct  a  railway 
from  such  a  point  near  or  within  the  limits  of  the  city  of 
Hamilton,  on  the  shore  of  Burlington  Bay  or  as  near 
thereto  as  may  be  deemed  desirable,  and  continuing  the 
same  through  the  counties  of  Wentworth,  Halton,  Peel,  and 
Simcoe,  to  a  point  on  one  of  the  bays  bordering  on  the 
township  of  Tay,  with  power  to  continue  the  same  to  Lake 
Nipissing,  or  to  form  a  junction  with  the  proposed  Canada. 
Central  or  the  Canada  Pacific  Railway,  or  both  of  them,  and 
to  construct  the  same  in  sections  and  to  extend  the  same 
to  the  waters  of  Lake  Simcoe  at  or  near  Barrie :  section  3.. 

The  capital  stock  of  the  company  was  $600,000,  with 
power  to  increase  the  same  in  the  > manner  provided  by  the- 
Eailway  Act :  section  4. 

In  the  case  of  certain  petitions  expressing  the  desire  of 
the  petitioners  to  aid  in  the  construction  of  the  railway  by 
granting  a  bonus  to  the  company  and  stating  the  amount 
which  the  petitioners  desire  to  grant  and  to  be  assessed 
therefor,  and  in  case  the  petition  defined  the  municipali- 
ties or  portions  of  municipalities  asked  to  grant  the  aid,  it 
is  made  the  duty  of  the  municipal  council  to  pass  a  by- 
law and  submit  the  same  to  the  vote  of  the  duly  qualified 
municipal  electors  of  the  municipality  or  municipalities  or 
portion  of  municipality  or  municipalities  defined  in  the 
petition  : 

1.  For  raising  the  amount  so  petitioned  for,  &c. 

2.  For  assessing  and  levying  upon  all  the  ratable  pror 
perty  lying  within  the  section  defined  in  the  petition,  aiL 
annual  special  rate  sufficient,  &c. 
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Provided  the  by-law  be  approved  of  as  in  sections  226^ 
227  and  228  of  the  Municipal  Act  enacted :  section  15. 

It  is  the  duty  of  the  warden  or  other  head  of  the  council, 
upon  such  petition  to  call  a  meeting  of  the  council  for  the 
purpose  of  introducing  the  by-law  and  submitting  the 
same  to  the  ratepayers:  sec.  16;  and  the  submission  must 
be  within  six  weeks  after  the  receipt  of  the  petition  :  36 
Vic.  ch.  84,  sec.  5;  See  also  39  Vic.  ch.  72,  sec.  11. 

It  is  the  duty  of  the  council  and  the  warden  or  other 
head  of  the  council  and  other  officers  to  issue  the  deben- 
tures for  the  bonus  thereby  granted,  and  deliver  the  same 
to  the  trustees  under  the  Act  within  four  weeks  after  the 
day  named  in  the  by-law  for  the  by-law  to  take  effect :  35 
Vic.  ch.  55,  sec.  16,  as  amended  by  37  Vic.  ch.  44,  sec.  3,  O, 

It  is  the  duty  of  the  municipality  or  municipalities  inte- 
rested, within  six  w^eeks  after  the  by-law  takes  effect,  to 
deliver  the  debentures  to  three  trustees,  one  to  be  named  by 
the  company,  one  by  the  municipality  granting  the  bonus, 
and  one  by  the  Lieutenant-Governor  in  Council :  35  Vic. 
ch.  55,  sec.  22,  as  amended  by  37  Vic.  ch.  44,  sec.  3. 

The  trustees  are  to  receive  the  debentures  in  trust : — 

1.  To  convert  the  same  into  money. 

2.  To  deposit  the  aniount  realized  from  the  sale  of  such 
debentures  in  some  one  or  more  of  the  chartered  banks 
having  an  office  in  the  city  of  Hamilton  in  the  name  of  the 
Hamilton  and  North  Western  Railway  Company  Trust 
Account,  and  to  pay  the  same  out  to  the  company  from' 
time  to  time  on  the  certificate  of  the  chief  engineer  of  the 
company,  in  the  form  given,  setting  out  the  portion  of  rail- 
way to  which  the  money  to  be  paid  out  is  applied,  and  the 
total  amount  expended  on  such  portion  to  the  date  of  the 
certificate :  35  Vic.  ch.  55,  sec.  ^3. 

The  deposits  must  specify  the  particular  municipality 
from  which  the  same  was  derived,  and  the  money  in  each 
case  be  carried  to  a  separate  account  to  be  called  the  Ham- 
ilton and  North  Western  Municipal  Trust  Account,  for  the 
county  or  township,  as  the  case  may  be  :  86  Vic.  ch.  84, 
sec.  8. 
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The  act  of  any  two  of  the  trustees  is  as  valid  and  bind- 
ing as  if  the  three  agreed  :  35  Vic.  ch.  55,  sec.  24. 

Any  county  in  which  is  or  are  situate  a  township 
or  townships  or  portion  of  a  township  which  shall  grant 
a  bonus  or  bonuses  in  aid  of  a  railway  company  is  at 
liberty  to  take  the  debentures  issued  by  the  township 
or  portion  of  township,  and  in  exchange  therefor  to  hand 
over  to  the  trustees  the  debentures  of  the  county,  on 
a  resolution  to  that  effect  passed  by  the  county  council, 
&c.:  sec.  25. 

It  is  lawful  for  any  muicipality  or  portion  of  municipality 
passing  a  by-law  for  aid  to  declare  in  the  by-law  that  the 
debentures  shall  be  delivered  to  the  trustees  in  the  manner 
and  upon  the  trusts  provided  for  and  declared  in  the 
twenty -second  and  twenty- third  sections  of  the  Act  of 
Incorporation,  or  to  vary  the  trust  in  such  a  manner  as  may 
be  agreed  on  between  the  council  and  the  company,  or  to 
do  so  by  a  separate  agreement  specifying  the  terms  on 
which  the  same  may  be  converted  into  money  or  delivered 
to  the  company,  and  generally  to  make  such  arrangements 
respecting  the  conditions  or  disposition  of  such  bonus  as 
may  be  found  advisable :  86  Yic.  ch.  84,  sec.  2. 

It  is  lawful  for  the  company  to  enter  into  an  agreement 
with  any  municipality  which  may  grant  a  bonus,  defining 
the  location  of  the  line,  the  time  within  which  the  road 
shall  be  completed,  and  the  portions  of  the  railway  or 
branch  upon  which  the  bonus  shall  be  expended,  the  places 
where  stations  are  to  be  erected,  or  such  other  matters  of 
detail  as  may  be  agreed  on  between  the  company  and  the 
municipality  :  Ih.  sec.  3. 

So  the  council  of  any  municipality  which  has  aided  or 
assisted  the  company,  may  on  the  application  of  the  com- 
pany, in  its  discretion  grant  such  extension  of  time  as  they 
may  think  fit  for  the  performance  or  fulfilment  by  the 
company  of  any  works  or  conditions  stipulated  for  in  respect 
of  the  aid  or  assistance  :  [Ih.  sec.  4,)  or  consent  to  the  devia- 
tion of  the  line  under  particular  circumstances  :  37  Vic. 
ch.  44,  sec.  9. 
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The  railway, according  to  the  Act  of  incorporation,  should 
Idc  commenced  within  two  years  and  completed  to  the 
waters  of  the  bays  mentioned  in  the  Act  of  incorporation 
within  five  years,  and  finally  completed  within  seven  years 
from  the  passing  of  the  Act:  35  Vic.  ch.  55,  sec.  80. 

The  time  for  the  commencement  of  the  work  was  after- 
wards extended  to  two  years  from  29th  March,  1873  :  36 
Yic.  ch.  84^,  sec.  6. 

This  was  substantially  the  state  of  the  law  affectiDg  the 
county  of  Halton  when  it  passed  the  by-law  to  aid  the  com- 
pany to  the  amount  of  $05,000  on  the  terms  mentioned  in 
the  by-law  and  on  the  undertaking  of  the  company  in  the 
bond  previously  given. 

The  time  for  the  completion  of  the  railway  has  been 
since  extended  to  three  years  from  10th  February,  1876  ; 
89  Vic.  ch.  72,  sec.  1. 

Besides,  the  company  afterwards  obtained  from  the  Legis- 
lature power  to  unite  with  the  Hamilton  and  Lake  Erie 
K.  W.  Co.  as  one  company,  or  for  either  company  to  acquire 
the  property  and  the  rights  of  the  other :  88  Vic.  ch.  48, 
sees.  6,  7,  8. 

The  last  Act  declares  that  from  and  after  the  acrreement 
for  union  was  ratified  the  two  companies  should  be  one  com- 
pany and  one  corporation  by  the  corporate  name  assigned 
to  it  in  the  agreement,  and  be  invested  with  and  have  all 
the  rights  and  property,  and  be  responsible  for  all  the 
liabilities  of  the  respective  companies,  so  that  any  right  or 
-claim  which  could  be  enforced  by  or  against  either  of  them 
may  after  the  union  be  enforced  by  or  against  the  company 
formed  by  the  union :  sec.  9.    See  also  sec.  10. 

The  capital  of  the  new  company  is  to  be  equal  to  the 
capital  of  the  companies  united  :  sec.  11. 

All  the  privileges,  powers,  rights,  and  franchises  possessed 
or  enjoyed  by  either  of  the  companies  under  their  Acts 
of  incorporation  and  amendments  in  force  at  the  time  of 
the  agreenqent,  are  continued  and  to  be  possessed  by  the 
united  company  :  sec.  12. 
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The  Act  concludes  by  a  declaration  that "  Nothing  in  this 
Act  contained  shall  alter  or  contravene  the  force  and  effect 
of  any  agreement  heretofore  made  or  entered  into  or  now 
existing  between  the  said  Hamilton  and  North-Western 
R.  W.  Co.  and  any  of  the  municipalities  which  have  con- 
tributed by  way  of  bonus  towards  the  construction  of  the 
said  railway;  but  said  agreements  shall  continue  in  all 
respects  to  be  and  are  hereby  declared  binding  upon  said 
Hamilton  and  North- Western  R.  W.  Co.,  and  upon  any  new 
company  formed  under  this  Act,  by  union,  purchase  of 
property  and  lights,  or  otherwise,  and  which  shall  become 
entitled  to  any  advantage  from  or  under  any  such  agree- 
ment." 

The  two  companies  afterwards,  by  agreement,  became 
united  as  one  company,  and  the  agreement  for  amalgama- 
tion  was  further  confirmed  by  Act  of  the  Legislature :  39 
Vic.  ch.  72,  0. 

Section  12  of  the  latter  Act  provided  that,  "  Notwith- 
standing anything  contained  in  this  or  any  other  Act. 
relating  to  the  said  company,  all  agreements  heretofore 
made  or  entered  into  between  the  Hamilton  and  North- 
Western  R.  W.  Co.,  and  any  municipality  which  has  granted 
a  bonus,  *  *  to  aid  the  said  railway  or  the  construction 
thereof,  shall  be  and  are  hereby  declared  to  be  legal  and 
binding,  and  the  terms,  conditions,  stipulations,  and  pro- 
visions thereof  shall  not  be  in  any  way  altered  or  affected 
by  this  or  any  other  such  Act  except  so  far  as  the  same 
may  be  aflected  by  the  ninth  section  of  the  said  Act  passed 
in  the  thirty-seventh  year  of  Her  Majesty's  reign,  chap- 
tered forty -four,  as  amended  by  the  eleventh  section  of  this 
Act." 

The  opposition  of  the  county  of  Halton  to  the  passing 
of  the  last  Act  was,  it  is  said,  stifled  by  the  promise  con-^ 
tained  in  the  letter  of  19th  January,  1876. 

An  agreement  to  withdraw  or  withhold  opposition  to  a 
bill  in  Parliament  is  not  illegal,  for  Courts  of  equity  have 
enforced  contracts  founded  on  such  a  consideration  : 
EdivavcU  v.  The  Grand  Junction  R  W.  Co.,  1  M.  &  C.  650  ; 
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Earl  of  Linclsey  v.  The  Great  Northern  R.  W.  Co.,  10  Hare 
664  ;  Carlisle  v.  South-Eastern  E.  W.  Co.,  13  Beav.  295. 

But  the  railway  company  denies  that  there  was  any  such 
aofreement.and  maintain  that  the  offer  contained  in  the  letter 
of  19th  January,  1876.  was  withdrawn  in  the  letter  of  28th 
March,  1876,  and  so  coald  not  be  accepted  by  the  by-law 
of  6th  April,  1876. 

A.  party  making  an  offer  may,  in  general,  withdraw  it  at 
any  time  before  its  acceptance  :  Cooke  v.  Oxley,  3  T.  R.  653  ; 
Eoutledge  v.  Giant,  4  Bing.  653;  Head  v.  Diggon,  3  M.  &; 
R.  97. 

And  the  acceptance  to  be  binding  must  be  simply  an 
acceptance  and  not  the  introduction  of  new  stipulations : 
Roidledge  v.  Grant,  4  Bing.  660 ;  Jordan  v.  Norton;  4  M. 
&;  W.  155 ;  Hutchison  v.  Boiuker,  5  M.  &  W.  535  :  Duke 
V.  Andreius,  2  Ex.  290  ;  Chaplin  v.  Clarke,  4  Ex.  403  ;  Mc- 
intosh V.  Brill,  20  C.  P.  426. 

If  the  consideration  for  the  promise  contained  in  the 
letter  of  19th  January,  1876,  "was  the  withdrawal  of  oppo- 
sition to  the  legislation  asked  for  by  the  company  that 
promise  cannot  be  revoked,  but  even  if  it  were  so  the  by- 
law of  6th  April,  1876,  cannot  be  held  to  be  an  acceptance 
of  it  so  as  to  make  a  binding  contract  between  the  muni- 
cipality and  the  railway  company. 

The  by-law  contains  several  stipulations  not  only  at 
variance  with  the  Act  under  which  the  first  by-law  was 
passed  but  with  the  first  by-law  itself,  and  in  the  disposal 
of  the  question  now  before  us  may  be  laid  aside. 

It  was  the  duty  of  the  county  council  at  all  events  before 
the  passing  of  the  Act  of  last  session  to  have  issued  and 
delivered  the  debentures,  for  the  S65,000  to  the  trustees 
subject  to  the  trusts  in  the  Act  declared.  See  35  Vic.  ch. 
55,  sec.  22;  37  Vic.  ch.  44,  sec.  3. 

If  it  were  not  for  the  amalgamation  of  the  companies 
authorized  by  38  Vic.  ch.  48  and  aftirmed  by  39  Vic.,, 
ch.  72,  the  company,  known  before  the  union  as  the 
Hamilton  and  North  Western  Railway  Company  would 
have  a  right,  on  shewing  performance  of  conditions  pre- 
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cedent,  in  some  manner  to  enforce  the  performance  of  that 
duty:  See  Luther  v.  Wood,  19  Grant  348. 

The  county  municipality  decline  to  perform  the  duty 
in  favour  of  the  company,  now  bearing  the  name  of 
the  Hamilton  and  North-Western  R.  W.  Co.,  for,  among 
other  reasons,  that  the  present  company  is  not  the  com- 
pany to  whom  the  aid  was  promised,  but  on  the  contrary 
is  a  union  of  companies  one  of  which  is  burdened  with  a 
debt  of  a  half  a  million  dollars,  and  the  other,  until  quite 
recentl}^,  has  done  little  more  than  obtain  an  Act  of  some 
kind  each  year  from  the  Provincial  Legislature. 

If  there  be  any  duty  on  the  county  corporation  in  the 
nature  of  contract,  I  presume  it  may  be  enforced  either  at 
law  or  in  equity.  See  Re  London,  Huron,  and  Bruce 
R.  W.  Co.  and  Township  of  Wawanosh,  36  U.  C.  R.  93. 

If  there  be  no  such  duty,  i.  e.  a  duty  in  the  nature  of 
contract,  and  the  Court  has  a  discretion  to  refuse  the  writ 
of  mandamus,  the  writ  should  not  be  at  present  granted  in 
this  case. 

The  well  known  rule  is  never  to  interfere  by  writ  of  man- 
damus unless  the  party  making  the  application  has  no  other 
specific  legal  remedy:  Rex  v.  Barker,  3  Burr.  1265  ;  RexY. 

indham,  Cowp.  377 ;  Rex  v.  Bishop  of  Chester,  1  T.  R. 
896;  Rex  v.  Bristol  Dock  Co.,  12  East  429;  Rex  v.  St 
Catharine  Dock  Co.,  4  B.  &  Ad.  360,  363. 

It  is  argued  by  Mr.  Osier  that  this  means  a  specific  legal 
remedy  at  law,  and  that  a  specific  remedy  in  equity  is  no 
ground  for  refusing  a  writ  of  mandamus. 

This  contention  is  opposed  to  the  view  expressed 
by  Mr.  Justice  Gwynne  in  the  Wawanosh  case,  where 
he  said,  p.  100 ;  "  The  rights  of  the  railway  company 
to  have  the  debentures,  whatever  these  rights  may  be,  *  * 
appear  to  me  to  depend  upon  matters  of  contract;  and  the 
points  urged  before  me,  in  opposition  to  the  rights  of  the 
railway  company,  appear  to  me  to  be  of  such  a  nature  that 
I  should  not  determine  them  upon  an  application  for  a 
mandamus,  which  writ  should  not  be  issued  for  the  pur- 
pose of  adjudicating  thereunder  upon  rights  arising  out  of 
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contract,  where  the  parties  have  *  *  an  ample  remedy, 
and  much  more  suitable  to  he  ijursued  hy  hill  in  equity!' 

It  is  to  be  observed  that  the  contract  in  the  Wawanosh 
case,  as  here,  was  only  signed  by  the  railway  company,  and 
not  by  the  municipality. 

The  decisions  in  the  United  States  are  in  favour  of  Mr. 
Osier's  contention. 

It  was  held  by  the  Supreme  Court  of  Michigan,  in  People 
V.  State  Treasurer,  24  Mich.  468,  that  the  existence  of 
possible  equitable  remedies  does  not  affect  the  jurisdiction 
of  Courts  of  law  by  writ  of  mandamus,  for  "they  (such 
remedies)  may  be  regarded  'in  determining  the  exercise  of 
discretion  in  allowing  the  writ,  but  they  can  not  affect  the 
jurisdiction."    Per  Campbell,  J.,  lb.  478. 

Mr.  Justice  Nelson,  of  the  Supreme  Court  of  New 
York,  in  an  earlier  case,  The  People  v.  Mayor  of  Ne%u 
York,  10  Wend.  395,  396,  said,  ''It  is  contended  that 
a  mandamus  is  not  the  appropriate  remedy  in  this 
case.  The  proposition  is,  I  believe,  universally  true, 
that  the  writ  of  mandamus  will  not  lie  in  any  case  where 
another  legal  remedy  exists,  and  it  is  used  only  to  prevent 
a  failure  of  justice.  By  '  legal  remedy  '  is  meant  a  remedy 
at  law,  and  though  the  party  might  seek  redress  in 
Chancery,  that  of  itself  is  not  a  conclusive  objection  to  the 
application  :  that  may  and  should  influence  the  Court  in 
the  exercise  of  the  discretion  which  they  possess,  in  granting 
the  writ  under  the  facts  and  circumstances  of  the  particular 
case,  but  does  not  affect  its  right  or  jurisdiction." 

In  Coinmomuealth  v.  The  Commissionei^s  of  the  Alle- 
ghany County,  32  Penn.  St.  218,  223,  Mr.  Justice  Wood- 
ward, of  the  Supreme  Court  of  Pennsylvania  said :  "  I 
need  not  consider  whether  he  (the  appellant)  had  any 
remedy  in  equity,  for  according  to  the  best  authorities 
both  English  and  American,  the  existence  of  an  equitable 
remedy  is  not  a  ground  for  refusing  mandamus."  See 
further  Hardcastle  v.  Maryland  Dekmare  R.  W.  Co.y. 
32,  Md.  32;  People  v.  City  of  Chicago,  53  111.  424. 

The  broad  ground  on  which  the  writ  is  granted  or  refused 
is  stated  in  Rex  v.  Whidham,  Cowp.  377,  378,  by  Lord 
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Mansfield  in  referring  to  the  argument  of  Mr.  Kenyon,  wliere 
Lord  Mansfield  said  :  "  Mr.  Kenyon  has  said  very  truly, 
that  where  there  is  no  other  specific  legal  remedy  to  attain 
the  ends  of  justice  the  course  must  be  by  mandamus, 
which  is  a  prerogative  writ ;  and  the  very  form  of  it  shews 
its  object  to  be  to  prevent  a  defect  of  justice.  See  further, 
Bex  V.  The  Severn  and  Wye  R  IV.  Co.,  2  B.  &  AL  646  ;  Mar- 
bury  V.  Madison,  1  Cranch,  49, 137;  Kendall  y.  The  United 
States,  12  Peters  524,  613 ;  Decatur  v.  The  Secretary  of  the 
Navy,  13  Peters  512;  Brashear  v.  The  Secretary  of  the 
JSfavy,  6  How.  92;  United  States  v.  Seaman,  17  How. 
225,228.. 

In  Regina  v.  Garland  et  at.  L.  R.  5  Q.  B.  269-,  272, 
Cockburn,  C.  J.,  said  :  "  I  rest  the  refusal  of  the  writ 
entirely  on  the  special  circumstances  of  the  case,  and  on 
the  ground  that,  in  the  exercise  of  that  discretion  which  we 
have  to  grant  or  refuse  the  extraordinary  process  of  the 
Court,  we  ought  to  refuse  it  in  the  present  case."  See 
further  Nicholl  v.  Allen,  1.  B.  &  S.  916,  934  ;  Regina  v. 
The  Parish  of  St.  Nicholas,  without,  10  Ir.  L.  R.  113. 

The  prerogative  writ  should  not  issue  merely  because 
the  party  applying  for  it  would  be  otherwise  remediless. 
The  granting  or  refusing  of  the  writ,  and  whether  the 
writ  shall  be  absolute  or  only  nisi,  must  in  each  particular 
case  rest  in  the  sound  discretion  of  the  Court :  People  v. 
Doivling,  55  Barb.  N.  Y.  197 ;  Ex  parte  Garland,  42  Ala.  559. 

In  a  case  involving  numerous  questions  of  law  and  fact, 
and  where  acts  of  parties  connected  with  it  may  be  valid 
or  void,  depending  on  circumstances  which  rest  on  parol 
proof,  it  is  not  usual  to  grant  the  writ :  United  States  v. 
Commissioner,  5  Wall.  563. 

The  conclusion  which  I  draw  from  the  authorities  is  the 
same  as  that  of  Mr.  High  in  his  work  on  Extraordinary 
Legal  Remedies,  ch.  1,  viz.,  that  it  is  the  inadequacy  and  not 
the  mere  absence  of  all  other  legal  remedies,  coupled  with 
the  danger  of  a  failure  of  justice  without  it,  that  must 
usually  determine  the  propriety  of  the  exercise  of  discretion 
in  granting  or  refusing  the  prerogative  writ  of  mandamus. 
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And  I  agree  with  Mr.  Justice  Gwynne  in  the  Wawanosli 
case,  in  thinking  that  the  remedy  by  the  prerogative  writ 
of  mandamus  is  not  an  appropriate  remedy  for  the  enforce- 
ment of  rights  arising  out  of  contract.  See  further  Benson 
V.  Paidl,  C  E.  &  B.  273  ;  Norris  v.  The  Irish  Land  Co.,  8 
E.  &  B.  512;  Bush  et  al.  v.  Beavan,  1  H.  &  C.  5u0  ;  The 
State   V.  Zanesville  Turnpike  Co.,  16  Ohio  St.  308. 

While  I  am  satisfied  of  the  power  of  the  Court  to  issue 
a  writ  of  mandamus  in  the  case  now^  before  us,  I  am  not 
satisfied  that  the  case,  under  all  the  circumstances,  is  one 
proper  for  the  present  exercise  of  judicial  discretion  in 
favour  of  granting  the  writ. 

It  may  be  that  the  portion  of  railway  mentioned  in  the 
bond  will  be  built  by  the  company  in  accordance  with  the 
terms  of  their  bond,  but  looking  at  the  time  that  was  lost 
in  doing  apparently  nothing  and  the  little  time  that  is  now 
left  for  doing  what  the  company  agreed  to  do,  I  cannot 
say  that  the  county  has  no  ground  for  its  apprehension 
that  the  agreement  will  not  be  performed  by  the  time 
stipulated. 

And  this  is  independently  of  the  legal  questions 
arising  out  of  the  union  of  the  company  to  whom  the  aid 
was  promised  ^vith.  another  company  having  a  large 
amount  of  debt,  but  bearing  the  same  name  as  the  com- 
pany to  whom  the  promise  was  made,  and  the  eflforts  of  the 
Legislature  of  Ontario  to  prevent  all  such  questions  arising  : 
38  Vic.  ch  48,  sec.  15;  39  Vic.  ch.  72,  sec.  12. 

It  is  in  this  view  unnecessary  to  decide  either  as  the 
power  of  the  local  Legislature  to  pass  such  Acts  or  the 
effect  of  such  legislation  if  within  the  power  of  the  local 
Legislature. 

The  functions  proper  of  a  legislative  body  are,  to  make 
laws  for  the  government  of  the  people,  not  to  make  con- 
tracts for  individual  persons  or  private  trading  companies, 
or  to  transfer  such  contracts  when  already  made  to  persons 
or  companies  not  in  being  at  the  time  the  original  contracts 
were  made. 

If  there  be  the  legislative  power  to  make  contracts 
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for  private  parties  or  corporations,  it  is  certainly  one  that 
should  be  sparingly  exercised. 

We  have  passed  from  the  time  when  the  power  of  the 
Legislature  under  an  unwritten  constitution  was  in  all 
respects  supreme,  to  a  time  when  the  powers  of  the  Legis- 
lature, like  the  powers  of  the  executive  and  judiciary,  are 
by  a  written  constitution  circumscribed,  although  supreme 
withim  the  limits  prescribed:  Re  Goodhue,  19  Grant  866. 

It  is  not  easy  to  realize  the  change,  and  adjust  our  con- 
duct so  as  to  meet  it,  and  the  consequence  must  be,  the 
raising  of  constitutional  questions  not  only  novel  but 
embarassing — questions  which  the  judiciary  must  from 
time  to  time  determine  when  they  actually  arise  for  deci- 
sion. See  Regina  v.  Boardman,  30  U.  C.  K,.  553  ;  Beard 
v.  Steele,  34  U.  C.  R.  43 ;  Cromhie  v.  Jackson,  34  U.  C.  R. 
577 ;  Dow  v.  Black,  L.  R.  6  P.  C.  272 ;  X'  Union  St 
Jacques  de  Montreal  v.  Belisle,  L.  R.  6  P.  C.  31  :  Re  Slavin 
and  the  Corporation  of  the  Village  of  Orillia,  36  U.  C.  R. 
159  ;  Regina  v.  Taylor,  lb.  183. 

In  the  reading  of  the  British  North  America  Act  one  can- 
not fail  to  observe  the  distribution  of  powers  into  the  three 
great  divisions  of  executive,  legislative,  and  judicial  To 
avoid  conflict,  the  functions  of  each  must,  as  far  as  practi- 
cable, be  kept  separate  and  distinct  within  its  own 
sphere.  See  Marhury  v.  Madison,  1  Cranch  49,  137; 
Kendall  v.  The  United  States,  12  Peters  524,  613; 
State  V.  Warmoth,  2  Am.  712  ;  JDorsey  v.  Dorsey,  11  Am. 
528. 

The  result  is,  that  the  rule  nisi  for  a  mandamus  must  be 
discharged,  but,  under  the  circumstances,  without  costs,  and 
without  prejudice  to  a  further  application  if  it  be  hereafter 
found  that  there  is  no  adequate  remedy  elsewhere,  and  it  be 
hereafter  shewn  that  beyond  peradventure  the  company  is 
justly  entitled  to  have  the  debentures  delivered  to  the 
trustees  or  a  majority  of  them — in  other  words,  that  the 
grounds  of  apprehension  now  existing  on  the  part  of  the 
county  be  hereafter  shewn  to  be  groundless,  and  it,  at  the 
same  time,  appear  on  the  fiicts  then  disclosed  that  the  ends 


CASTOR  V.  CORPORATION  OF  UXBRIDGE.  11^ 

of  justice  will  be  defeated  unless  a  delivery  of  the  deben- 
tures be  ordered. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  discharged,  without  costs  (a). 


Castor  y.  The  Corporation  of  the  Township  of 
uxbridge. 

Hifjhvxvj — Obstructions  caused  by  wrongdoers — Liability  of  corporations. 

Municipal  corporations  are  responsible  for  damage  caused  to  travellers- 
by  obstructions  placed  upon  the  highway  by  wrongdoers,  of  which  the 
corporation  have  or  ought  to  have  knowledge  ;  and  the  road  is  out  of 
repair  when,  by  the  existence  of  such  obstructions,  it  is  rendered  unsafe 
or  inconvenient  for  travel. 

In  this  case  telegraph  poles,  intended  for  the  construction  of  their  line, 
had  been  laid  by  a  telegraph  company  upon  the  highway,  encroaching 
upon  the  travelled  portion.  The  plaintiff  was  being  driven  by  one  F. 
along  the  road  in  a  sulky  in  the  day  time  ;  they  had  passed  several  of 
the  poles  safely,  but  both  were  at  the  moment  looking  at  an  object  off 
the  road,  and  the  sulky  running  against  a  pole  upset  and  injured  the 
plaintiff.  It  was  proved  that  the  pathmaster  knew  of  the  poles  being 
there.    The  Court  being  left  to  draw  inferences  as  a  jury  : 

Held,  that  the  driver  was  guilty  of  contributory  negligence,  and  that  the 
plaintiff  therefore  could  not  recover,  although  the  defendants  would 
otherwise  have  been  liable. 

f 

This  was  action  for  negligence,  brought  in  the  County 
Court  of  the  county  of  Ontario.  The  declaration  con- 
tained three  counts. 

The  first  count  was  for  negligently  allowing  a  public 
highway  in  the  township,  known  as  the  Stouffville  Road, 
to  become  obstructed  and  to  remain  obstructed  for  a  long 
time  by  a  large  cedar  log  lying  and  being  thereon,  where- 
by, &c. 

The  second  count  was  in  effect  the  same,  but  alleged  in 
addition  that  the  road  became  and  was  dangerous  by  rea- 
son of  the  obstruction. 


(o)  See  In  re  Stratford  and  Huron  R.  W.  Co,,  and  TTie  Corpora.. 
Hon  of  the  County  of  Perth,  38  U.  C.  R.  112. 
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The  third  count,  in  general  terms,  complained  of  the 
non-repair  of  the  highway,  whereby,  &c. 

Pleas,  not  guilty,  and  a  special  plea  amounting  to  not 
guilty. 

The  issues  were,  pursuant  to  an  order  of  Mr.  Dalton, 
tried  at  the  Fall  Assizes  in  1875,  for  the  county  of  Ontario, 
before  Gwynne,  J.,  and  a  jury. 

The  accident  happened  on  the  morning  of  15th  April, 
1875,  on  what  is  known  as  the  StoufFville  Road,  and 
was  caused  by  a  telegraph  pole  which  was  on  that  day 
obstructing  the  road.  The  road  was  proved  to  be  one  of 
the  most  public  thoroughfares  in  the  township.  It  was 
turnpiked,  and  had  ditches  at  each  side.  The  pole,  which 
was  lying  on,  and  nearly  in  a  direct  line  along,  the 
travelled  part  of  the  road,  was  about  sixteen  feet  in  length 
and  about  ten  inches  through  at  the  larger  end,  and  seven 
inches  through  at  the  smaller  end. 

It  and  other  similar  poles  had  been  laid  for  several  miles 
along  the  highway  during  the  previous  month  by  the 
Dominion  Telegraph  Company  for  the  purpose  of  construct- 
ing their  line. 

It  was  possible  to  pass  safely  by  the  pole  in  question  on 
either  side  of  it  near  the  edge  of  the  ditch.  The  pole  was 
near  the  centre  of  the  road^^  There  was  from  seven  to 
eight  feet  of  road  on  the  north  side  of  it,  and  from  ten  to 
eleven  feet  on  the  south  side  of  it.  The  ditches  on  each 
side  were  about  ten  inches  deep.  There  was  no  complaint 
that  in  any  other  respect  the  road  was  out  of  repair. 

On  the  day  of  the  accident  the  plaintiff  hired  a  man 
named  Forsyth,  to  drive  him  from  a  place  called  Goodwood, 
in  the  township  of  Uxbridge,  to  a  place  called  Glasgow. 
Forsyth  drove  him  in  a  light  vehicle  called  a  two- wheeled 
sulky.  •  They  passed  without  any  difficulty  several  tele- 
graph poles  placed  along  the  highway.  They  would  have 
passed  the  pole  in  question  had  either  of  them  at  the  time 
been  paying 'any  attention  to  the  road,  but  both  were 
in  conversation  and  looking  from  the  road  at  a  man 
who  was  ploughing  by  the  side  of  the  road.    It  was  not 


CASTOR  V.  CORPORATION  OF  UXBRIDGE.  115 


more  than  eight  o'clock  in  the  morning  when  the  accident 
occurred. 

The  plaintiff  was  the  first  to  observe  the  pole.  He  at 
once  called  to  the  driver.  The  driver,  according  to  the 
plaintiff's  account,  at  once  turned  aside  to  avoid  the  pole 
but  the  pole  being  crooked  the  nigh  wheel  ran  on  to  it  and 
upset  the  buggy. 

The  driver  cleared  the  end  of  the  pole  about  four  inches 
and  ran  about  half  the  length  of  the  pole  before  he  struck 
it.  He  passed  the  butt  end  of  the  pole.  The  up  end  was 
ano'linof  to  the  north.  He  was  drivino^  from  the  east  to 
the  west,  and  had  passed  the  north  end  of  the  pole. 

The  plaintiff  did  not  see  the  horse  shy  at  anything,  but 
Forsyth,  the  driver,  swore  that  the  horse  did  shy.  Forsyth 
was  unable  to  account  for  his  striking  the  pole  otherwise 
than  by  the  shying  of  the  horse,  and  he  could  not  account 
for  the  shying  of  the  horse  otherwise  than  by  a  stump 
near  by  at  the  time.  He,  however,  swore  that  the  horse 
was  not  one  accustomed  to  shy  at  stumps. 

When  the  sulky  upset,  the  plaintiff  was  thrown  across 
the  dash-board,  or  behind  the  horse  under  his  feet.  The 
horse  commenced  to  kick  as  the  plaintiff  fell  over. 
Whether  he  kicked  or  stood  on  the  plaintiff,  plaintiff  was 
unable  to  say,  but  the  horse  did  the  one  or  the  other. 
The  consequence  was,  that  the  plaintiff  sustained  a  serious 
injury  to  one  of  his  legs. 

The  pathmaster  for  the  year  1874  was  called  as  a  wit- 
ness. He  swore  that  he  made  his  return,  and  resigned  his 
office  in  December,  1874,  lon^  before  the  accident;  but  he 
afterwards  became  aware  of  the  situation  of  the  poles.  He 
said  there  was  no  complaint  about  them. 

The  pathmaster  for  1875  was  also  called  as  a  witness. 
He  received  his  appointment  in  March,  1875.  He  never 
received  any  notice  about  the  poles,  nor  was  he  aware  that 
there  was  any  complaint  about  them. 

Counsel  for  the  defendants  submitted  at  the  close  of  the 
case,  that  there  was  no  case  to  go  to  the  jury  :  that  if  the 
horse  did  shy  at  a  stump,  the  stump  was  the  cause  of  the 
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accident :  that  there  was  no  negligence  or  non-repair  shewn 
on  the  part  of  the  defendants,  and  that  there  was  contribu- 
tory negligence  shewn  on  the  part  of  the  plaintiff. 

The  learned  Judge  thought  there  was  very  little  evidence,, 
if  any,  to  go  to  the  jury,  and  was  inclined  to  nonsuit, 
whereupon  the  plaintiff's  counsel  consented  to  the  whole  case 
case  being  submitted  to  the  Court  as  a  jury.  So  the 
learned  Judge  entered  a  nonsuit,  reserving  leave  to  the 
plaintiff  to  move  to  set  it  aside,  and  to  enter  a  verdict  for  the 
plaintifi'  for  such  sum  as  the  Court,  acting  a  jury,  should 
direct  upon  the  whole  evidence,  drawing  all  necessary 
inferences. 

During  Michaelmas  term,  November  16,  1875,  Howell 
obtained  a  rule  calling  on  the  defendants  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside  and  a  verdict 
entered  for  the  plaintiff  for  the  amount  shewn  by  the  evi- 
dence, pursuant  to  leave  reserved. 

During  Hilary  term,  February  18, 1876,  Campbell  shewed 
cause.  The  obstruction  on  the  road  was  not  the  proximate 
cause  of  the  accident :  Soule  v.  Grand  Trunk  R.  W.  Co.,. 
21  C.  P.  308.  The  evidence  was  as  consistent  with  the 
absence  as  the  presence  of  negligence  on  the  part  of  the 
defendants :  Deverill  v.  Grand  Trunk  R.  W.  Co.,  25  U.  C. 
R.  517 ;  Jackson  v.  Hyde,  28  TJ.  C.  R.  294 ;  Henderson  v. 
Barnes,  32  U.  C.  R.  176  ;  Vars  v.  Grand  Trunk  R.  W.  Co.,. 
23  C.  P.  US  ;  Ringland  v.  Corporation  of  Toronto,  23  C.  P. 
98.  And  there  was  contributory  negligence  on  the  part  of 
Forsyth  for  which  the  plaintiff  was  responsible:  Johnston 
V.  The  Northern  R.  W.  Co.,  34  U.  C.  R.  432. 

Hoiuell,  contra.  Although  the  horse  shied  the  accident 
would  not  have  happened  but  for  the  obstruction,  which 
was  really  the  cause  of  the  accident :  Toms  et  ux.  v.  Cor- 
poration of  Whitby,  35  U.  C.  R.  195.  The  obstruction  was 
such  as  to  be  a  nuisance  :  1  Russell  C.  &  M.,  4th  ed.,  485 ; 
Rex  V.  Gresley,  1  Ventr.  4;  Regina  v.  United  Kingdom 
Electric  Telegraph  Co.,  6  L.  T.  N.  S.  378 ;  Taylor  v.  Green- 
halgh,  L.  R.  9  Q.  B.  487 ;  Rex  v.  Moro'is,  1  B.  &  Ad.  441 
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Roice  V.  Corporation  of  Leeds  and  Grenville,  18  C.  P.  515. 
The  defendants  were  guilty  of  negligence  in  allowing  it  to 
remain  so  long  where  it  was  :  Bwrroivs  v.  March  Gas  and 
Coke  Co ,  L.  R.  5  Ex.  67  ;  Illidge  v.  Goodivin,  5  C.  &  P.  190  ; 
Beque  v.  TheCitij  of  Rochester,  45  N.  Y.  129;  Kearney  v.  The 
London,  Brighton,  dx.,  R.  W,  Co.,  L.  R.  6  Q.  B.  759  ;  White 
V.  Hindley  Local  Board,  L.  R.  10  Q.  B.  219  ;  Shearman 
Redfield  on  Negligence,  3rd  ed.,  sec.  148.  And  there  was  no 
contributory  negligence  on  the  part  either  of  the  plaintiff 
or  of  Forsyth:  Davenport  v.  Ruckman,  37  N.  Y.  568; 
lyson  V.  The  Grand  Trunk  R.  W.  Co.,  20  U.  C.  R.  256. 
The  plaintiff  was  entitled  to  a  verdict  for  $200. 

May  15,  1876.  Harrison,  C.  J. — The  first  question  is, 
whether  there  is  any  duty  on  the  defendants  for  the  viola- 
tion of  which  an  action  will  lie  for  the  recovery  of  damages. 

All  injuries  whatsoever  to  any  highway,  as  by  digging  a 
ditch  or  making  a  hedge  overthwart  it,  or  laying  logs  of 
timber  on  it,  or  by  doing  any  other  act  which  will  render 
it  less  commodious  to  the  King's  people,  are  public  nuisances 
at  common  law :  1  Haivk.  P.  C.  p.  700. 

It  is  no  excuse  for  one  who  layeth  such  logs  in  the 
highway  that  he  laid  them  only  here  and  there,  so  that  the 
people  might  have  a  passage  by  windings  and  turnings 
through  the  logs,  &c. :  Ih.  p.  701. 

The  rights  of  the  public  are  thus  aptly  defined  in  the 
language  of  pleading  :  to  pass  and  repass  on  foot  and  with 
horses  and  carriages  at  their  free  will  and  pleasure  over 
the  highway.  Every  obstruction  which  to  a  substantial 
-degree  renders  the  exercise  of  that  right  unsafe  or  incon- 
venient is  a  violation  of  that  right:  per  Erie,  C.  J.  in 
Regiiia  v.  Train,  3  F.  &  F.  22,  at  p.  27. 

If  the  poles  were  laid  in  and  along  the  highway 
by  the  Dominion  Telegraph  Company,  there  can  be  no 
•  doubt  that  the  company  might  have  been  indicted  for 
what  they  did  in  obstructing  the  free  use  of  the  highway 
•by  the  public. 

There  is  as  little  doubt  on  the  authorities  that  the  plain- 
tiff, if  he  and  the  driver  were  free  from  contributory  negli- 
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gence,  would  have  the  right  to  sue  the  company  and  recover 
damages  arising  from  the  unlawful  obstruction  of  the  high- 
way :  Butterfield  v.  Forrester,  11  East  60 ;  Flower  v.  Adam 
2  Taunt.  314;   Greasly  v.  Codling  et  al  2  Bing.  263;, 
Marriott  v.  Stanley,  1  M,  &  G.  568;  Illidge  v.  Goodiuin,  5 
C.  &;  P.  190;  Ridley  v.  Lamh,  10  U.  C.  R.  354;  Winter- 
bottom  Y.  Lord  Derby,  L.  R.  2  Ex.  316;  Soule  v.  Grand 
Trunk  R  W  Co.,  21  C.  P.  308 ;  Vars  v.  The  Grand  Trunk- 
R.  WCo.,  23  C.  P.  148;  Lake  v.  Milliken,  16  Am.  456. 
/    But  the  question  which  now  arises  is,  as  to  the  liability 
,  of  the  defendants,  the  municipal  corporation,  whose  high- 
'  way  in  other  respects  was  in  proper  repair,  and  who  had 
I  nothing  whatever  to  do  with  the  placing  of  the  obstruc- 
t  tipn  upon  the  highway,  to  be  sued  for  damages  arising 
I  from  the  obstruction. 

The  question  is  a  most  important  one,  and  one  which,  so 
far  as  I  know,  has  not  yet  been  absolutely  determined  in 
any  of  the  Superior  Courts  of  this  Province. 

The  general  rulejg,  that  where  a  nuisance  is  wrongfully 
created  by  a  stranger  on  the  land  of  another,  the  owner 
of  the  land  is  not  responsible  for  its  continuance  unless  he 
in  some  manner  adopt  the  act  of  the  wrong-doer :  See  Rex 
v.  Pedly,  1  A.  &  E.  822  ;  Todd  v.  Flight,  9  C.  B.  N.  S.  377 ; 
Coe  V.  Wise,  5  B.  &  S.  440 ;  Regina  v.  The  Bradford'  Navi- 
ation  Co.,  6  B.  &  S.  631 ;  Saxbyv.  The  Manchester,  Sheffield 
and  Lincolnshire  R.  W.  Co.,  L.  R.  4  C.  P.  198. 

But  in  the  case  of  a  higWay,  harbour,  or  other  pre- 
mises, to  the  use  of  which  the  public  are  invited,  where  the 
existence  of  the  nuisance  is  known  to  those  who  have  the 
care  of  the  highway,  harbour,  or  other  premises,  the  con- 
tinuance of  the  nuisance,  after  the  lapse  of  a  reasonable 
time  for  its  removal,  may,  under  certain  circumstances,  be 
deemed  wrongful  and  actionable  in  the  event  of  damage 
arising  from  neglect  to  remove  the  nuisance :  The  Mersey 
Docks  Trustees  v.  Gihbs  et  cd.,  L.  R.  1  H.  L.  93;. 
Collins  V.  The  Middle  Level  Commissioners,  L.  R.  4  C. 
P.  279,  287 ;  Winch  v.  The  Conservators  of  the  Thames, 
L.  R.  7  C.  R  458;  S.  C,  L.  R.  9  C.  P.  378 ;  Hood  v.  TAe 
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Toronto  Harbour  Commissioners,  34  U.  C.  R.  87  ;  Camp- 
hell  V.  Portland  Sugar  Co.,  16  Am.  503. 

In  Davis  v.  Carting  8  Q.  B.  286,  where  the  declaration 
charged  that  defendant  was,  under  the  Highway  Act  (5  & 
6  Wm.  IV.  ch.  50),  surveyor  of  the  parish  :  that  gravel  had 
been  placed  on  a  highway  in  the  parish,  by  means  of 
which  highway  the  gravel  was  obstructed,  and  the  gravel 
was  a  nuisance  to  the  public  ;  that  the  defendant  had 
notice,  and  was  requested  to  remove  the  same,  but  did  not 
within  a  reasonable  time  remove  the  same,  whereby,  &c.; 
and  it  was  proved  that  defendant  had  notice  of  the  gravel 
beinof  laid,  and  neijlected  to  remove  it,  and  that  the  o-ravel 
caused  the  injury  in  respect  of  which  plaintiff'  sued — it 
was  held  that  defendant  under  section  109  of  the  Act  was 
entited  to  a  notice  of  action,  and  on  this  ground,  that  he 
was  "  charged  as  a  surveyor  within  the  positive  act  of 
leaving  gravel  on  the  road  where  it  had  been  improperly 
placed,  for  an  unreasonable  time."  See  further  Rich  v. 
Brooyfield,  4  C.  B.  783,  802 ;  Broicn  v  Mallett,  5  C.  B.  599, 
607;  Earl  of  Derby  v.  Bury  Improvement  Commis- 
sioners, L.  R.  3  Ex.  121. 

In  Fareman  et  ux.  v.  The  Mayor  dx.  of  Canterbury,  L. 
R.  6  Q.  B.  214,  where  a  heap  of  stones  was  left  by  the 
road  side,  without  light,  by  persons  employed  to  repair  the 
road,  and  one  of  the  plaintiffs  on  a  dark  night  drove 
against  the  heap  and  was  upset  and  injured,  the  defen- 
dants, having  general  charge  of  the  highway,  were  held 
responsible  for  damages. 

In  White  v.  The  Hindley  Local  Board  of  Health,  L.  R. 
10  Q.  B.  219,  where  it  appeared  that  as  the  plaintiff  was 
riding  along  a  highway,  under  which  was  a  sewer,  his 
horse  trod  on  a  grating  put  there  to  drain  the  surface  water 
off  the  road  into  the  sewer,  but  which  grating  was  defective, 
it  was  held  that  the  defendants,  as  the  owners  of  the  sewer, 
of  which  the  grating  formed  a  part,  were  liable  for  negli- 
gence in  not  keeping  the  grating  in  a  proper  state  of  repair. 

In  Pendlebury  v.  Greenhalgh,  L.  R.  1  Q.  B.  D.  36,  the 
action  was  brought  against  the  defendant  as  surveyor  of 
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highways,  appointed  by  the  vestry  of  a  parish  at  a  salary. 
The  action  was  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  means  of  a  fall  from  a  dog- 
cart owing  to  a  defective  state  of  the  road.  The  defect 
arose  in  this  manner :  It  was  ordered  by  the  vestry  that 
about  150  yards  of  the  road  should  be  raised.  Defendant 
contracted  with  one  G  to  do  the  labour  at  3|d.  per  yard,  the 
vestry  finding  the  stones  and  materials.  The  work  was 
carried  on  by  raising  one- half  of  the  width  of  the  road 
about  a  foot,  leaving  the  other  half  at  its  old  level,  and  a 
considerable  length  of  road  was  thus  left  without  light  or 
fencing ;  and  in  consequence  the  dog-cart  of  the  plaintiff 
was  upset.  The  plaintiff  was  held  entitled  to  recover. 
And  per  Lord  Cairns,  j).  41 :  "  If  the  defendant  did  not 
contract  for  the  fencing  or  lighting,  then  the  duty  of 
fencing  or  lighting  remained  in  the  defendant,  for  which 
he  remained  responsible." 

But  although  the  liability  to  indictment  for  non- 
removal  may  be  clear,  the  liability  to  be  sued  by  a  private 
individual  suffering  damage,  in  the  absence  of  some  statute 
giving  the  right  of  action,  is  not  at  all  clear  on  the  authori- 
ties :  Holliday  v.  The  Vestry  of  St  Leonard,  11  C.  B.  N. 
S.  192  ;  Coe  v.  Wise,  L.  E.  1  Q.  B.  711  ;  Hartnall  v.  The 
Ryde  Commissioners,  10  Jur.  N.  S.  257  Q.  B.  1864 ; 
Parsons  v.  The  Vestry  of  Bethnal  Green,  17  L.  T.  N.  S. 
211,  C.  P.  1867  ;  Gibson  v.  The  Mayor,  &c.,  of  Freston,  L. 
R.  5  Q.  B.  218  ;  Harrold  v.  Corporation  of  Simcoe  et 
at,  16  C.  P.  43,  S.  C,  118,  C.  P.  1 ;  Taylor  v.  Green- 
halgh,  L.  R.  9  Q.  B.  487 ;  Detroit  v.  Blahehy,  4  Am.  450  ; 
loivn  of  Walthani  v.  Kemper,  8  Am.  652;  White  v.  The 
County  of  Bond,  11  Am.  65. 

The  authorities  on  the  point  being  doubtful  we  shall 
turn  to  the  Municipal  Act  for  the  statement  of  the  law 
there  to  be  found. 

Section  407  of  the  Act  vests  every  public  road,  street, 
bridge,  or  other  highway  in  a  city,  township,  town,  or 
incorporated  village,  in  the  municipality,  subject  to  any 
riirhts  in  the  soil  which  the  individuals  who  laid  out  the 
road,  street,  bridge,  or  highway,  reserved. 
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Section  409  declares  that  every  public  road,  street, 
bridge  and  highway  shall  be  kept  in  repair  by  the  corpor- 
ation, and  on  default  of  the  corporation  so  to  keep  in 
repair,  the  corporation  shall,  besides  being  subject  to  any 
punishment  provided  by  law,  be  civilly  responsible  for  all 
damages  sustained  by  any  person  by  reason  of  such  default. 

Section  372,  sub-sec.  1,  authorizes  the  council  of  every 
county,  township,  city,  town,  and  incorporated  village  to 
pass  by-laws  for  appointing  such  overseers  of  highways, 
road  surveyors,  road  commissioners,  &c.,  and  such  other 
officers  as  are  necessary  in  the  affairs  of  the  corporation,  or 
for  carrying  into  effect  the  provisions  of  the  Act  of  the 
Legislature. 

Section  384,  sub-sec.  42,  enables  the  council  of  every 
city,  town,  and  incorporated  village  to  pass  by-laws  for  re- 
gulating or  preventing  the  encumbering,  injuring,  or  fouling 
by  animals,  vehicles,  vessels,  or  other  means,  of  any  road, 
street,  square,  alley,  lane,  bridge,  or  other  communication. 

It  is  singular  that  the  latter  power,  although,  as  regards 
obstructions,  as  necessary  in  the  case  of  townships  as  in 
the  case  of  the  other  municipalities  named,  has  not  by  the 
sub-section  in  question  been  extended  to  township  councils, 
but  I  apprehend  that  it  is  a  power  which,  if  necessary, 
would  in  the  case  of  townships  be  implied. 

Where  a  public  body  is  clothed  by  statute  with  authority 
to  do  an  act  which  concerns  the  public  interest,  the  exe- 
cution of  the  power  may  be  insisted  upon  as  a  duty,  though 
the  statute  creating  it  be  only  permissive  in  its  terms  : 
See  Rex  v.  Barloiu,  Carthew,  293-4,  2  Salk.  609 ;  The 
People  V.  Corporation  of  Albany,  11  Wend.  539  ;  Parker 
V.  Macon,  89  Ga.  725  :  Mayor  of  Neiu  York  v.  Furze,  3 
Hill  612;  Drake  v.  City  of  Loivell,  13  Mete.  292  and  cases 
cited  in  Maxivell  on  the  interpretation  of  statutes  218-222. 

The  question  is,  whether  the  continuance  of  the  obstruc- 
tion in  this  case,  without  removing  it,  can  be  said  to  be  "  a 
default "  of  the  corporation  "  to  keep  in  repair  "  the  road 
on  which  the  plaintiff  received  the  injuries,  in  respect  of 
which  he  sues. 
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The  enactment  ought  to  receive  such  fair,  large,  and 
liberal  construction  and  interpretation,  as  will  best  ensure- 
the  attainment  of  the  object  of  the  Act,  according  to  its 
true  intent,  meaning,  and  spirit  :  31  Yic.  ch.  1,  sec.  10  sub- 
sec.  29. 

The  object  of  the  Act  is  the  safety  and  convenience  of 
the  public  when  lawfully  using  the  highways  of  the  muni- 
cipality. 

We  should,  therefore,  if  possible,  give  to  the  Act  such 
fair,  large,  and  liberal  construction  as  will  best  ensure  the- 
attainment  of  that  object. 

When  a  highway  is  in  such  a  state  from  any  cause^ 
whether  of  nature  or  man,  that  it  cannot  be  safely  or  con-^ 
veniently  used,  it  may  in  a  large  and  liberal  sense  be  said 
to  be  out  of  repair. 

Whether  the  defect  be  an  excavation  caused  by  nature  or- 
man,  or  an  addition  making  an  obstruction  caused  by 
nature  or  man,  it  may  be  equally  unsafe  and  equally  incon- 
venient to  the  public  to  use  the  highway. 

The  statute  prescribes  no  standard  of  repaii*,  nor  does  it 
in  any  manner  declare  what  is  to  be  deemed  non-repair.. 
It  would  not  be  practicable  for  the  statute  to  do  so. 

It  would  be  absurd  to  require  the  municipality  to  keep 
all  its  roads  in  the  same  state  of  repair,  or  to  require  the 
municipality  to  keep  even  the  same  road  in  the  same  state- 
of  repair  during  all  seasons  of  the  3^ear. 

The  question  whether  a  highway  is  in  repair  or  not  at 
the  time  of  the  occurrence  of  an  accident  is,  in  general,  a 
question  of  fact.  In  the  determination  of  the  question,  it 
is  necessary  to  take  into  account  the  nature  of  the  country,, 
the  character  of  its  roads,  the  care  usually  exercised  by^ 
municipalities  in  reference  to  such  roads,  the  season  of  the- 
year,  the  nature  and  extent  of  travel,  the  place  of  the  acci- 
dent, and  the  manner  and  nature  of  the  accident :  Colbeck 
et  ux,  V.  Corporation  of  Brantford,  21  U.  C.  K.  276:  Cas- 
well V.  St.  Marys,  c&c,  Road  Co.,  28  U.  C.  R.  247  ;  Regina 
V.  The  Board  of  Guardians  of  the  Ei^som  Union,  8  L.  T. 
N.  S.  383 ;  O'Connor  v.  Corporation  of  Otonabee,  85  U.  C. 
R.  73;  Hutton  v.  Corporation  of  Windsor,  34  XJ.  C.  R.  487^ 
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It  has  been  held  that  the  defect  must  be  such  as  to  ren- 
der the  corporation  liable  to  be  indicted  for  a  nuisance  : 
Bingland  v.  The  Corporation  of  Toronto,  23  C.  P.  93; 
Ray  V.  The  Corporation  of  Petrolia,  24  C.  P.  73.  See  im:- 
thev  Howard  v.  The  Inhabitants  of  Xorth  Bridgetvater,  16 
Pick.  189,  and  Mer  rill  v.  The  Inhabitants  of  Hampden, 
Maine  234. 

There  is  much  resemblance  between  the  enactment  on 
the  subject  contained  in  our  Act  and  the  enactments  con- 
tained in  the  statutes  of  each  of  the  neighbouring  States  of 
Connecticut,  Maine,  Massachusetts,  New  Hampshire,  and 
Vermont. 

The  Connecticut  statute,  in  substance,  is,  that  the  muni- 
cipalities shall  make  and  keep  in  good  and  sufficient 
repair  all  the  needful  highways,  &c.  See  Dillon,  2nd  ed. 
sec.  786  note.  And  under  this  statute  it  has  been  held 
that  it  is  the  duty  of  the  municipalities  concerned  to 
remo\'e  obstructions  made  by  others.  See  Manchester  v. 
The  City  of  Hartford,  30  Conn.  118  ;  Jones  v.  The  City  of 
Nevj  Haven,  34  Conn.  1. 

The  Maine  statute,  in  substance,  is,  that  all  highways,  &;c , 
are  to  be  "  kept  in  repair  and  amended  from  time  to  time, 
that  the  same  may  be  safe  and  convenient  for  travellers," 
&c.;  Dillon,  Mun.  Cor.,  2nd  ed.,  sec'  786,  note.  And  under 
this  statute  it  has  been  held  that  it  is  the  duty  of  the  muni- 
cipalities concerned  to  remove  obstructions  made  by  others. 
See  Springer  v.  The  Inhabitants  of  Bowdoinham,  7  Maine 
4-52;  Johnson  Y.  The  Inhdntants  of  Whitfield,  18  Maine 
286;  French  v.  The  Inhabitants  of  BrunsivicJc,  21  Maine  29. 

The  Massachusetts  statute,  in  substance,  is,  that  all 
highways,  &c.,  are  "  required  to  be  kept  in  repair  at  the 
expense  of  the  town,  &c.,  so  that  the  same  may  be  safe  and 
convenient  for  travellers,"  &c. :  Dillon,  Mun.  Cor.,  2nd  ed.,  sec. 
786,  note.  And  under  this  statute  it  has  been  held  that  it  is 
the  duty  of  municipalities  concerned  to  remove  obstruc- 
tions made  by  others :  Bigelotu  v.  The  Inhabitants  of 
Weston,  3  Pick.  267  ;  Currier  v.  The  Inhabitants  ofLoiuell, 
16  Pick.  170  ;  The  Inhabitants  of  Loivell  v.  Boston  and^ 
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Lowell  R.  W.  Co.,  23  Pick.  24;  Snow  v.  The  Inhabitants 
of  Adams,  1  Cush.  448;  Bacon  v.  The  City  of  Boston,  3 
Cush.  174  ;  Fitz  v.  The  City  of  Boston,  4  Cush.  365  ;  Cogg- 
sivell  V.  The  Inhabitants  of  Lexington,  4):  Cush.  307;  Col- 
lins V.  The  Inhabitants  of  Dorchester,  6  Cush.  396 ;  Ray- 
mond V.  The  City  of  Lowell,  6  Cush.  524 ;  Davis  v.  The 
Inhabitants  of  Leominster,  1  Allen  182. 

The  New  Hampshire  statute  is,  in  substance,  that  "  in  case 
any  special  damage  shall  happen  to  persons  or  their  teams 
or  carriages  by  means  of  the  insufficiency  or  want  of  repair 
of  any  highway,"  &c.:  Dillon,  2nd  ed.,  sec.  786,  note.  And 
under  this  statute  it  has  been  held  that  it  is  the  duty  of 
municipalities  concerned  to  remove  obstructions  made  by, 
others :  Johnson  v.  Town  of  Haverhill,  35  N.  H.  74;  Hall 
V.  Manchester,  40  N.  H.  410  ;  Clarh  v.  Barrington,  41  N. 
H.  44 ;  Hoive  v.  Plainfield,  41  N.  H.  135 ;  Palmer  v.  City 
.  of  Portsmouth,  43  N.  H.  265  ;  Chamberlain  v.  Enjield,  43 
N.  H.  356. 

The  Vermont  statute  is,  in  substance,  that  if  any  special 
damage  shall  happen  "  by  means  of  the  insufficiency  or  want 
of  repair  of  any  highway,"  &c. :  Dillon,  Mun.  Cor.,  2nd  ed., 
sec.  786,  note.  And  under  this  statute  it  has  been  held  that 
it  is  the  duty  of  the  municipalities  concerned  to  remove 
obstructions  made  by  others:  Kelsey  v.  Toivn  of  Glover,  15 
Ver.  708  ;  Willaud  v.  The  Town  of  Neivbiiry,  22  Ver.  458. 

The  obligation  under  all  these  statutes,  under  whatever 
form  of  words  expressed,  is  substantially  "  to  keep  the 
highways  in  repair  ;"  and  this  is  the  precise  obligation 
under  our  statute  cast  upon  municipalities  in  this  Province. 

I  think  that  we  cannot  do  better  than  follow  the  reasoning 
of  the  American  Judges,  in  the  several  cases  to  which  I 
have  referred,  and  other  similar  cases  to  which  I  shall 
hereafter  refer. 

Any  other  course  would,  I  fear,  be  destructive  of  the 
efficiency  of  our  roads,  and  would  be  opposed  to  what  I 
take  to  be  the  real  intention  of  the  Legislature,  which  is, 
to  have  the  roads  reasonably  fit  for  travel. 

The  only  case  directly  bearing  on  the  point  in  this  Pro- 
vince that  I  have  seen  is,  the  decision  of  the  learned  J udge 
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of  the  County  Court  of  the  County  of  Simcoe,  in  Clark  v.  The 
loivnship  of  Oro.  The  case  is  not  reported,  but  the  learned 
Judge  has  been  good  enough,  at  my  request,  to  furnish 
me  his  written  judgment  for  perusal.  The  obstruction 
there  was,  a  skidway  placed  by  a  lumberman  on  one  of  the 
side  roads  of  the  township  of  Oro.  It  had  been  allowed  to 
remain  on  the  highway  for  months.  The  accident  arose 
in  consequence  of  the  obstruction.  The  jury  foimd  a  ver- 
dict for  the  plaintiff.  And  the  learned  Judge,  in  an  able 
judgment,  referring  to,  and  adopting  the  principle  of  the 
American  cases,  sustained  that  verdict. 

Having  carefully  read  the  judgment,  I  concur  in  many 
of  the  observations  and  in  the  ultimate  ruling  of  the 
learned  Judge.  His  long  experience  as  a  Judge  and  his 
knowledge  of  the  wants,  habits,  and  manners  of  the  people 
of  the  country  entitle  anything  which  he  says  on  such  a 
subject  as  the  present  to  great  Aveight.  He  said,  among 
other  things,  "  I  take  it  that  a  highway  cannot  be  said  to 
be  in  repair  if  there  are  obstructions  on  it  so  close  to  the 
travelled  track  as  to  render  it  unsafe  passing  by  day  or 
night,  or  even  if  the  obstructions  render  the  highway  less 
commodious.  And,  I  think,  this  would  not  be  an  unsafe 
rule  in  this  country.  The  road,  at  all  events,  should  be  in 
such  a  condition  as  to  be  reasonably  passable.  It  is  to  be 
remembered  that  a  .great  part  of  the  travelling  on  the  back 
roads  in  this  country  is  done  in  the  night  or  early  morning 
in  teaming  grain,  drawing  lumber,  &c.,  and  this  more 
particularly  in  the  winter  season,  when  there  is  a  track 
just  the  width  of  the  sleigh  and  no  more.  If  logs  or  other 
obstructions  are  so  near  the  track  as  to  catch  the  whipple- 
trees,  which  project  beyond  the  sleigh,  there  is  always 
danger.  And  such  a  road  would  not  be  safe,  and  conse- 
quently, I  think,  out  of  repair." 

The  two  nearest  decisions  in  any  one  of  our  Superior 
Courts  that  I  have  seen  are,  Buchanan  v.  The  Toivn  of 
Gait,  12  C.  P.  73,  and  Roiue  v.  Corporation  of  Leeds  and 
Grenville,  13  C.  P.  515. 

In  the  former  case  the  plaintiff  claimed  damages  from 
the  defendants  for  a  breach  of  duty  in  allowing  and  per- 
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mitting  dirt  and  rubbish  to  be  thrown  upon  a  public  high- 
way on  which  his  premises  abutted,  and  which  pressed 
-against  his  fence.  And  it  was  held  that  the  mere  fact  of  a 
wrong  doer  throwing  rubbish  upon  a  public  highway  and 
thereby  causing  injury,  such  as  complained  of,  to  a  private 
individual  is  not  a  breach  of  duty  for  which  a  municipal 
corporation  is  liable. 

In  the  latter  case,  where  defendants,  a  municipal  corpora- 
tion, for  the  purpose  of  repairing  their  road,  placed  on  the 
side  thereof  heaps  of  grave],  &c.,  and  took  no  precaution 
to  prevent  parties  passing  along  the  road  from  running 
against  these  heaps,  it  was  held  that  a  plea,  under  section  337 
of  Consol.  Stat.  U.  C.  ch.  54,  that  the  action  was  not  brought 
in  three  months,  was  bad,  as  the  action  was  not  based  on 
the  neglect  of  the  defendants  to  keep  the  road  in  repair 
but  on  the  commission  of  the  act  referred  to,  namely, 
placing  gravel  on  the  highway,  and  neglecting  to  afford 
sufficient  notice  or  protection  to  the  public  against 
damage.  It  was,  however,  assumed  that  there  was  a  good 
cause  of  action. 

Neither  case  directly  touches  the  point  under  con- 
sideration here. 

In  the  latter  case  the  defendants  themselves  were  the 
authors  of  the  wrong,  and  there  can  be  no  doubt  as  to  their 
liability  in  such  a  case. 

In  the  former  case  not  only  was  the  complaint  entirely 
different  to  the  complaint  here,  but  the  decision  is  rested 
on  a  principle  that  cannot  be  questioned:  that  is  to  say,  that 
the  raere  fact  of  a  wrong  doer  throwing  rubbish  upon  a 
highway,  coupled  with  injury,  does  not  give  a  right  of 
action  against  the  municipal  corporation. 

The  action  is  based  on  negligence.  There  cannot  in 
such  a  case  be  negligence  unless  there  be  knowledge  or 
means  of  knowledge.  The  mere  existence  on  a  highway 
of  an  obstruction  is  not  enough  to  establish  negligence  on 
the  part  of  the  corporation:  McGinity  v.  The  Mayor  of  Neiu 
York,  5  Duer  674.  See  also  Ray  v.  The  Corporation  of 
Fetrolia,  24  CP.  73;  Hutton  v.  The  Corporation  of  Windsor, 
34  U.  C.  R.  487. 
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It  is  necessary  in  some  manner  to  connect  the  corpora- 
tion with  the  obstruction,  either  as  having  directly  caused 
it:  Hutson  v.  The  Mayor  of  Neiv  Yorh,  9  N.  Y.  163; 
Rowe  V.  The  Corporation  of  Leeds  and  Grenville,  13  C.  P. 
515 — assented  to  it ;  The  Mayor  of  Neiv  York  v.  Furze,  3 
Hill  612 — or  with  a  knowledge  of  its  existence  or  the 
means  of  knowing  of  its  existence,  and  being  negligently 
ignorant  of  it,  permitting  it  to  remain:  Hart  v.  The  City 
of  Brooklyn,  36  Barb.  226.  See  also  Bateman  v.  The  City 
of  Hamilton,  33  U.  C.  R.  244 ;  Hammond  v.  Vestry  of 
St.  Pancras,  L.  R.  9  C.  P.  316 ;  White  v.  Hindley  Local 
Board,  L.  R.  10  Q.  B.  219. 

And  where  the  obstruction  is  the  work  of  a  wrong- 
doer, notice  of  it  should  be  brought  home  to  the  corpora- 
tion, or  the  defect  be  so  notorious  as  to  make  it  reasonable 
to  fix  the  corporation  with  notice  of  it :  Beivey  v.  The  City 
of  Detroit,  15  Mich.  307;  Maijor  v.  Sheffield,  4  Wall.  189; 
Hart  V.  The  City  of  Brooklyn,  36  Barb.  226;  Reed  v.  The 
Lnhahitants  of  Northfield,  13  Pick.  94  ;  Manchester  v.  The 
City  of  Hartford,  30  Conn.  118;  McGinity  v.  The  Mayor 
of  New  York,  5  Duer.  674 ;  Davenport  v.  Ruckrnctn,  10 
Bosw.  20,  affirmed,  37  N.  Y.  568.  See  also  The  Mersey  Docks 
and  Harbour  Co.  v.  Penltalloiv^  7  H.  &  N.  329,  affirmed 
L.  K  1  H.  L.  93  ;  Hood  v.  The  Harbour  Commissioners  of 
Toronto,  33  U.C.R  148. 

If  the  def^dants  here  had  notice  of  the  nuisance,  or 
were  negligently  ignorant  of  it,  they  are  liable  to  be 
sued.  There  was  nothing  latent  about  the  poles.  They 
were  not  only  visible,  but  allowed  to  remain  after  an 
officer  of  the  corporation  had  knowledge  of  their  situation. 
So  far  as  we  can  see,  there  was  plenty  of  room  for  the 
placing  of  the  poles  without  at  all  encroaching  upon  the 
travelled  part  of  the  road.  The  corporation  might  at  all 
events  have  compelled  their  removal  off*  the  travelled  part 
■of  the  road,  but  did  not  do  so. 

It  is  for  a  jury  to  decide  whether,  under  the  facts  proved, 
notice  of  a  defect  can  or  ought  to  be  inferred.  There  is 
no  presumption  of  law  on  the  subject :  Colley  v.  The  In- 
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habitants  of  Westhrook,  2  Am.  30 ;  Stanton  v.  The  City  of 
Springfield,  12  Allen  566  ;  Hall  v.  The  City  of  Loiuell,  10 
Cush.  260  ;  Mosey  v.  The  City  of  Troy,  61  Barb.  580. 

If  this  question  had  on  the  evidence  been  submitted  by 
the  learned  Judge  to  the  jury,  and  they  had  found  in  favour 
of  the  affirmative,  I  would  not  have  felt  inclined  to  inter- 
fere with  the  verdict.  And  sitting  as  a  juror  I  think  I  am 
warranted  by  the  evidence  in  finding  in  the  affirmative  of 
the  question. 

In  giving  judgment  in  Reed  v.  Inhabitants  of  North- 
field,  13  Pick.  94,  Chief  Justice  Shaw  said,  p.  98 :  "It  has- 
often  been  held  in  giving  a  construction  to  this  Act, 
that  notice  to  the  town  of  a  defect  of  a  highway 
may  be  inferred  from  its  notoriety,  and  from  its  con- 
tinuance for  such  a  length  of  time  as  to  lead  to  the  pre- 
sumption that  the  proper  officers  of  the  town  did  in  fact 
know,  or,  with  proper  vigilance  and  care,  might  have  known 
the  fact.  This  latter  is  sufficient,  because  this  deo^ree  of 
care  and  vigilance  they  are  bound  to  exercise,  and  there- 
fore, if  in  point  of  fact  they  do  not  know  of  such  defect 
when  by  ordinary  and  due  vigilance  and  care  they  would 
have  known  it,  they  must  be  responsible,  as  if  they  had 
actual  notice."  See  further,  Deiuey  v.  The  City  of  Detroit,. 
15  Mich.  307  ;  Manchester  v.  The  City  of  Hartford,  30" 
Conn.  118;  Hew  v.  Plainfield,  41  N.  H.  135  ;  Rapho  and 
West  Hempfield  Toivnships  v.  Moore,  8  Am.  202 ;  Weisen- 
berg  v.  The  City  of  Appleton,  7  Am.  39,  and  cases  in  note 
thereto.  This  is  the  same  doctrine  as  held  in  The  Mersey 
Bocks  and  Harbour  Co.  v.  Penhalloio,  7  H.  &  N.  329,  S.  C.,, 
L.  R  1  H.  L.  93,  to  which  I  have  already  referred.  See  also 
Ihompson  V.  The  North  Eastern  R.  W.  Co.,  3  L.  T.  N.  S. 
618  ;  Submarine  Telegraph  Co  v.  Diclcson,  15  C.  B.  N.  S. 
759. 

But  it  is  argued  by  the  counsel  for  the  defendants  that 
the  negligence  of  the  defendants  was  not  the  proximate 
cause  of  the  plaintiff's  injuries.  Although  Forsyth,  the 
driver,  swears  that  the  cause  of  the  accident  was  the  shying 
of  the  horse,  the  plaintiff's  evidence  does  not  corroborate 
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him.  I  am  not  clear  that  the  shying  of  the  horse  was 
the  cause  of  the  accident.  But  even  if  it  were,  I  cannot 
on  this  point  accede  to  the  argument  of  the  defendants'^ 
counsel. 

In  Shericood  v.  The  Corporation  of  Hamilton,  37  U.  G.  R. 
410,  I  had  occasion  to  consider  the  question  of  proxi- 
mate cause  in  a  similar  case.  The  conclusion  at  which  I 
arrived  in  that  case,  after  an  examination  of  many  authorities 
bearing  on  the  point,  to  which  may  now  be  kidded Baldiuin  v. 
The  Greemuoods  Turnpike  Co.,  16  Am.  33,  was  that,  although 
in  one  sense  the  shying  of  the  horse  may  be  said  to  be  a  cause 
of  the  accident,  it  is  not  the  proximate  cause — in  other 
words,  if  the  accident  would  not  have  happened  but  for  the 
defect,  although  the  shj^ing  of  the  horse  may  be  a  con- 
tributing cause,  it  is  not  such  a  contributino-  cause  as  to 
free  the  corporation  from  liability ^Avhere  negligence  is  estab- 
lished. To  that  opinion  I  still  adhei'e  ;  and  adhering  to  it 
must  decide  this  point  in  favour  of  the  plaintiff  and  against 
the  defendants. 

The  remaining  question  is  whether  there  was  contribu- 
tory negligence  on  the  part  of  the  driver. 

The  degree  of  care  which  should  be  reasonably  looked 
for  in  one  case  would  not  be  reasonably  required  in  another. 
Care  in  each  case  can  only  be  properly  measured  by  the 
degree  of  danger  to  which  the  person  is  exposed.  There  is 
more  danger  in  crossing  a  railway  track  than  in  driving 
along  an  ordinary  highway.  The  track  itself  is  a  signal  of 
danger,whereas  on  the  highway  there  maybe  no  signal  what- 
ever of  danger.  For  this  reason  Johnston  v.  The  Northern 
R.  W.  Co.,  34  U.  C.  R.  432,  is  inapplicable  to  a  case  like 
the  present. 

It  is,  however,  the  duty  of  every  one  travelling  along  a 
highway  to  use  caution  and  prudence  adapted  to  the  cir- 
cumstances in  which  he  is  placed.  The  driver  knew  that 
the  telegraph  poles  were  placed  on  and  along  the  highway 
at  short  distances  from  each  other.  Having  used  proper 
care  he  passed  many  of  them  in  perfect  safety.  And 
yet  knowing  of  their  existence  he,  all  at  once,  ceasea 
17 — VOL.  XXXIX  U.C.R 
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to  pay  any  attention  whatever  to  the  highway,  and  while 
in  this  careless  state,  he,  in  broad  daylight,  at  eight  o'clock 
in  the  morning,  drove  against  a  particular  pole  which 
caused  the  sulky  to  upset.  Had  he  been  using  avy  care 
at  the  time  the  accident  could  not  have  occurred.  If  he 
were  the  plaintiff,  a  jury  would  be  quite  justified  in  finding 
him  guilty  of  contributory  negligence  :  See  Raymond  v. 
Lowell,  6  Cush.  536 ;  and  our  decided  cases  shew  that  in  such 
a  case  as  the  present  the  plaintiff  is  liable  for  the  negli- 
gence of  the  driver:  Winclder  v.  Great  Western  B.  W.  Co., 
18  C.  P.  250 ;  NicholU  v.  Great  Western  B.  W.  Co.,  27  U. 
C.  R.  382 ;  Eastrick  v.  Great  Western  B.  W.  Co.,  lb.  396. 
If  I  were  sitting  as  a  Judge  with  a  jury,  I  should  leave 
the  issue  to  a  jury :  but  sitting  here  as  a  juror,  I  am  com- 
pelled to  find  this  issue  against  the  plaintiff". 

Morrison,  J. — I  am  also  of  opinion  that  the  defendants 
are  entitled  to  our  judgment.  My  judgment  is  solely  rested 
on  the  ground  of  contributory  negligence — the  only  point 
which  I  have  considered. 

Wilson,  J.,  concurred. 


Bule  discharged, 
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In  the  matter  of  the  Election  for  the  Electoral 
Division  of  Addington — David  James  Waggoner, 
Petitioner,  and  Schuyler  Shirley,  Respondent. 

Controverted  election— Delay  In  trialSS  Vic.  ch.  10,  se^s.  1,  2,  D. 

The  38  Vic.  ch.  10,  sec.  2,  D.,  enacts  "The  trial  of  every  election  petition 
shall  be  commenced  within  six  months  irom  the  time  when  such 
petition  has  been  presented,  and  shall  be  proceeded  with  de  die  in  diem, 
until  the  trial  is  over,  unless  on  application  supported  by  affidavit  it  be 
shewn  that  the  requirements  of  justice  render  it  necessary  that  a  post- 
ponement of  the  case  should  take  place."  The  petition  here  was  filed 
on  the  1  2th  December,  1874.  Hilary  and  Easter  terms,  and  the  session 
of  Parliament,  took  up  three  months  and  eleven  days,  so  that,  under  the 
Act,  the  six  months  would  not  expire  until  the  21st  September,  1875. 
The  trial  having  been  fixed  for  the  10th  August,  the  respondent's  attorney 
consented,  without  prejudice, 'to  adjournment,  and  on  the  80th  July  an 
order  was  made  postponing  the  trial  until  a  Judge  should  be  able  to 
attend.  On  the  22nd  December,  1875,  the  trial  was  fixed  for  the  18th 
January,  1876,  and  afterwards  by  consent  postponed  till  2nd  February. 

Held,  that  the  trial  need  not  be  commenced  within  six  months  in  order 
to  authorize  a  postponement,  but  that  the  commencement  may  be 
postponed  beyond  that  time. 

The  Glengarry  election,  12  L.  J.  N.  S.  117,  not  followed. 

But,  under  the  facts  more  fully  stated  below,  it  was  held  that  the  long 
delay  was  not  warranted ;  and  all  further  proceedings  were  stayed. 

InHilary  Term, February  11,  lHlQ,Bethune  obtained  a  rule 
calling  on  the  petitioner  to  shew  cause  why  all  further  pro- 
ceedings should  not  be  sta^^ed,  on  the  ground  that  the  trial 
was  not  commenced  within  six  months  from  the  time  of  the 
presentation  of  the  petition,  within  the  meaning  of  sec.  2 
of  the  38  Vic.  ch.  10,  D.;  and  on  the  ground  that  although 
a  day  was  fixed  for  the  trial  within  the  six  months,  the 
trial  was  not  postponed  upon  affidavits  that  the  require- 
ments of  justice  rendered  it  necessary  that  a  postponement 
should  take  place ;  and  on  grounds  disclosed  in  the  affidavits 
-and  papers  filed. 

The  facts  were :  The  petition  was  filed  on  the  12th  of 
December,  1874.  Notice  of  trial,  dated  the  22nd  of  July, 
1875,  was  served  on  the  27th  for  the  trial,  which  was  fixed 
for  the  lOth  of  August. 

It  was  said  Mr.  Justice  Morrison,  who  fixed  the  time  and 
place  of  trial,  suggested  that  the  trial  should  be  postponed, 
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as  it  was  not  likely  a  Judge  could  be  found  on  the  day- 
named  to  try  the  cause. 

On  the  28th  July  the  petitioner's  attorneys  telegraphed 
to  the  respondent's  attorney  asking  him  if  he  would  consent 
to  an  adjournment  of  trial,  or  should  an  application  be  made 
on  affidavit.  The  same  day  the  respondent's  attorney 
answered  "  will  consent  without  prejudice  to  adjournment."' 

On  the  30th  of  July  Mr.  Boomer,  for  the  petitioner,  and 
a  clerk  from  the  office  of  Bethune,  Hoyles,  &  Ball,  for  the 
respondent,  attended  in  chambers  before  Morrison,  J., 
and  by  consent  an  order  was  to  be  made  to  postpone 
the  trial  until  such  time  as  a  Judge  should  be  disengaged 
so  as  to  be  able  to  try  the  petition.  The  order  was  made,, 
but  was  not  then  to  issue,  for  the  learned  Judge  could 
not  then  fix  a  day  for  trial  as  he  did  not  know  what 
Judge  would  take  the  case. 

On  the  22nd  of  December  the  trial  was  fixed  for  the 
18th  of  January,  1876.  The  trial  was  afterwards  by  order 
of  the  Chief  J ustice,  with  the  consent  of  those  representing- 
the  respective  parties,  postponed  until  the  2nd  of  February. 

On  the  21st  of  January  the  respondent  made  an  affidavit 
that  he  would  be  unable  to  prepare  for  his  defence  if  the 
trial  was  proceeded  with  on  the  2nd  of  February. 

On  the  10th  of  January  the  petitioner  gave  and  published' 
a  notice  of 'his  intention  to  apply  to  withdraw  the  petition, 
and  on  that  ground  his  attorneys  had  the  trial  then  fixed 
for  the  18th  of  January  postponed  till  the  2nd  of  February, 
A  few  days  after  the  petitioner  alleged  that  a  scuitIIous. 
article  appeared  in  one  of  the  newspapers,  which  article 
was  published  in  the  interest  of  the  respondent,  attributing 
unworthy  motives  to  the  petitioner  in  presenting  and 
afterwards  abandoning  his  petition.  And  he  then  gave 
notice  to  his  attorneys  not  to  abandon  but  to  proceed  with 
the  trial  of  the  petition. 

During  this  term,  May  31,  1876,  Robinson,  Q.  C,. 
shewed  cause.  The  petition  being  filed  on  the  12th 
of  December,  1874,  and  the  session  of  Parliament 
having  lasted  from  the  4th  of  February,  187-5,  till  the 
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'Sth  of  April,  the  12th  of  August,  which  was  the  day  first 
fixed  for  the  trial,  was  clearly  within  time.  The  trial 
need  not  be  imperatively  had  within  six  months  from  the 
■presentation  of  the  petition,  for  the  statute  enables  it  to  be 
postponed  upon  afiidavit,  if  the  requirements  of  justice 
shall  render  it  necessary.  An  affidavit  was  made  to  procure 
the  postponement,  but  that  is  not  absolutely  essential;  it  is 
a  mere  matter  of  practice,  and  may  be  dispensed  with,  or  it 
anay  be  altogether  unnecessary.  If  somethiog  took  place 
in  presence  of  the  Judge  at  the  trial  which  made  a  post- 
ponement necessary,  it  cannot  be  said  that  such  a  matter 
must  be  stated  on  affidavit  when  the  Judo;e  has  seen  it 
•and  is  already  fully  informed  of  it.  Then  the  enlargement 
was  made  by  express  consent  of  the  parties,  and  at  the 
instance  and  suggestion  of  the  learned  Judge  who  had  fixed 
the  day  of  trial,  and  for  a  cause,  viz.,  the  want  of  a  Judge 
to  take  the  trial  during  the  vacation,  which  certainly  was 
a  requirement  of  justice  which  rendered  it  necessary  that 
a  postponement  should  take  place.  The  period  of  six 
months  must  be  computed  exclusively  of  the  time  of  the 
session  of  Parliament,  and  these  six  months  may  be 
extended  upon  application  for  that  purpose  if  the  require- 
ments of  justice  render  it  necessary.  That  is  not  altogether 
-^lisputed  by  the  respondent.  His  counsel  admits  that  a 
postponement  beyond  the  six  months  may  be  allowed,  but 
he  says  that  Ciin  only  be  done  after  the  trial  has  commenced 
■and  during  the  progress  of  the  trial.  The  words  of  the 
statute  are :  "  The  trial  of  every  election  petition  shall 
be  commenced  within  six  months  from  the  time  when  such 
petition  has  been  presented,  and  shall  be  proceeded  with 
de  die  in  d.iem  until  the  trial  is  over,  unless  on  application 
supported  by  affidavit  it  be  shewn  that  the  requirements  of 
justice  render  it  necessary  that  a  postponement  of  the  case 
should  take  place."  To  construe  it  as  contended  for  by  the 
•other  side  would  make  it  obligatory  on  the  Judge,  at  a 
great  and  useless  expense  to  all  concerned,  to  proceed  to  the 
place  of  trial,  and  go  through  the  form  of  commencing  the 
trial,  for  the  mere  purpose  of  postponing  it,  which  might 
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far  better  in  every  way  have  been  done  by  the  Judge  at 
his  own  chambers.  The  words  unless  on  application,"  &c. 
must  therefore  extend  as  well  to  a  postponement  of  the 
trial  before  the  trial  has  commenced,  as  to  a  postponement 
of  it  if  it  has  begun.  The  word  "postponement"  shews 
that  the  enactment  should  be  so  read,  because  it  more 
appropriately  refers  to  a  delay  granted  before  the  time  of 
trial  has  arrived,  while  adjournment  refers  to  delay  given 
during  the  progress  of  the  trial.  The  Glengarry  Case, 
12  L.  J.  N.  S,  117,  is  the  only  one  which  contains  any 
dictum  opiposed  to  such  a  construction. 

Bethune,  Q.  C,  supported  the  rule.  The  Court  and  J udge 
have  no  jurisdiction  to  try  these  election  petitions  except 
under  the  statutes.  There  is  no  discretion  to  be  exercised 
as  to  the  time  of  these  trials  unless  the  power  to  act  accord- 
ing to  discretion  is  expressly  given  by  statute.  The  statute, 
instead  of  affording  the  least  ground  for  the  Court  or  Judge 
to  extend  and  postpone  from  time  to  time  such  trials,  has 
declared  emphatically  that  the  trial  shall  be  commenced 
within  six  months  from  the  presentation  of  the  petition,, 
and  it  has  further  declared  that  each  trial  shall  be  pro- 
ceeded with  cle  die  in  diem  until  the  trial  is  over,  unless — 
that  is,  the  trial  shall  be  proceeded  with  de  die  in  diem  until 
it  is  over,  unless — on  application  the  requirements  of  justice 
render  it  necessary  that  a  postponement  should  be  granted. 
The  commencement  of  the  trial  is  not  to  be  postponed 
beyond  the  six  months  for  any  cause,  unless  it  ma}^  be  that 
the  time  the  House  is  in  session  may  be  allowed  to  the 
petitioner,  although  that  is  not  conceded.  And  it  is  clear 
that  the  Legislature  intended  these  trials  should  be  disposed 
of  promptly  and  believed  that  six  months  was  a  long 
enough  period  to  afford  full  time  for  the  trial,  and  to  pro- 
vide also  for  any  unforeseen  events.  The  second  proviso  in 
the  second  section  of  that  Act  shews  the  intention  of  the 
Legislature  in  this  respect,  for  it  has  declared  that  if  the 
petitioner  shall  allow  three  months  to  elapse  after  the  peti- 
tion has  been  presented  without  getting  the  day  of  trial 
fixed,  any  elector  may  on  application  be  substituted  for  the 
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petitioner  on  such  terms  as  shall  be  just.  There  is  no  dif- 
ference in  the  meaning  of  the  words  "  postponement"  and 
"  adjournment."    They  both  mean  a  period  of  delay. 

June  29,  1876,  Wilson,  J. — I  do  not  say  that  it  is  quite 
easy  to  determine  what  the  intention  of  the  Legislature  was, 
whether  it  was  that  the  time  of  the  commencement  of  the 
trial  might  be  postponed  for  just  cause  beyond  the  period  of 
six  month  from  the  presentation  of  the  petition,  after  making 
all  allowances  for  the  period  of  the  sitting  of  the  Parliament^ 
as  well  as  that  the  continuance  of  the  trial  after  it  had 
begun  might  be  postponed,  or  whether  it  was  that  the  post- 
ponement should  be  given  in  the  latter  case  only.  There 
are  strong  arguments  in  favour  of  each  construction. 

There  is  the  unquestionable  anxiety  and  determina- 
tion to  avoid  delay,  and  to  remedy  the  injustice  there 
was  under  the  previous  statutes  of  the  petitioner 
keeping  the  cause  hanging  over  the  respondent  for 
an  unlimited  time  on  the  one  side.  And  there  is 
the  inconvenience  and  useless  expense  of  beginning 
a  trial  formally  within  the  six  months  when  there  is  no 
intention  to  proceed  with  it  for  the  mere  purpose  of  grant- 
ing a  postponement  of  it  which  might  with  advantage  to 
every  one  have  been  better  granted  without  that  cost  and 
trouble  on  the  other  side. 

The  term  postjponement  has  certainly  a  more  correct 
meaning  when  applied  to  the  delaying  of  a  trial  which  has 
not  commenced,  than  to  the  delaying  of  it  after  it  has 
commenced.  "He  postpones  his  visit  until  the  commence- 
ment of  a  new  year.  *  *  *  merchant  postpones 
the  shipment  until  after  the  arrival  of  the  expected  fleet"  : 
Crahb's  Synonyms,  tit.  "  Postpone,"  &c.  While  adjourn 
signifies  only  to  put  off  for  a  day  or  some  short  period.  An 
adjournment  is  no  more  than  a  continuance  of  the  session 
from  one  day  to  another":  Ibid.  tit.  "Adjourn"  1  Bl. 
Com.  18G. 

In  Worceste7''s  Dictionary  it  is  said,  tit.  "Adjourn" 
"  Congress,  or  Legislature,  or  Court,  &;c.,  is  adjourned.  Par- 
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liament  is  prorogued,  a  matter  of  b.usiness  is  postponed  or 
deferred,"  and  an  adjournment  is  spoken  of  as  a  postpone- 
ment. 

I  cannot  place  very  great  reliance  upon  the  one  term 
being  used,  and  not  the  other.  It  may  be  noted  also  that 
it  is  not  the  trial  which  is  to  be  postponed,  but  the  case. 

The  fact  that  if  the  day  of  trial  is  not  fixed  within  three 
months  from  the  presentation  of  the  petition  another  peti- 
tioner may  be  substituted  for  the  one  who  is  supposed  to 
be  in  default,  shews  the  pressure  which  has  been  put  upon 
the  petitioner  to  ensure  all  due  expedition. 

In  the  face  of  these  arguments  we  must  look  at  the 
language  which  has  been  used.  It  is  that  "subject  to  the 
provisions  of  the  next  preceding  section,  the  trial  of  every 
election  petition  shall  be  commenced  within  six  months 
from  the  time  when  such  petition  has  been  presented  and 
shall  be  proceeded  with  de  die  in  diem  until  the  trial  is 
over,  unless  on  application  supported  by  affidavit  it  be 
shewn  that  the  requirements  of  justice  render  it  necessary 
that  a  postponement  of  the  case  should  take  place." 

The  trial  it  is  said,  "  shall  be  commenced  within,  six 
months  and  shall  be  proceeded  with,"  &c.  That  is  just  the 
same  as  if  it  were  said,  and  the  trial  ^hd^  be  proceeded 
with,  &c. 

The  enactment  is  in  effect  so  expressed,  for  the  words  the 
trial  or  the  word  it  must  necessarily  be  understood. 

If  the  words  had  been  "  And  the  trial  shall  be  commenced 
within  six  months  and  be  (instead  of  shall  be)  proceeded 
with,"  &c.,  the  subsequent  provision  "  unless  on  applica- 
tion," &c.,  might  more  easily  have  been  held  to  over-ride  the 
whole  enactment,  but  the  repetition  of  the  auxiliary  verb 
shall  in  the  second  sentence  has  given  that  sentence  a  new 
force  and  an  independent  effect  and  operation  which  has 
caused  the  difticulty  I  have  felt  in  forming  an  opinion  upon 
it.  That  part  of  the  section  arranged  properly  would  stand 
as  follows: — The  trial  shall  be  commenced  within  six  months 
and  shall  be  proceeded  with  de  die  in  diem  until  the  trial 
is  over,  unless  on  application,  &c.,  a  postponement  of  the 
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-case  should  take  place.  And  in  my  opinion  the  enactment 
can  be  read  so  as  to  make  the  condition  cover  the  two 
branches  of  the  legal  action,  and  not  the  latter  one  of  them 
only.  That  there  is  great  difficult}^  in  the  construction  of 
statutes  may  be  seen  in  the  case  of  The  [Eastern  Counties 
KW.  Go.  V.  Marriage,  2  H.  &  N.  625  ;  S.  C.  in  the  House 
of  Lords,  6  H.  &  N.  931. 

I  confess  I  have  changed  my  mind  more  than  once  upon 
this  provision.  It  is  more  reasonable  that  the  commence- 
ment of  the  trial  should  be  postponed  beyond  the  six 
months  if  it  is  necessary  to  do  so,  than  that  the  trial  should 
be  formally  begun  for  the  mere  purpose  of  then  post- 
poning it. 

That  being  so,  \vhat«then  are  the  facts  of  the  case?  The 
petition  was  filed  on  the  12th  of  December,  1874,  the  six 
months  would  expire  upon  the  11th  of  June,  1875.  There 
have  then  to  be  added  to  that  day  so  many  days  of  Hilary 
Term,  1875,  which  preceded  the  opening  of  the  Parlia- 
ment, that  is  three  days  ;  then  the  Parliament  sat  from  the 
4th  February  to  the  8th  of  April,  two  months  and  five 
days ;  then  Easter  Term  lasted  from  the  17th  of  May  to 
the  5tli  of  June,  twenty  days,  and  Trinity  Term  from  the 
■23rd  of  August  to  the  4th  of  September,  thirteen  days, 
making  in  all  say  three  calendar  months  and  11  days,  which 
will  extend  the  six  months  from  the  11th  of  June  to  the 
21st  of  September,  1875. 

But  this  is  now  the  month  of  June,  1876,  or  nearly  nine 
months  after  the  latest  day  for  the  conniiencement  of  the 
trial,  and  no  trial  has  been  begun  yet.  And  no  case  has 
been  made  for  the  great  delay  between  the  10th  of  August, 
when  the  trial  was  first  fixed  to  take  place,  and  the  2nd  of 
February  when  it  was  last  appointed  to  be  held. 

It  cannot  be  said  that  the  requirements  of  justice  rendered 
it  necessary  there  should  have  been  any  such  delay,  and 
particularly  in  the  face  of  a  statute  which  requires  strict 
promptitude,  and  in  defiance  of  the  remedy  which  the 
Legislature  has  provided  to  suppress  the  mischief  of  these 
^suspensory  actions,  which,  while  they  last,  keep  the  very 
18 — VOL.  XXXIX  U.C.R. 
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constitution  of  the  House  in  which  every  one  is  interested 
in  doubt  and  uncertainty. 

From  my  reading  of  the  statute  I  think  it  should,  as  to- 
the  taking  down  of  the  petition  to  trial,  be  construed  as 
follow^s  :  1.  That  the  trial  when  the  Conrt  or  a  Judge  does 

o 

not  consider  the  respondent's  presence  at  the  trial  necessary 
may  be  commenced  during  a  session  of  Parliament,  and  may 
be  continued  during  the  session  of  course. 

2.  When  the  respondent's  presence  is  considered  to  h& 
necessary,  the  trial  shall  not  be  commenced  during  a  session 
of  Parliament. 

3.  When  the  trial  has  been  commenced  before  the  session 
of  Parliament  begins,  it  may  be  proceeded  with  during  the 
session,  whether  the  respondent's  presence  be  necessary  or 
not  necessary. 

4.  The  trial  shall  neither  be  commenced  nor  proceeded 
with  during  any  term  of  the  Court  of  which  the  Judge 
trying  it  is  a  member  and  at  which  by  law  he  is  bound  to  sit. 

5.  The  trial  shall  be  commenced  within  six  months,  &c., 
and  shall  be  proceeded  with  de  die  in  diem  until  the  trial 
is  over,  unless,  &c. 

6.  In  the  computation  of  the  six  months  any  delay 
allowed  for  any  step  or  proceeding  in  respect  of  the  trial,  or 
for  the  commencement  of  the  trial,  the  time  occupied  by 
any  session  of  Parliament  shall  not  be  reckoned. 

7.  The  statute  does  not  say  that  any  part  of  the  six 
months  during  which  the  trial  is  not  to  be  commenced  or 
proceeded  with  by  reason  of  the  Judge  who  is  to  try  the 
petition  being  engaged  in  term,  shall  not  be  reckoned 
against  the  petitioner,  but  I  am  of  opinion  that  period  must 
also  be  excluded  from  the  computation  of  the  six  months. 

In  the  Glengarry  Case  I  entertained  and  expressed  a 
different  opinion  on  the  computation  of  the  six  months- 
from  the  one  which  I  have  now  formed,  and  formed  as  I 
have  before  said,  after  a  good  deal  of  doubt. 

The  rule  should  be  made  absolute,  but  as  the  respondent 
was  a  consenting  party  to  the  delay  between  the  10th 
of  August  and  the  2nd  of  February,  and  was,  but  for  the- 
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alleofed  state  of  his  health,  willino-  to  sfo  to  trial,  it  should 
be  absolute,  without  costs. 

Rule  absolute. 


In  the  matter  of  the  Controverted  Election  for  the 
Election  of  a  Member  for  the  House  of  Commons 
FOR  THE  City  of  Kingston  :  John  Stewart,  Peti- 
tioner, and  Sir  John  Alexander  Macdonald,, 
K.  C.  B.,  Respondent. 

Controverted  ElectionSl  Vic.  ch.  10,  i>.— 36  Vic.  ch.  28  D.— Petition 
irrre(jularly  filed — Fixing  day  of  trial. 

<<The  Dominion  Controverted  Elections  Act,  1874,"  37  Vic,  ch.  10, 
repealed  "The  Controverted  Elections  Act,  1873,"  36  Vic.  ch.  28, 
under  which  the  Election  Court  existed,  except  as  respected  elections 
held  before  the  passing  of  the  first-mentioned  Act,  and  directed  all 
elections  in  future  to  be  tried  in  this  Court. 

The  petitioner,  on  the  6th  of  February,  1875,  filed  his  petition  under  the 
last  Act,  but  entitled  "  In  the  Election  Court,"  the  notice  of  filing  and 
of  the  deposit  and  other  papers  being  entitled  in  the  same  Court,  and 
delivered  it  to  the  Clerk  of  the  Crown,  who  was  the  clerk  both  of  the 
Election  Court  and  of  this  Court.  Afterwards,  on  the  28th  of  August, 
an  Older  was  made  setting  aside  the  notice  of  trial  given  entitled  in 
this  Court,  on  the  ground  that  no  petition  was  filed  in  this  Court,  and 
by  a  rule  of  the  Election  Court  the  petition  was  taken  off  the  files  of 
that  Court,  on  the  ground  that  the  Court  had  no  jurisdiction  to  try  a 
petition  under  the  Act  of  1874.  The  petitioner  then,  on  20th  Novem- 
ber, 1876,  applied  to  this  Court  to  fix  a  day  for  the  trial,  which  was 
refused,  for  1.  There  was  no  petition  in  this  Court;  and  2.  If  it  had 
been  at  first  well  filed,  the  trial  was  not  commenced  within  six  months 
from  its  presentation,  and  no  application  made  within  the  time  ta 
postpone  it. 

In  Michaelmas  Term,  November  20,  1876,  the  petitioner 
in  person  obtained  a  rule  calling  on  the  respondent  to  shew 
cause  why  a  day  and  place  for  the  trial  of  the  election 
petition  in  this  matter  should  not  be  appointed  by  this  Court, 
upon  grounds  disclosed  in  the  affidavit  filed. 

The  affidavit  of  the  petitioner,  material  to  this  applica- 
tion ^  stated  as  follows  :  That  the  petition  in  this  matter 
was  filed  on  the  6th  day  of  February,  1875,  and  the  deposit 
of  $1,000  was  made  in  this  Court,  as  the  petitioner  was 
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informed  by  his  attorneys,  Messrs.  Britton  and  Price. 
That  on  the  22nd  of  July  thereafter,  application  was 
made  by  the  said  attorneys  to  Mr.  Justice  Morrison,  one  of 
the  Judges  of  this  Court,  to  fix  a  day  of  trial  of  the  peti- 
tion ;  and  that  the  6th  day  of  August  then  following,  was 
named  by  the  said  Judge  for  the  said  trial ;  and  the 
Clerk  of  the  Crown  and  Pleas  of  this  Court  was  instructed 
by  the  said  Judge  to  mail  the  said  notice  of  trial,  which  he 
did.  That  the  sheriff  of  the  county  of  Frontenac  was  thus 
instructed  by  this  Court  to  have  the  Court-room  at  King- 
ston ready  on  the  said  6th  day  of  August  for  the  said  Court. 
That  the  trial  of  the  petition  was  postponed  in  conse- 
quence of  affidavits  made  in  this  Court  that  the  respondent 
was  not  prepared  for  trial  at  so  early  a  day,  and  that  the 
requirements  of  justice  rendered  such  postponement  neces- 
sary. That  no  Judge  had  yet  appeared  in  Kingston  to  try  the 
petition.  That  a  meeting  of  the  subscribers  to  a  fund  for  the 
prosecution  of  the  petition,  was  called  by  the  petitioner  at  his 
dwelling  house  in  Kingston  on  the  24th  of  the  said  month 
of  August,  and  at  that  meeting  the  attorneys  of  the  peti- 
tioner stated  to  him  and  to  the  meeting  that  the  respond- 
ent had  made  a  proposal  and  had  completed  an  agreement 
to  get  withdrawn  the  petitions  against  the  member  for 
West  Toronto,  Prince  Edward  county,  and  Kingston,  in  the 
Ontario  House,  if  the  petition  against  the  respondent 
should  be  likewise  withdrawn.  That  his  attornej^s  urged 
upon  the  petitioner  and  upon  the  meeting  the  sanctioning 
for  party  purposes  the  said  bargain  of  the  respondent. 
That  the  petitionei'  then  and  there  refused  to  sanction  the 
bargain,  and  on  the  same  day  wrote  to  his  attorneys  reiter- 
ating his  refusal  and  giving  his  reasons.  That  the  petitioner 
has  reason  to  believe,  and  does  believe,  and  is  confident, 
he  can  prove  that  this  corrupt  arrangement  was  initiated  by 
the  respondent  as  far  back  as  the  filing  of  the  said  petition. 
That  the  petitioner  has  reason  to  know  that  agents  of  the 
respondent  were  in  Kingston  negotiating  the  said  cori'upt 
arrangement.  That  in  consequence  of  such  negotiations 
the  petitioners  in  the  Kingston  Ontario  election  case  signed 
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a  document  to  withdraw  their  petition,  and  that  one  or 
more  of  the  said  petitioners  informed  this  petitioner  they 
had  signed  such  document  in  the  belief,  and  in  con- 
sequence of  statements  made  to  them,  that  this  petitioner 
had  sio-ned  or  would  sis^n  a  similar  document  in  relation 
to  the  Kingston  Dominion  election.  That  the  said  corrupt 
arrangement  to  withdraw  the  said  petitions  is  a  matter  of 
notoriety  in  Kingston  and  is  well  known  in  West  Toronto. 
That  the  petitioner  has  a  letter  from  his  said  attorn ej^s,  dated 
24th  of  August,  1875,  intimating  their  intention  of  not  giv- 
ing this  petition  proper  support.  That  intimation  of  thisletter 
was  given  to  this  Court  by  a  letter  to  the  clerk  of  the  Crown 
and  Pleas  of  this  Court,  dated  the  25th  of  i\ugust,  1875. 
That  intimation  was  given  by  the  petitioner  to  Britton 
&  Price  that  they  were  considered  b}^  him  no  longer  his 
attorneys.  That  intimation  to  the  same  effect  was  given 
by  the  petitioner  to  Messrs.  Walkem  &  Walkem,  attorneys 
of  the  respondent.  That  intimation  w^as  also  given  by  the 
petitioner  to  this  Court  by  a  letter  to  the  clerk  thereof; 
That,  notwithstanding  this,  Britton  &  Price  have  acted  as 
petitioner's  attorneys.  That  the  said  latter  action  of  Britton 
&;  Price  has  been  to  defeat  the  petitioner's  petition,  and 
thereby  give  effect  to  the  said  corrupt  agreement  of  the 
res]:)ondent.  That  the  delay  which  has  occurred  in  the 
trial  of  the  petition  has  not  been  caused  by  the  petitioner ; 
and  that  the  petitioner  is  desirous  the  trial  of  the  petition 
should  be  recommenced  and  continued,  and  that  a  day  be 
appointed  for  that  purpose. 

The  respondent  filed  affidavits  and  papers  to  the  follow- 
ing effect : — That  the  petition  filed  against  him  was  entitled 
"  In  the  Election  Court."  That  the  notice  of  filing  the  same 
and  of  the  deposit  of  the  SlOOO  is  entitled  "  In  the  Election 
Court,"  and  that  the  petitioner  notified  the  respondent  that 
it  was  on  the  6th  of  February,  1875,  "  presented  herein,  and 
was  this  day  left  with  the  election  clerk  at  Toronto,"  and 
that  the  $1000  was  deposited  "with  the  clerk  of  the  Election 
Court."  That  no  election  petition  against  the  respondent 
had  been  filed  in  the  Courts  of  Common  Pleas  or  Chancery 
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-^or  in  this  Court.  That  an  election  petition  was  on  or  about 
the  7th  of  February,  1875,  delivered  to  Robert  G.  Dal  ton 
who  is  clerk  of  the  Election  Court  for  the  trial  of  election 
petitions  under  the  Controverted  Elections  Act  of  1878, 
That  the  respondent's  election  took  place  on  or  about  the 
29tli  day  of  December,  1874.  The  respondent  declares  as 
follows  :  "  I  have  never  made  or  entered  into  any  contract, 
bargain,  or  agreement  with  the  petitioner  or  with  any  other 
person  or  persons  acting  for  him,  or  with  any  other  person 
or  persons  whomsoever  for  the  withdrawal  or  abandonment 
of  the  petition  referred  to  in  the  said  affidavits,  and  I  deny 
the  truth  of  all  corrupt  and  improper  practices  alleged  and 
charofed  acjainst  me  in  the  said  affidavits." 

F.  Osier,  on  behalf  of  the  respondent,  in  his  affidavit  stated 
that  a  summons  was  issued  on  the  30th  of  July,  1875,  by 
Morrison,  J.,  requiring  the  petitioner  to  shew  cause  why 
the  notice  of  trial  given  in  this  matter  should  not  be  set 
aside  on  several  grounds,  and  among  others  on  the  ground 
that  there  was  no  election  petition  relating  to  the  said 
election,  filed  in  this  Court ;  and  that  on  the  28th  day  of 
August  thereafter  an  order  was  duly  made  on  the  said 
summons  by  Mr.  Justice  Wilson  setting  aside  the  said 
notice  of  trial,  on  the  ground  that  there  was  no  election 
petition  relating  to  the  said  election  filed  in  this  Court,  and 
that  the  order  had  never  been  appealed  against,  and  was 
still  in  full  force  and  unreversed.  And  that  by  a  rule  of 
the  Election  Court  the  said  petition  was  ordered  to  be 
taken  off  the  files  of  that  Court,  on  the  ground  that  the 
said  Court  had  no  jurisdiction  to  try  a  petition  under  the 
Controverted  Elections  Act  of  1874. 

The  notice  of  trial  referred  to  was  entitled  "  In  the  Queen's 
Bench,"  and  was  dated  the  22nd  day  of  July,  1875,  and  was 
signed  "  Robert  G.  Dalton,  Clerk  of  the  Queen's  Bench." 

In  this  term,  May  23,  1876.  Osier  shewed  cause. 
There  is  no  petition  on  the  files  of  this  Court,  and  there- 
fore this  Court  cannot  fix  a  day  and  place  for  the  trial  of 
the  petition  referred  to.    That  petition  was  delivered  to 
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the  clerk  of  the  Election  Court  under  the  36  Vic.  ch.  28,  D., 
and  the  37  Vic.  ch.  10,  repealing  that  Act,  has  not 
wholly  abolished  the  Election  Court ;  that  Court,  by  sec.  1 
of  the  last-named  Act,  has  still  a  continuance  as  respects 
elections  held  before  the  passing  of  this  Act.  The  petition, 
therefoT-e,  when  headed  "  In  the  Election  Court,"  and  de- 
livered in  to  the  officer  of  that  Court,  was  not  a  wholly 
useless  proceeding,  although  it  had  no  actual  operation 
because  that  Court  had  no  jurisdiction  over  the  cause.  The 
Judofe's  order  settino:  aside  the  notice  of  trial  has  in 
effect  determined  this  matter  already,  because  the  order 
decided  that  there  was  no  petition  filed  or  any  such  pro- 
ceeding pending  in  this  Court.  The  form  of  the  petition 
is  given  in  the  Election  rules,  34  U.  C.  R.  272,  No.  5,  and 
shews  it  should  be  intituled  in  the  proper  Court.  Then 
the  trial  of  the  petition,  if  it  be  one  which  was  filed  in  this 
•Court,  was  not  "  commenced  within  six  months  from  the 
time  when  such  petition  has  been  presented,"  accord- 
ing to  the  38  Vic.  ch.  10  sec.  2,  and  it  cannot  therefore 
be  proceeded  with.  The  Glengarry  Case,  12  L.  J.  N.  S. 
117,  is  a  decision  on  this  point  against  the  petitioner. 

The  petitioner  in  person  supported  his  rule.  The  fact  that 
the  petition  was  intituled  in  the  Election  Court  is  of  no  con- 
sequence. It  is  a  merely  formal  objection,  and  no  proceeding 
under  it  should  be  defeated  by  any  formal  objection  :  34 
U.  C.  R.  311,  rule  G6.  Besides,  the  office  of  the  Election  Court 
under  the  Act  of  1873  is  the  same  office,  and  the  officer  in 
charge  of  it  is  the  same  officer  as  under  the  Act  of  1874 ; 
the  clerk  of  the  Election  Court  and  the  clerk  of  the  Queen's 
Bench  is  the  same  person.  This  Court  adopted  the  petition 
as  duly  filed  with  its  own  proper  officer  by  fixing  the  time 
and  place  of  trial  by  one  of  the  Judges  of  the  Court,  and 
by  directing  notice  of  trial  to  be  given.  The  trial  was  then 
-duly  begun,  and  all  that  is  asked  is  that  it  should  be  con- 
tinued and  a  time  and  place  fixed  for  the  purpose.  The 


(a)  See  the  Addington  Election,  ante  p.  131. 


144 


queen's  bench,  EASTER  TERM,  39  VIC,  1876. 


delay  was  not  caused  by  the  petitioner,  and  the  Court  can 
direct  the  necessary  proceeding  now  to  be  taken.  The 
Act  of  1875,  sec.  2,  does  not  apply  here,  because  a  day  of 
trial  was  duly  fixed  within  the  period  of  six  months  after 
the  presentation  of  the  petition. 

The  petitioner  also  referred  very  fully  to  the  alleged  illegal 
and  corrupt  compromise  of  the  election  petition,  but  as  it 
forms  no  part  of  the  subject  for  adjudication  by  the  Court, 
it  is  not  further  noticed. 

June  29,  1876.  Wilson,  J. — If  the  petition  had  been 
delivered  to  the  proper  office  of  the  Court  to  which  it 
belonged,  or  for  which  it  was  intended,  the  want  of  an 
intituling  in  the  Court,  or  a  wrong  intituling,  would  be 
an  irregularity  only,  and  therefore  it  would  be  a  curable 
and  not  a  void  proceeding. 

This  petition  was  in  fact  filed  in  the  Election  Court,  and 
that  Court  directed  it  in  consequence  to  be  taken  off  its  files. 

The  Election  Court  and  the  Queen's  Bench  having  had 
the  one  office  and  the  one  officer  to  receive  and  file  petitions 
has  in  this  case  operated  against  the  petitioner. 

The  only  way  by  which  it  could  be  known  in  which 
Court  the  petition  was  presented  and  was  to  be  filed,  was  by 
the  direction  the  officer  got,  or  by  the  mode  in  which  the  peti- 
tion itself  was  intituled.  If  there  had  been  no  such  Court 
in  existence  as  the  Election  Court  at  the  time,  and  the 
petition  had  been  filed  in  the  Queen's  Bench,  it  would  have 
been  well  filed,  because  the  officer  who  received  it  filed 
it  in  the  Queen's  Bencli,  in  which  Court  it  was  properly 
receivable  and  filed,  and  the  wrong  intituling  of  it  in  the 
Election  Court,  or  in  any  other  Court,  or  the  omission  of 
an  intituling  at  all,  would  only  have  been  an  iregularity. 

But  if  it  had  been  filed  in  the  Queen's  Bench  when  it 
could  only  have  been  filed  in  another  Court,  say  in  the 
Common  Pleas,  the  intituling  and  filing  in  the  Queen's-  , 
Bench,  the  wrong  Court,  would  be  a  perfect  nullity. 

Now  here  the  mistake  is  one  of  the  latter  kind.  The  in- 
tituling and  filing  are  in  the  Election  Court,  while  they 
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should  have  been  in  the  Queen's  Bench,  and  the  fact  that 
the  same  office  and  officer  answer  for  each  Court  does  not 
alter  the  matter  in  any  way.  It  is  just  the  same  as  if  the 
offices  were  in  different  rooms  and  the  duties  of  receiving 
and  filing  were  transacted  by  different  officers. 

Since  the  Election  Court  removed  the  petition  from  their 
files,  it  has  not  been  placed  upon  the  files  of  any  other 
Court,  and  it  could  not  have  been  for  it  was  then  too  late. 
I  think  this  objection  is,  under  the  circumstances,  a  valid 
objection. 

The  other  objection  which  was,  taken  was,  that  no 
time  could  be  given  to  the  petitioner  for  the  trial  of  his. 
cause,  as  the  period  of  six  months  from  the  presentation  of 
the  petition  had  elapsed.- 

This  objection  assumes,  for  the  purpose  of  argument, 
that  the  petition  was  well  filed.  I  have  already  considered 
this  part  of  the  case  in  the  A  ddmgto7i  Case  (a),  and  it  is  un- 
necessary to  say  more  than  that  my  opinion  is  that  the 
time  for  the  commencement  of  the  trial  may,  by  an  applica- 
tion made  before  the  six  months  have  expired,  be  post- 
poned upon  the  necessary  case  for  that  purpose  being 
established ;  and  that  the  postponement  is  not  limited 
merely  to  the  extension  of  time  being  given  after  the  trial 
has  begun ;  and  that  the  petitioner  is  entitled  to  have  ex- 
cluded from  the  computation  of  the  six  months  all  such 
time  as  the  Parliament  is  in  session,  and  such  time  as  the 
Judge  who  is  to  try  the  petition  is  engaged  in  the  term 
business  of  his  Court. 

On  that  view  of  the  law,  how  does  the  petitioner's  case 
stand  ? 

The  petition  was  presented  on  the  6th  of  February,. 
1875 — while  the  House  had  been  in  session  for  two  days. 

The  House  remained  in  session  from  the  4th  of  February 
till  the  Sth  of  April,  or  two  months  and  three  days.  The 
•  first  day  of  the  six  months  began  on  the  9th  of  April.  The 
six  months  would  expire  in  the  ordinary  efflux  of  time  on 
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the  8th  of  October.  But  to  that  day  has  to  be  added  the 
20  days  of  Easter  term  and  the  13  days  of  Trinity  term, 
or  33  days  which  may  be  called  accurately  enough  for 
this  purpose  one  month  and  three  days,  which  will  make 
the  six  months  end  upon  the  10th  of  November,  187o. 

This  is  now  the  month  of  June,  1876,  and  no  trial  has 
been  commenced  yet. 

The  present  rule  was  not  moved  until  the  20tli  of  Novem- 
ber, ten  days  after  the  expiration  of  the  six  months. 

The  petitioner  claims  to  be  entitled  to  relief  because  he 
has  been  endeavouring  to  procure  a  trial  ever  since  July, 
1875,  and  because  he  says  he  is  not  to  blame  for  the  delay. 

There  is  no  doubt  he  has  been  most  anxiously  pressing 
for  a  trial  of  his  cause,  but  the  difficulty  in  his  way  was 
that  the  petition  was  presented  to  and  filed  in  the  wrong 
Court,  and  he  could  not  get  rid  of  that  objection.  And  for 
that  he  must,  «6  between  himself  and  the  respondent,  be 
held  to  be  answerable. 

In  my  opinion  this  Court  has  not  the  power  to  give  a 
further  day  beyond  the  proper  limits  of  the  determined 
period  of  six  months  for  the  trial  of  the  petition.  If  we 
were  to  do  so,  we  would  be  exceeding  our  powers. 

There  are  therefore  two  irremediable  objections  to  the 
petitioner's  application.  Firstly,  the  petition  was  presented  to 
and  filed  in  the  Election  Court  and  that  Court  has  removed 
the  petition  from  their  files,  and  it  has  never  been  presented 
to  or  filed  in  this  Court;  and  secondly,  assuming  the  petition 
to  have  been  at  first  well  filed,  the  trial  was  not  commenced 
within  six  months  from  the  time  of  its  presentation,  allow- 
ing all  full  extensions  to  that  period  as  before  stated,  and  no 
proper  application  was  made  within  that  time  to  postpone  it. 

We  have  no  alternative  but  to  discharge  the  rule,  and  on 
the  whole  we  think  the  rule  should  be  disch^irged,  with 
<;osts. 

Morrison,  J.,  concurred.  Harrison,  J.,  was  not  present 
at  the  argument. 

Rule  discharged. 
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In  the  Matter  of  the  Controverted  Election  Petition 
AS  TO  THE  Election  of  a  Member  for  the  House  of 
Commons  for  the  North  Riding  of  the  County  of 
Victoria.  —  Hector  Cameron,  Petitioner;  James 
Maclennan,  Respondent. 

Election  trial — Counsel  fees — Taxation. 

-At  the  trial  of  an  election  petition,  and  on  appeal  from  the  judgment,  the 
petitioner,  a  barrister,  appeared  in  person,  but  was  assisted  by  a  junior 
counsel.  On  taxation,  the  petition  havinof  been  dismissed,  counsel  fees 
were  charged,  to  first  counsel  at  the  trial  $300,  and  to  second  counsel 
$ir)0  5  and  on  argument  of  the  appeal,  to  first  counsel  $150,  second 
counsel  $100.  The  Master  disallowed  fees  to  the  first  counsel,  but 
allowed  $200  to  the  second  counsel  at  the  trial,  and  the  $100  on 
appeal  5  there  being  no  affidavit  of  payment  or  receipt  for  such  fees, 
though  it  was  called  for  and  insisted  upon  for  the  respondent.  On 
application  for  revision  :  Held,  1.  That  the  fees  should  not,  under  the 
circumstances,  have  been  allowed  without  proof  of  payment.  2.  That 
no  more  than  $150  should  have  been  taxed  for  the  second  counsel  at 
the  trial.  A  revision  was  therefore  ordered,  with  an  intimation  that 
the  $150  and  $100  might  be  allowed  on  satisfactory  proof  of  payment. 

February  14, 1876.  J.  S.  Eivart,  for  respondent,  obtained, 
"during  Hilary  term  last,  a  rule,  calling  on  the  petitioner  to 
shew  cause  why  the  order  made  by  Wilson,  J.,  on  21st 
December,  1875,  upon  the  summons  for  a  revision  of  tax- 
ation of  the  costs  herein,  should  not  be  set  aside  or  varied, 
and  the  summons  made  absolute,  on  the  following'grounds  : 

1.  Becatise  the  taxing  officer  should  have  disallowed  the 
counsel  fees  which  are  charged  in  respect  of  the  trial  held  at 
Lindsay,  on  the  ground  that  the  petitioner  conducted  his 
case  in  person,  and  that  no  counsel  was  employed  by  him, 
or  appeared  at  such  trial,  and  on  the  ground  that  no  counsel 
could  have  appeared  at  such  trial  with  the  petitioner. 

2.  Because,  if  any  portion  of  such  fee  is  charged  in 
respect  of  the  services  of  Mr.  Osier,  when  he  appeared  at 
the  adjourned  argument  held  in  Toronto,  the  fee  allowed 
by  the  taxing  officer  is  excessive. 

3.  Because  the  fees  allowed  on  the  appeal  should  have 
been  disallowed,  as  the  petitioner  conducted  his  case  in 
appeal  in  person. 
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And  also  as  to  each  point,  on  grounds  disclosed  in? 
affidavits  and  papers  filed. 

The  order  of  Mr.  Justice  Wilson  was  dated  21st  December; 
1875,  and  discharged  the  summons  for  revision  without 
costs,  but  expressly  reserved  to  the  respondent  liberty  to 
apply  to  the  full  Court  for  a  revision  of  taxation. 

The  affidavits  on  which  the  summons  for  revision  was 
obtained  stated  that  it  was  proved  to  the  satisfaction  of  the 
Master  that  the  time  occupied  by  the  trial  of  that  portion, 
of  the  petition  to  which  the  petitioner  was  entitled  to  costs, 
was  a  portion  of  two  days  at  Lindsay,  and  the  adjourn- 
ment for  the  addresses  of  counsel  at  Toronto,  which  occu- 
pied the  portion  of  another  day. 

In  the  bill  rendered  for  taxation  the  charges  in  question 
were :- — 

For  fee  at  the  trial  to  first  counsel,  fonr  days   $300  00 

"  '    "      "     "       second  icounsel   150  00 

The  master  treated  the  two  sums  as  one,  and  made  a 
deduction  of  $250,  leaving  the  counsel  fees  at  $200. 

The  Master  in  effect  disallowed  the  whole  of  the  counsel 
fee  for  the  first  counsel,  who  was  the  petitioner  in  person,, 
but  thought,  under  the  circumstances,  that  $200  was  little 
enough  for  the  second  counsel. 

The  second  counsel  at  Lindsay  was  Mr.  F.  D.  Moore,  as 
the  petitioner  alleged. 

The  bill  also  contained  the  following  items  on  the  argu- 
ment of  the  appeal : — 1st  counsel,  $150  ;  2nd  counsel,  $100. 

The  Master  disallowed  the  first  item,  but  allowed  the 
second,  although  the  petitioner,  as  it  was  alleged,  himself 
acted  as  the  first  counsel  on  the  occasion  of  the  appeal. 

No  affidavit  of  payment  of  the  counsel  fees  to  Mr.  Moore 
and  Mr.  Osier,  or  either  of  them,  or  any  receipt  for  their  fees,, 
was  produced  on  behalf  of  the  petitioner,  although  called 
for,  and  insisted  upon  by  the  respondent. 

The  respondent  himself  filed  an  affidavit  to  the  effect 
that  he  conducted  his  defence  in  person  :  that  he  was  present 
in  Court  during  the  whole  time  while  the  trial  was  being 
proceeded]with,  both  at  Lindsay  and  in  Toronto :  that  the- 
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■trial  was  conducted  on  the  part  of  the  petitioner  through- 
out all  the  proceedings  at  Lindsay,  by  the  petitioner  in 
person,  who  alone  addressed  the  Court,  and  examined  and 
cross-examined  the  witnespes  on  behalf  of  the  petitioner, 
and  that  no  other  person  than  the  petitioner  took  any  part 
whatever  in  the  proceedings  at  Lindsay,  and  that  if  Mr. 
Moore  was  present  at  all  during  the  trial,  the  deponent 
believed  it  was  but  for  a  very  small  part  of  the  time. 

On  the  other  hand  the  petitioner  filed  an  affidavit  to  the 
effect  that  Mr.  Moore  was  retained  before  the  trial,  con- 
sulted with  him  during  the  trial,  and  that  he  was  assisted 
by  him  continually  while  the  trial  proceeded ;  but  there  was 
no  statement  that  any  fee  had  been  paid  to  Mr.  Moore. 

Mr.  Moore's  affidavit  was  also  filed.  In  it  he  swore  that  he 
was  retained  by  the  petitioner  to  act  on  the  trial ;  that  he 
•attended  the  trial  at  Lindsay,  and  although  the  petitioner 
did  the  gi'eater  part  of  the  work  in  connection  with  the  trial, 
yet  in  pursuance  of  his  retainer  deponent  was  present  and 
did  attend  as  counsel  during  the  greater  part  of  the  time 
the  petition  was  being  tried.  He  did  not,  however,  state 
t^at  any  retaining  or  other  fee  had  been  paid  to  him. 

There  w^as  also  an  affidavit  to  the  effect  that  there  were  , 
three  days  of  the  trial  at  Lindsay  and  one  in  Toronto,  but 
that  the  Master,  without  giving  any  decision  as  to  the 
exact  time  for  which  fees  might  be  charged,  held  that  as  it 
was  proved  that  Mr.  Moore  was  retained  and  was  present 
at  the  trial  at  Lindsay,  and  as  it  was  a  fact  within  the 
Master's  own  knowledge  that  Mr.  Osier  acted  as  counsel 
after  the  case  came  to  Toronto,  the  Master,  after  having 
consulted  with  the  taxing  Masters  of  the  other  Courts, 
concluded  to  allow  not  a  first  counsel  fee  or  a  second  counsel 
fee,  but  a  counsel  fee  of  S200. 

It  also  appeared  that  on  the  hearing  of  the  apj^eal  the 
petitioner  confined  his  remarks  to  the  question  whether  the 
■appellant  had  lost  his  right  of  appeal,  Szc,  but  that  Mr. 
Osier  alone  argued  the  case  on  the  merits. 

The  Master,  therefore,  allowed  the  $100  charged  as  having 
been  paid  to  Mr.  Osier. 
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Mr.  Justice  Wilson,  after  hearing  argument  on  the  sum- 
mons for  revision,  said  that  the  cases  shewed  very  clearly 
that  the  client  and  his  counsel  could  both  be  heard  in  a 
case :  that  the  client,  if  a  barrister,  may  elect  to  appear  in 
person  or  as  counsel,  but  appearing  personally  cannot  be 
heard  also  by  counsel,  but  that  this  was  not  a  question  of 
hearing  bub  a  question  of  allowance  paid  to  counsel  for  his- 
fee,  or  rather  taxed  to  him  for  his  fee,  that  he  could  not  say 
he  might  not  retain  counsel  to  aid  him  and  advise  him  at  the 
trial, although  the  counsel  may  not  be  allowed  to  be  heard, 
and  that  as  the  retainer  was  sworn  to  he,  the  learned  Judge,, 
would  not  interfere  with  the  act  of  the  Master. 

So  the  summons  was  discharged  without  costs,  with  leave 
to  respondent  to  appeal  to  the  full  Court,  if  he  so  desired. 

During  this  term.  May  31,  1876,  Beaty,  Q.  C,  shewed 
cause.  He  referred  to  Smith  et  al.  v.  Graham,  2  U.  C.  R.. 
268  ;  Henderson  v.  Comer,  3  U.  C.  L.  J.  29. 

Ewart,  contra,  referred  to  R.  G.  165;  Harrisons  C.  L.  P. 
Act,  2nd,  701;  Wilson  v.  Moulds,  4  P.  R.  101;  Shuttleworth 
V.  Nicholson,  1  Moo.  &  R.  254 ;  Newton  v.  ChaiMn,  10*  C, 
B.  363,  366;  Parkinson  v.  Hanhury,  L.  R  2  H.  L.  6;  New- 
Brunswick  and  Canada  B.  W.  Co.  v.  Conyheare,  9^  H.  L.. 
719. 

June  29,  1876.  Harrison,  C.  J. — The  old  rule  was,  that 
a  fee  paid  to  counsel  was  a  mere  honorarium.  Of  the  old 
rule,  I  am  sorry  to  admit,  little  if  anything  now  remains 
except  the  shell. 

It  is  only  right,  however,  with  Mr.  Justice  Bay  ley,  in 
Morris  v.  Hunt,  1  Chit.  544,  550,  to  say,  "It  is  never 
expected,  it  never  has  been  the  practice,  and  in  many 
instances  it  would  be  wrong,  that  counsel  should  be  gratui- 
tously giving  up  their  time  and  talents  without  receiving 
any  recompense  or  reward.  It  is  the  recompense  and 
reward  which  induce  men  of  considerable  ability,  and 
certainly  of  great  integrity,  and  with  every  qualification 
which  is  necessary  to  adorn  the  bar,  to  exert  their  talents.. 
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It  is  the  emolument  in  the  first  instance,  to  a  certain  degree^ 
that  induces  them  to  bear  the  difficulties  of  their  profession, 
and  ta  wear  away  their  health,  which  a  long  attendance  at 
the  bar  naturally  produces ;  and  it  is  of  advantage  to  the 
public  that  they  should  receive  those  emoluments  which 
produce  integrity  and  independence;  and  I  know  of  nothing- 
more  likely  to  destroy  that  independence  and  integrity 
than  to  deprive  them  of  the  honourable  reward  of  their 
labours." 

The  same  learned  Judge  in  the  same  case  said,  p.  550  :  "  It 
is  said  that  counsel  can  maintain  no  action  for  their  fees : 
why  ?  because  it  is  understood  that  their  emoluments  are 
not  to  depend  upon  the  event  of  the  cause,  but  that  their 
compensation  is  to  be  equally  the  same  whether  the  event 
be  successful  or  unsuccessful.  They  are  to  be  paid  before- 
hand, because  they  are  not  to  be  left  to  the  chance  whether 
they  shall  ultimately  get  their  fees  or  not;  and  it  is  for  the 
purpose  of  promoting  the  honour  and  integrity  of  the  bar 
that  it  is  expected  that  all  their  fees  should  be  paid  at  the 
time  when  their  briefs  are  delivered.  That  is  the  reason 
why  they  are  not  permitted  to  maintain  an  action.  It  is 
their  duty  to  take  care,  if  they  have  fees,  that  they  have 
them  beforehand,  and  therefore  the  law  will  not  allow  them 
any  remedy  if  they  disregard  their  duty  in  that  respect." 

The  relation  of  counsel  and  client  in  England  renders 
the  parties  mutually  incapable  of  making  any  contract  of 
hiring  and  service  concerning  advocacy:  Kennedy  v.  Broun 
et  ux.  13  C.  B.  N.  S.  677.  And  so  a  solicitor  has  no  implied 
authority  to  pledge  his  client's  credit  to  counsel  by  an 
express  promise  to  pay  counsel  fees,  so  as  to  enable  the 
counsel  to  sue  the  client  for  them  :  Mostyn  v.  Mostyn,  L. 
R.  5  Ch.  457.  The  rule  is  different  in  Ireland  in  the 
case  of  an  express  contract :  Hohart  v.  Butler,  9  Ir.  C.  L.  E. 
157.  The  rule  in  the  United  States  will  be  found  discussed 
in  the  note  to  the  American  Reprint  of  Kennedy  v.  Broun, 
18  C.  B.  N.  S.  742. 

In  this  Province  it  was  at  an  early  period  held  that 
counsel  can  sustain  actions  for  such  fees  to  be  paid  to 
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themselves  by  their  clients  as  are  established  by  law : 
Baldwin  et  at.  v.  Montgomery,  1 XJ.  C.  R.  283.  See  further 
Leslie  v.  Ball,  22  U.  C.  R.  512. 

"Where  the  fees  claimed  are  not  such  as  come  within  the 
provisions  of  any  statute  or  rule,  the  general  principle  in 
England — a  principle  which  it  is  thought  in  England  is  for 
the  advantage  as  well  as  the  honour  of  the  profession — 
should  be  maintained  in  force  in  this  Province,  and  for 
reasons  which  apply  here  as  well  as  in  England  :  Boldivin 
et  al.  V.  Montgomery,  1  U.  C.  R.  283. 

It  is  now  held  that  counsel  fees  may,  at  the  instance  of. 
the  client,  be  referred  to  the  taxing  officer  for  taxation  like 
any  other  fees  arising  out  of  litigation  :  Be  G.  K.  &  C. 
Solicitors,  &c.,  6  P.  R.  226. 

But  the  right  of  the  party  succeeding  in  litigation  who 
has  paid  counsel  fees  to  tax  them  against  his  opponent,  has 
never  been  seriously  doubted.  In  the  case  where  it  was 
questioned  the  right  was  affirmed.  Best,  C.  J.,  saying  :  "  It 
stands  upon  as  ancient  an  usage,  and  as  sound  a  principle, 
as  any  other  doctrine  of  the  law  of  England,  and  certainly 
it  never  can  be  reasonably  disputed  by  any  man  capable  of 
thinking" :  Morris  v.  Hunt,  1  Chit.  544,  555. 

Where  a  brief  has  been  delivered  to  counsel  for  the 
hond  fide  purpose  of  procuring  his  attendance  at  the  trial, 
and  his  fee  paid  as  it  ought  to  be  at  the  time  of  the 
deliveiy  of  the  brief,  the  mere  circumstance  that  he  is, 
from  no  fault  of  his  own,  unable  to  be  present  at  the  trial, 
is  no  good  reason  for  refusing  to  tax  the  fee  paid  to  him 
in  the  event  of  the  person  paying  him  succeeding  in  the 
litigation  :  Taylor  v.  Clarke,  13  I.  0.  L.  R.  571.  See  also 
Henderson  v.  Comer,  3  U.  C.  L.  J.  29. 

In  this  Province  a  practice  has  sprung  up  of  taxing  fees 
to  counsel  in  every  case  without  any  proof  of  payment,  and 
the  consequence  is,  that  although  the  fees  are  taxed  and 
paid,  they  do  not  always  reach  the  counsel  who  earned  them. 
But  it  must  for  the  honour  of  the  profession  be  stated  that 
this  does  not  often  happen. 

The  general  rule  is,  that  the  successful  party  is  only 


IN  RE  NORTH  VICTORIA  ELECTION. 


153 


■entitled  to  tax  such  costs  as  he  has  actually  paid  at  the 
time  of  taxation:  Lopez  v.  DeTastet,  3  B.  &  B.  292;  Trent 
V.  Harrison,  2  D.  &  L.  941  ;  Freeman  v.  Rosher,  6  D.  &  L. 
517 ;  Barnes  v.  Attiuood,  5  C.  B.  16^!;  Re  S.  an  Attorney, 

14  C.  P.  323. 

This  has  long  been  the  rule  in  regard  to  witnesses,  and 
in  this  respect  since  Rule  165,  Harrison's  C.  L.  P.  Act? 
2nd  ed.,  701,  payments  to  witnesses  and  counsel  are  appar- 
ently on  the  same  footing. 

This  rule  requires  that  affidavits  of  increase  must  set 
forth  :— 

1.  The  sums  paid  to  counsel  and  for  what  service. 

2.  The  names  of  witnesses,  their  places  of  abode,  &c. 
While  the  part  of  the  affidavit  as  to  the  witnesses  is 

usually  carefully  filled  up,  the  part  intended  for  the  proof 
of  payments  to  counsel  is  usually  left  blank. 

It  is  just  as  necessary,  under  the  General  Rule  of  Prac- 
tice No.  165,  that  there  should  be  proof  of  payment  of  the 
sums  paid  to  counsel  as  to  witnesses. 

The  objection  was  taken  here  that  there  was  no  proof  of 
the  payment  of  the  counsel  fees.  The  objection  was,  I 
think,  under  the  circumstances,  a  good  one,  and  one  that 
ought,  in  the  interest  of  the  profession,  to  be  more  fre- 
quently made  than  it  is  :  See  Wilson  v.  Moulds,  4  P.  R.  101. 

The  present  loose  practice  of  taxing  counsel  fees,  whether 
paid  or  not,  has,  I  suppose,  arisen  in  a  great  measure  from 
the  fact  that  in  many  suits  the  counsel  is  either  the 
attorney  or  the  partner  of  the  attorney  in  the  suit ;  but  this 

15  not  a  case  of  that  kind. 

The  gentlemen  for  whom  fees  were  taxed  in  this  case  are 
not  either  the  attorneys  or  the  partners  of  the  attorney  for 
the  petitioner.  If  properly  retained  they  were  paid  their 
fees.  If  paid  their  fees,  and  the  amounts  are  reasonable, 
they  ought  to  be  allowed  on  taxation.  If  not  paid,  they 
ought  not  to  be  taxed. 

The  reason  of  the  old  rule  requiring  payment  with  the 
delivery  of  the  brief,  was  to  prevent  counsel  having  an 
undue  interest  in  the  result  of  litigation ;  in  fact,  if  pos- 
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sible,  to  keep  the  profession  of  an  advocate  far  above  and 
beyond  that  of  any  ordinary  trade  or  calling,  the  principal 
aim  of  which  is  merely  to  make  money. 

The  long  established  usage  of  the  profession  is  to  employ 
counsel,  not  upon  a  preliminary  traffic  for  his  services  in 
consideration  of  future  payment,  but  upon  a  preliminary 
payment  of  his  fees  before  those  services  are  obtained  :  Per 
Pigot,  C.  B.,  in  Hohart  v.  Butler,  9  Ir.  C.  L.  E.  166. 

Where  success  in  the  particular  case  is  the  object,  and  th& 
payment  of  counsel  is  made  in  any  manner  directly  to  de- 
pend on  success,  there  is  a  strong  temptation  to  use  means 
which  ought  not  to  be  used,  and  to  argue  that  the  end 
justifies  the  means. 

Where  vast  responsibility  rests,  it  is  of  the  utmost  impor- 
tance that  integrity  should  be  guaranteed  by  all  possible 
securities  :  Kennedy  v.  Broun,  13  C.  B.  N.  S.  742,  note. 

The  remarks  of  Erie,  C.  J.^  in  Kennedy  v.  Broun,  13 
B.  N.  S.  667,  on  this  head  are  worthy  of  being  treasured  in 
the  breast  of  every  man  whose  hope  or  calling  it  is  to 
serve  his  fellow-men  in  the  ancient  and  honourable  pro- 
fession of  the  law. 

He  said,  p.  737  :  "  We  are  aware,  that  in  the  class  of  advo-  ^ 
cates,  as  in  every  other  numerous  class,  there  will  be  bad 
men,  taking  the  wages  of  evil,  and  therewith  also  for  the 
most  part  the  early  blight  that  waits  upon  the  servants  of 
evil.  We  are  aware  also  that  there  will  be  many  men  of 
ordinary  powers,  performing  ordinaiy  duties  without 
praise  or  blame.  But  the  advocate  entitled  to  permanent 
success  must  unite  high  powers  of  intellect  with  high  prin- 
ciples of  duty." 

There  is  no  good  reason,  in  a  case  like  the  present,  for 
disregarding  the  requirement  of  the  rule  that  the  affidavit 
of  increase  must  shew  not  merely  the  amounts  paid  to 
witnesses,  but  the  amounts  paid  to  counsel  ;  and  there  are 
good  reasons,  some  of  which  I  have  noticed,  for  regarding  it. 

The  Master  in  taxing  costs  in  a  cause  down  to  the  Nisi 
Prius  record  is  properly  guided  by  the  record  and  papers- 
filed,  but  for  the  counsel  fees,  witness  fees,  and  other  similar 
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disbursements  at  the  trial  he  should  have  some  satisfactory 
evidence  of  payment,  and  that  evidence  in  general  the 
affidavit  of  disbursements  required  by  the  rule  of  Court. 

The  Master  ought  not  in  strictness  to  allow  any  item 
for  which  there  is  not  before  him  some  authority,  admis- 
sion, or  evidence  to  justify  the  allowance,  and  after  taxation 
should  require  all  proper  vouchers  or  affidavits  produced 
for  that  purpose,  except  such  as  briefs  for  counsel,  to  be  filed 
with  the  papers  in  the  cause  :  Wilson  v.  Moulds,  4  P.  R.  101. 

Subject  to  the  terms  of  any  general  rules  of  Court  on 
the  subject,  or  such  as  are  involved  in  the  decisions  of  the 
Court,  the  number  of  counsel  to  be  allowed  and  the  amount 
of  their  fees  is  in  the  almost  uncontrolled  discretion  of  the 
Master  :  Grinclall  v.  Godman,  5  Dowl.  P.  C.  378 ;  Sharp  v. 
Ashhy,  12  M.  &  W.  732  ;  Fdzakerley  v.  Rogerson,  1  L.  M.  & 
P.  747;  Lockstone  v.  The  London,  Brighton  and  South  Coast 
K  W.  Co.,  12  C.  B.  N.  S.  243  ;  Potter  et  al  v.  Rankin,  L.  R.  5 
C.  P.  518  ;  Frost  v.  The  London,  Br  ighton  South  Coast  R. 
W.  Co.,  21  L.  T.  N.  S.  757  ;  Smith  v.  Baker,  28  L.  T.  N. 
S.  G69  ; .  Wakefield  et  al.  v.  Broivn,  L.  R.  9  C.  P.  410. 

It  is  provided  by  R.  G.  157,  Harrison's  C.  L.  P.  Act, 
2nd  ed.,  699  that  fees  shall  in  no  case  be  taxed  as  between 
party  and  party  to  more  than  two  counsel  upon  any  trial 
or  argument. 

The  ancient  practice  is,  for  the  junior  counsel  to  take 
notes,  so  that  he  may  be  present  and  engaged  on  the  trial, . 
and  this  may  be  although  the  presiding  Judge  know 
nothing  of  his  presence  :  Steivart  v.  Steele,  4  M.  &  G.  669. 

Counsel  appearing  in  person  may  of  course  conduct  the 
case  or  defence  in  all  respects  as  if  conducting  for  another, . 
but  are  not  entitled  to  tax  counsel  fees  against  the  unsuc- 
cessful party  :  Smith  et  al.  v.  Graham,  2  U.  C.  R.  268.  This, 
however  was  held  not  to  extend  to  partners ;  Henderson  v. 
Comer,  3  U.  C.  L.  J.  29. 

A  party  appearing  in  person,  though  not  an  advocate, 
must  examine  witnesses  as  well  as  address  the  jury  :  Shut- 
tleworth  v.  Nicholson,  1  M.  &  Rob.  254.  But  counsel  may 
be  heard  to  assist  him  on  legal  objections,  lb. 
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He  may  not  only  conduct  the  case  or  defence,  but  be  a 
witness  on  his  own  behalf :  Cohbett  v.  Hudson,  1  E.  &  B.  11» 
See  further,  Benedict  v.  Boulton,  4  U.  C.  K.  96  ;  Cameron 
V.  Forsyth,  lb.  189  ;  Bank  B.  JSf.  A.  v.  McElroy,  2  Pugs.  K 
B.  462;  FoUanshee  v.  Walker,  13  Am.  671.  His  wife, 
however,  cannot  be  allowed  to  manage  the  case  for  him  at 
Nisi  Prius  and  "  engage  in  scenes  inconsistent  with  the 
character  of  her  sex  "  :  Cohbett  v.  Hudson,  15  Q.  B.  988. 

Where  counsel  has  been  heard  the  party  cannot  be 
heard,  or  vice  versa :  Newton  v.  Chaplin,  10  C.  B.  356, 
366.  There  cannot  be  a  mixture  of  the  two  characters : 
New  Brunswick  and  Canada  R.  W.  Co.  v.  Conybeare,  9  H. 
L.  711,  719  ;  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1,  6. 

Where  the  senior  counsel  is  himself  the  plaintiff  or 
defendant,  I  see  no  ground  for  holding  that  he  shall  be 
deprived  of  the  services  of  a  junior  where  the  services  of  a 
junior  are  necessary,  or  that  in  the  case  of  an  appeal,  where 
he  confines  his  attention  to  some  preliminary  objections, 
and  the  general  merits  are  argued  by  a  junior,  the  fee  to 
the  junior  paid  should  not  be  allowed. 

But  in  such  case  it  is  not,  I  think,  competent  to  the 
Master  to  increase  the  fee  to  the  junior  either  at  the  trial 
or  the  appeal  beyond  what  was  paid  or  supposed  to  have 
been  paid  :  Fay  v.  Murphy,  1  Ir.  Jur.  0.  S.  32;  or,  in  such 
a  case  as  the  present,  to  treat  the  case  as  if  there  were  only 
one  counsel,  and,  in  consequence,  tax  to  the  junior  more 
than  otherwise  he  would  be  entitled  to  receive. 

I  do  not  think  that  the  amount  allowed  by  the  Master 
for  second  counsel  on  the  hearing  of  the  appeal  in  this  case 
is  at  all  excessive.  ^ 

Upon  the  whole,  it  appears  to  me  that  the  Master  erred: — 

1.  In  taxing  the  fees  to  counsel  without  proof  of  pay- 
ment, as  against  the  objection  raised  at  the  time. 

2.  In  taxing  more  for  counsel  fees  than  $150,  the  amount 
charged  for  junior  counsel  at  the  trial. 

I  see  no  objection,  under  the  circumstances,  to  the  Master 
now  allowing  the  $150  to  junior  counsel  at  the  trial  and  $100 
to  junior  counsel  on  the  appeal,  on  production  of  an  affidavit 
•or  affidavits,  or  other  satisfactory  evidence  ofpayment. 
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The  rule  will  be  absolute,  without  costs,  to  rescind  the 
order  of  Mr.  Justice  Wilson,  and  to  make  absolute  the 
summons  for  revision  of  taxation  on  the  points  which  I 
have  mentioned. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  accordingly. 


Mason,  Assignee  of  Wm.  Lottridge,  an  Insolvent,  v. 
Redpath  and  Drummond. 

Sale  of  goods — Tnsolvencij  of  vendee — Acceptance — Right  to  rescind  contract 
— Stopjxtge  in  transitu. 

R.  &  Co.,  sugar  refiners  at  Montreal,  in  September  sold  H5  barrels  of 
sugar  to  L.  at  Hamilton,  on  60  days  credit.  On  the  27th  November 
L.  wrote  to  R.  that  he  was  unable  to  meet  his  acceptances,  and  on  the 
28th  R.  telegraphed  to  L.  to  know  if  ho  had  received  the  sugar,  and 
was  answered  that  part  had  been  received  on  the  day  before.  Twenty 
barrels  were  received  at  L.'s  warehouse  on  the  27th,  and  forty  on  the 
28th,  from  the  R.  #rCo.  On  the  30th,  Monday,  R.'s  agent  called  ou 
L.  and  asked  him  to  transfer  the  sugar  to  S.  &  Co.,  of  Hamilton,  and 
one  load  was  sent  to  them,  when  L.  forbade  the  sending  more,  but  about 
an  hour  afterwards  he  ordered  the  rest  to  be  delivered,  and  fifty  nine 
barrels  were  sent,  one  barrel  having  been  sold  to  a  customer  of  L.  On 
the  30th  an  agreement,  prepared  by  L.'s  solicitor,  was  signed  by  R.'s 
agent,  reciting  that  the  59  barrels  had  been  delivered  to  L.,  which  R. 
wished  to  resell  to  others  ;  and  that  it  had  been  agreed,  to  avoid  any 
question  as  to  L.'s  right  to  deliver  to  R,  said  59  barrels,  the  others 
having  been  stopped  in  transitu,  that  R.  should  indemnify  L.  and  his 
assignee,  if  any  appointed,  against  all  consequences  of  sucb  delivery, 
in  case  a  return  thereof  should  be  adjudged  ;  and  the  agreement  was  to 
indemnify  L.  accordingly,  and  make  good  to  him  or  his  assignee  the 
value  of  said  sugar  so  to  be  delivered,  if  a  return  should  be  adjudged 
by  a  competent  Court.  L.  made  an  asssignment  on  the  5th  of  Decem- 
ber, 1874,  and  on  the  3rd  February,  1875,  the  plaintiff,  the  assignee, 
conveyed  to  Lar^ib  &  Co.  all  the  estate. 

L.,  being  examined,  swore  that  he  had  no  intention  of  receiving  the 
sugar  into  stock  :  that  it  was  sent  to  his  warehouse  by  the  R.  W.  Co^ 
without  his  knowledge  or  instructions  :  that  he  had  previously  instructed 
his  manager  not  to  receive  any  goods  :  that  when  he  became  aware 
that  it  had  been  sent  he  ordered  it  not  to  be  taken  into  stock  ;  and  that 
the  agreement  signed  was  an  afterthought,  subsequent  to  his  agreement 
with  R.'s  agent  to  take  away  the  sugar,  and  after  part  of  it  had  been 
removed.  This  was  substantially  corroborated  by  the  agent.  In  an 
action  by  the  assignee  of  L.  against  R.,  claiming  to  avoid  the  giving 
up  of  the  sugar  as  an  unjust  preference,  and  in  trover : 

Ueld,  that  the  plaintiff  could  not  recover :  that  whether  there  was  strictly 
speaking  a  right  of  stoppage  in  transitu  or  not,  the  evidence  warranted. 
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a  finding  that  before  the  assignment  in  insolvency  the  contract  of  sale 
had  been  rescinded  by  both  parties,  which  it  was  competent  for  them 
to  do.  the  goods  not  having  been  actually  accepted;  and  the  goods 
therefore  never  passed  to  the  plaintiff. 
Semble,  that  the  count  as  upon  a  fraudulent  preference  could  not  have 
been  sustained;  and  quaere,  as  to  the  plaintiff's  right  to  recover,  he 
having  before  action  assigned  the  property  to  Lamb  &  Co. 

The  first  count  of  the  declaration  alleged  that  the  insol- 
vent did  within  thirty  days  next  before  the  date  of  the 
assignment  in  insolvency  to  the  plaintiff,  in  contemplation 
of  insolvency,  give  to  the  defendants  by  way  of  payment 
certain  goods  and  chattels,  that  is  to  say,  fifty-nine  barrels 
yellow  refined  sugar,  whereby  the  defendants  obtained  an 
unjust  preference ;  and  that  the  plaintiff*  elected  to  avoid 
the  alleged  payment,  &c. 

The  second  count  alleged  that  the  defendants,  before 
Lottridge  became  insolvent,  converted  to  their  own  use 
fifty-nine* hansels  of  refined  sugar,  alleging  them  to  be  the 
property  of  Lottridge. 

The  third  count  was  for  conversion  of  the  same  fifty- 
nine  barrels  of  refined  sugar  after  the  insolvency  of 
Lottridge,  and  alleging  the  property  to  be  the  property  of 
the  plaintiff; 

The  remaining  counts  were  for  money  payable  by  the 
defendants  to  the  plaintiff  for  goods  bargained  and  sold, 
^c,  by  Lottridge  to  the  defendants,  and  for  goods  bar- 
gained and  sold,  fee,  by  the  plaintiff  to  the  defendants. 

Pleas  to  the  first  count : — 

1.  Traverse  of  the  appointment  of  plaintiff*  as  assignee 
'Of  Lottridge. 

2.  Traverse  of  the  preference  alleged. 

3.  Traverse  of  plaintiff's  election  to  avoid  the  payment. 
The  defendants  also  pleaded  to  the  first  and  second 

counts  a  traverse  of  the  goods  being  the  property  of 
Lottridge. 

There  was  also  pleaded  to  the  third  count  a  traverse  of 
the  goods  being  the  property  of  the  plaintiff. 

There  was  the  plea  of  not  guilty  to  the  first  and  third 
counts,  and  never  indebted  to  the  fourth  and  fifth  counts  of 
the  declaration. 
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Issue. 

The  action  was  commenced  on  17th  March,  1875.  The 
issues  came  on  for  trial  at  the  last  Fall  Assizes  for  the 
<jounty  of  York,  before  Morrison,  J.,  without  a  jury. 

The  defendants,  sugar  refiners,  of  Montreal,  doing 
business  under  the  name  of  John  Redpath  &  Son,  had, 
shortly  before  the  insolvency  of  Lottridge,  who  was  doing 
business  under  the  name  of  W.  M.  Lottridge  &  Co.,  sold  to 
Mm  a  number  of  barrels  of  refined  sugar  on  credit. 
Twenty  barrels  were  received  at  Lottridge's  warehouse,  in 
Hamilton,  on  27th  November,  1874,  and  forty  barrels  on 
28th  November,  1874. 

The  barrels,  which  were  invoiced  on  21st  November, 
1874,  were  a  portion  of  a  larger  quantity  purchased  by 
Lottridge  from  the  defendants  in  September,  1874,  at  the 
usual  credit  of  sixty  days.  ^ 

A  draft  in  respect  of  a  previous  transaction,  amounting 
to  $1,991.77,  fell  due  on  26th  November,  1874,  and  was 
protested  for  non-payment. 

Another  draft  in  respect  of  a  previous  transaction, 
amounting  to  So 67.31,  fell  due  on  27th  November,  1874, 
■and  was  also  protested  for  non-payment. 

On  27th  November,  1874,  Lottridge  wrote  defendants 
regretting  his  inability  to  retire  the  acceptances,  and  stating 
that  remittances  had  so  fallen  off  lately  that  his  arrange- 
ments had  been  temporarily  interrupted. 

On  28th  November,  1874,  defendants  telegraphed  Lot- 
tridge to  know  if  he  had  received  the  sugar  invoiced  on 
21st  November,  1874,  and  were  answered  that  part  had 
been  received  on  the  day  before. 

On  Monday,  30th  November,  1874,  Mr.  Houghton,  act- 
ing for  the  defendants,  called  on  Lottridge  and  desired  to 
have  the  sugar  transferred  to  Simpson,  Stuart  &  Co.,  of 
Hamilton.  Mr.  Little,  who  was  in  the  employment  of 
Lottridge,  procured  a  team  and  sent  one  load  to  Simpson, 
Stuart  &  Co.,  when  the  insolvent  for  the  time  forbid  the 
sending  of  any  more,  but  an  hour  afterwards  told  Little  to 
"deliver  the  remainder. 
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The  quantity  delivered  to  Simpson,  Stuart  &  Co.  was- 
fifty-nine  barrels.  The  reason  that  the  sixty  barrels  were 
not  delivered  was,  that  one  of  them  had  been  sold  to  a 
customer  of  Lottridge. 

The  fifty-nine  barrels  were  delivered  on  27th  and  28th  . 
November,  1874,  to  Lottridge  by  the  Great  Western 
W.  Co.  in  the  ordinary  way,  and  rolled  into  Lottridge's^ 
warehouse.    They  were  placed  by  themselves  in  the  ware- 
house alongside  of  other  sugar  belonging  to  Lottridge. 

It  appeared  that  on  Monday,  30th  November,  1874,, 
Lotteridge,  although  in  hope  of  getting  out  of  his  difiicul- 
ties,  did  not  like  to  allow  the  sugar  to  be  transferred 
to  Simpson,  Stuart  &  Co.  without  having  an  agreement  of 
some  kind  to  protect  himself  as  against  any  demand  of 
creditors. 

The  following  agreement,  prepared  by  Lottridge's  solici- 
tor, was  thereupon  signed  by  Mr.  Houghton,  acting  for  the 
defendants 

"  Hamilton,  30th  November,  1874. 
"  To  Messrs.  W.  M.  Lottridge  &  Co.,  Hamilton. 

"Dear  Sirs, — ^Whereas  a  lot  of  about  fifty-nine  barrels 
of  yellow  refined  sugar  have  been  delivered  to  you  by  our 
firm,  being  part  of  your  order  for  one  hundred  and  forty- 
five  barrels  of  the  same  kind  of  sugar,  on  27th  and  28th 
instant,  which  we  wish  to  re-sell  to  other  parties. 

"  And  whereas  it  has  been  agreed  between  us,  that  to 
avoid  any  doubts  or  question  as  to  your  right  to  deliver  us- 
said  fifty -nine  barrels  of  sugar,  the  others  having  been 
stopped  in  transitu,  we  shall  indemnify  you  against  all  the 
consequences  of  such  delivery,  and  also  save  harmless  your 
assignee,  if  any  appointed,  and  make  good  to  him  or  you 
the  loss  of  said  fifty-nine  barrels  of  sugar  in  case  a  return 
thereof  shall  be  adjudged  upon  the  facts  being  submitted 
to  any  Court  of  competent  jurisdiction. 

"  Now  these  presents  witness,  that  Messrs.  John  Kedpath 
&  Son,  our  executors,  administrators,  and  assigns,  shall  and 
will  indemnify  and  save  harmless  you,  the  said  W.  M. 
Lottridge  &  Co.,  of  and  against  all  the  consequences  of  the 
delivery  to  us  of  said  fifty-nine  barrels  of  sugar,  and  make 
good  and  reimburse  to  you  and  your  assignee,  if  any 
appointed,  the  value  of  the  said  sugars  so  to  be  delivered,  in 
case  a  return  thereof  shall  be  adjudged  upon  the  facts  being- 
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submitted  to  any  Court  of  competent  jurisdiction  ;  and  we 
further  agree,  in  case  we  are  required  by  any  assignee  to  be 
appointed  to  the  estate  of  W.  M.  Lottridge  &  Co.,  to  sub- 
mit the  facts  to  some  Court  of  competent  jurisdiction  in 
Upper  Canada,  and  have  the  same  there  tried,  costs  to 
abide  the  event. 

"  In  witness  whereof  the  said  Messrs.  John  Redpath  & 
Son  have  hereunto  set  their  hand  and  seals. 

"  Signed,  sealed  and  delivered 

"  John  Bedpath  &  Son."  (Seal.) 
Per  A.  H. 

Lottridge  made  an  assignment  for  the  benefit  of  creditors 
on  5th  December,  1874. 

The  amount  claimed  by  the  plaintiff  was  $1,269.45  and 
interest  from  30th  November,  1874. 

This,  including  some  admissions  not  necessary  to  be 
mentioned,  closed  the  case  for  the  plaintiff*. 

Defendant  then  put  in  a  deed  dated  3rd  February,  1875, 
from  the  plaintiff  to  John  Lamb  and  William  H.  Cross  of 
"all  the  entire  estate,  stock-in-trade,  book-debts>  bills  of 
exchange,  promissory  notes,  and  effects  of  the  said  insolvent 
(Lottridge)  of  any  nature  or  kind  soever,"  for  the  expressed 
consideration  of  S50,000. 

Defendant  also  put  in  the  examination  of  the  insolvent^ 
taken  under  a  commission  at  Cleveland  on  10th  June,  1875. 

In  it  he  swore  that  on  30th  November,  1874,  he  became 
aware  of  his  inability  to  meet  his  obligations  generally,  and 
on  the  following  day  sent  notices  to  his  creditors  announcing 
his  suspension  of  payment,  and  calling  them  together  for 
the  further  direction  of  his  affairs,  which  meeting  was 
called  for  17th  December,  1874. 

He  swore  that  when  the  sugar  came  to  hand  he  had  no 
intention  of  receiving  it  into  stock  until  he  should  be  satis- 
fied that  there  would  be  no  permanent  interruption  to 
business :  that  he  never  had  any  intention  to  receive  it  into 
stock  when  it  arrived,  and  that  he  had  no  intention  of 
receiving  any  goods  from  any  one  from  26th  November, 
1874,  until  such  time  as  he  should  become  satisfied  that  he 
was  able  to  continue  his  business  without  interruption  ^ 
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that  he  did  not  send  to  the  railway  company  for  the  sugar  : 
that  there  was  no  order  or  instruction  of  any  kind  given  by 
him  or  through  any  one  of  his  employees  on  hisl^ehalf,  to 
that  effect :  that  the  59  barrels  were  sent  to  the  warehouse 
by  the  railway  company,  according  to  their  usual  practice, 
without  any  advice  to  him  :  that  he  had  previously  in- 
structed his  manager  not  to  receive  any  goods  :  that  as  soon 
as  he  became  aware  that  a  portion  of  the  sugar  was  at  the 
warehouse,  he  at  once  declined  to  receive  it,  meaning 
thereby  that  it  remained  subject  to  the  order  of  the  con- 
signors or  of  the  railway  company :  that  he  ordered  the 
sugar  should  not  be  taken  into  stock,  and  ordered  the  rail- 
way company  to  send  no  more,  as  it  would  not  be  received : 
that  he  had  no  intention  of  receiving  any  of  it :  that  the 
document  in  writing,  dated  30th  November,  1874,  was 
given  in  order  that  he  might  justify  his  action  before  his 
creditors  should  any  question  arise  in  the  premises :  that 
the  instrument  was  an  afterthought  and  subsequent  to  his 
agreement  with  Houghton,  the  defendants'  agent,  to  take 
away  the  "sugar,  and  that  when  it  was  executed  part  of  the 
sugar  had  been  removed  by  Houghton. 

Mr.  Houghton  was  called  as  a  witness  for  the  defence. 
He  swore  that  as  early  as  9  o'clock  on  the  morning  of 
Monday,  80th  November,  he  saw  the  insolvent,  demanded 
the  sugar  on  behalf  of  defendants,  and  was  told  to  take  it : 
that  witness  afterwards  sold  the  lot  to  Simpson,  Stuart, 
k>  Co. :  that  afterwards  the  insolvent  required  a  paper  to 
guard  against  any  legal  difficulty  that  might  arise,  when 
witness  consented  to  execute  the  writing  of  30th  November, 
1874 :  that  the  sugar  was  not  received  by  witness  as  a 
preference,  or  as  payment,  but  as  and  being  the  property 
of  the  defendants  :  that  the  insolvent  in  no  manner  ques- 
tioned the  right  of  defendants  to  the  sugar,  but  on  the 
contrary  said  he  did  not  mean  to  receive  it. 

This  closed  the  testimony  for  the  defence. 

Counsel  for  the  defendants  objected  to  the  plaintiff's 
right  to  recover,  referring  to  several  cases  shewing  that  it 
is  a  question  of  intention  as  between  the  parties,  and  con- 
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tended  that  under  any  circumstances  the  sale  and  assign- 
ment from  the  plaintift*  to  Lamb  &;  Cross,  precluded  the 
plaintiff  from  having  any  right  of  action  against  defendants 
in  respect  of  the  property. 

Counsel  for  the  plaintiff  contended  that  the  property 
became  part  of  the  insolvent  estate,  and  the  evidence 
clearly  shewed  the  transitus  at  an  end,  and  defendants 
could  not  regain  possession  of  the  sugar. 

The  learned  Judge  found  in  favour  of  the  defendants. 
He  did  so,  he  said,  because  the  evidence  shew^ed  that  the 
sugar  in  question,  after  the  insolvent  was  aware  that  he 
could  not  meet  his  liabilities,  was  taken  by  the  teams  of  the 
railway  company  to  the  warehouse  of  the  insolvent,  with- 
out instructions  from  or  the  knowledge  of  the  insolvent : 
that  at  the  time  of  such  delivery  the  insolvent  did  not 
intend  receiving  the  sugar  into  stock,  and  had  instructed 
his  manager  to  that  effect:  that  on  30th  November,  1874, 
he  was  made  aware  that  the  sugar  was  at  his  warehouse, 
and  declined  to  receive  it  according  to  his  intention ;  and 
that  it  remained  there  for  the  consignors  or  the  railway 
company  :  that  on  that  day  the  defendants'  agent  demanded 
the  sugar,  and  the  insolvent  assented  to  his  taking  it :  that 
he  did  take  it :  that  on  the  same  day  the  insolvent  sus- 
pended payment,  and  the  following  day  called  a  meeting 
of  his  creditors.  The  learned  Judge  found  that  so  far  as 
it  lay  in  the  insolvent  he  did  not  receive  the  goods  with  a 
view  of  taking  possession  of  them,  and  that  the  taking  of 
possession  by  defendants'  agent  was  not  done  by  either 
party  as  an  undue  preference. 

During  Michaelmas  term,  November  26,  ]  875,  Snelling 
obtained  a  rule  calling  on  the  defendants  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  plaintiff  for  $1339.39,  pursuant  to  leave 
reserved  at  the  trial,  the  said  verdict  being  contrary  to 
law  and  evidence. 

During  this  term,  May  20,  1876,  Kerr,  Q.  C,  shewed 
cause.    The  special  count  cannot  be  maintained,  because 
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no  fraudulent  preference  or  payment  was  shewn,  and 
there  can  be  no  recoveiy  in  respect  of  the  property, 
as  that  before  action  had  been  transferred  by  the  assignee 
to  Messrs.  Lamb  &  Cross.  Supposing  the  plain tifi  to 
have  a  right  to  sue,  Lottridge  had  a  right  to  rescind 
the  contract  when  he  allowed  the  plaintiff  to  take  possession 
of  the  sugar,  and  whether  or  not  defendants  were  justified 
in  taking  possession  when  they  did.  In  point  of  fact,  the 
contract  had  been  rescinded  between  the  parties  before  the 
deed  of  assignment  to  the  plaintiff :  Atkin  v.  Barwick,. 
1  Str.  165  ;  Dixon  v.  Baldwen,  5  East  175  ;  Salte  v.  Field ^ 
5  T.  E.  211  ;  Bartram  v.  Farehrother,  4  Bing.  579 ;  James 
V.  Griffin,  1  M.  &  W.  20,  29,  S.  C.  2  M.  &  W.  623 ;  Van 
Casteel  v.  Booker,  2  Ex.  691 ;  Nicholson  v.  Boiuer,  1  E.  &  E. 
172 ;  Heinekey  v.  Earle,  8  E.  &;  B.  410 ;  Eohson  on  Bank- 
ruptcy, 2nd  ed.,  350 ;  Re  Foot,  11  Nat.  Bank  Reports,  153 ; 
Campbell  v.  Barrie,  31  U.  C.  R.  279,;  Morgan  v.  Bain, 
L.  R.  10  C.  R  15 ;  Bingham  v.  Mulholland,  25  C.  R  210;. 
Houston  on  Stoppage  in  Transitu,  44,  124  ;  Insolvent  Act, 
of  1869,  sees.  41,  42. 

r.  Robinson,  Q.  C,  with  him  Snelling.  There  was 
no  right  of  stoppage  in  transitu :  Ellis  v.  Hunt,  3  T.  R. 
464,  468 ;  Heinekey  v.  Earle  et  al,  8  E.  &  B.  429,  note  ; 
Chitty  on  Contracts,  10th  ed.,  395;  2  Kent  Comm.,  11th  ed.,. 
544,  545  ;  Browne  on  Carriers,  227,  233 ;  Houston  on 
Stoppage  in  transitu,  49  ;  Morley  v.  Hay,  3  M.  &  R.  396 ; 
Bolton  V.  Lancashire  and  Yorkshire  R.  W.  Co.,  L.  R. 
1  C.  P.  431 ;  Lewis  v.  Mason,  36  U.  C.  R.  590;  Ascher  v. 
Grand  Trunk  R.  W.  Co.,  lb.  609;  Hilliard  on  Sales,  3rd 
ed.,  294,  298;  Schotsmans  v.  Lancashire  and  Yorkshire 
R.  W.  Co.,.L.  R.  1  Eq.  349 ;  S.  C,  L.  R.  2  Ch.  332  ;  Ex  parte 
Chalmers,  Re  Edwards,  L.  R.  8  Ch.  289  ;  Ex  j)arte  Gibbes, 
Re  Whitworth,  L.  R.  1  Ch-  D.  101. 

June  29, 1876.  Harrison.  C.  J. — The  Act  which  was  in 
force  when  Lottridge  assigned  his  property  for  the  benefit 
of  his  creditors,  was  the  Insolvent  Act  of  1869. 

The  effect  of  the  assignment,  under  section  10  of  that  Act, 
was,  to  convey  "books  of  account  of  the  insolvent,  all 
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vouchers,  accounts,  letters,  and  other  papers  and  docu- 
ments relating  to  his  business,  all  moneys  and  negotiable 
papers,  stocks,  bonds,  and  other  securities,  as  well  as  all  the 
real  estate  of  the  insolvent,  and  all  his  interest  therein, 
whether  in  fee  or  otherwise,  and  also  all  his  personal 
estate,  movable  and  immovable  property,  debts,  assets,  and 
effects  which  he  may  become  entitled  to  at  any  time  before 
his  discharge  effected  under  this  Act,"  with  certain  exemp- 
tions not  necessary  to  be  noticed. 

An  assignment  in  insolvency  passes  the  property  of 
the  insolvent  subject  to  any  equitable  rights  or  liens  which 
others  may  have  upon  the  same :  Re  Colem  an,  3G  U.  C.  R.  559. 

In  Lewis  et  al  v.  Mason,  36  U.  C.  R.  590,  604,  the  late 
Chief  Justice  of  this  Court  said  :  I  must  confess  it  seems  to 
me  more  equitable,  where  a  person  in  failing  circumstances 
has  goods  sent  to  him,  in  case  of  his  making  an  assignment 
when  the  property  has  not  actually  come  into  his  possess- 
ion, that  the  unpaid  vendor  should  be  allowed  to  retain 
the  goods  until  he  is  paid  for  them,  rather  than  that  they 
should  be  applied  to  pay  the  general  debts  that  were  con- 
tracted long  before  the  sale  of  the  goods  intended  to  be 
returned.  It  was  at  one  time  a  rule  of  the  Scotch  law 
that  when  a  purchaser  became  insolvent  within  a  limited 
time  after  goods  had  reached  their  destination  the  seller 
might  retake  the  goods ;  a  failure  so  soon  after  the  pur- 
chase, apparently  whilst  the  purchaser  was  insolvent,  being 
considered  as  evidence  of  fraud  and  justifying  the  seller  in 
retaking  the  goods." 

But  by  the  law  of  England  when  once  the  goods  have 
actually  reached  their  destination  and  been  actually  received 
by  the  vendee  as  his  own,  the  right  of  stoppage  in 
transitu  is  gone :  Bolton  v.  The  Lancashire  and  York- 
Mre  E.  W.  Co.,  L.  R.  1  C.  P.  431,  438 ;  Schotsmans  v.  The 
Lancashire  and  Yorkshire  R.  W.  Co.,  L.  R.  1  Eq.  349, 
reversed  L.  R.  2  Ch.  332 ;  Ex  parte  Gibhes,  Re  Whitiuorth, 
L.  R.  1  Ch.  D.  101. 

It  is  not  necessary,  in  the  view  which  I  take  of  this  case, 
to  decide  whether  at  the  time  of  the  delivery  of  the 
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goods  to  the  agents  of  the  vendors,  there  was  strictly- 
speaking  the  right  of  stoppage  in  transitu. 

The  vendee  did  not  execute  the  assignment  in  insolvency 
till  5th  December,  1874.  If  before  that  time  he  had  the 
power  to  rescind  the  contract  of  sale,  and  in  good  faith? 
with  the  assent  of  the  vendors,  exercised  that  power,  the 
goods,  the  subject  of  the  sale,  did  not  pass  to  the  plaintiff. 

No  one  can  doubt  the  justice  of  the  defence  in  this  case; 
No  one  can  doubt  the  perfect  honesty  of  both  parties  at 
the  time  of  the  alleged  rescission  of  the  {contract.  The 
vendee  when  he  found  himself  embarrassed  and  unable  to 
pa}^  for  the  goods,  like  an  honest  man,  refused  to  receive 
them.  The  delivery  by  the  railway  company  of  the  goods 
at  his  warehouse,  although,  in  the  ordinary  course  of  busi- 
ness cannot,  under  the  circumstances,  amount  to  an  accept- 
ance of  the  goods  by  the  vendee.  Nor  can  the  unauthorized 
sale  by  his  manager  or  clerk  of  one  out  of  the  sixt}^  barrels - 
of  sugar,  under  the  circumstances,  have  that  effect.  The 
agreement  of  indemnity,  executed  as  it  was  for  greater 
caution,  does  not  alter  the  leading  facts  of  the  case.  The 
insolvent  swears  that  he  never  intended  on  or  after  26th 
November,  1874,  to  receive  the  goods,  and  so  refused  to 
accept  them,  notwithstanding  the  delivery  at  his  warehouse. 
The  learned  Judge  who  tried  the  cause  believed  this 
testimony,  and  believing  it  found  a  verdict  for  the  defend- 
ants. The  finding  is  certainly  sustained  by  the  evidence, 
and  the  evidence  shews  not  only  the  determination  of  the 
vendee  to  refuse  to  accept,  but  the  return  of  the  goods 
to  the  agent  of  the  vendors  on  the  80th  November,  1874  ■ , 
and  so,  if  the  parties  at  the  time  were  competent  to  contract, 
the  contract  was  on  that  day  rescinded. 

In  Atkln  v.  Bariuich,  1  Str.  165,  the  vendee  finding  his 
circumstances  becoming  embarrassed  received  goods  from 
the  vendor,  and  not  thinking  it  reasonable  that  they  should 
go  to  satisfy  his  other  creditors  sent  them  to  a  third  person 
with  instructions  to  forward  them  to  the  vendor ;  and  this, 
transaction  was  sustained  as  against  the  claim  of  the- 
assignee  in  bankruptcy  of  the  vendee  to  the  goods. 
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In  Hcmnan  v.  Fishar,  Cowp.  117-125,  where  Lord  Mans- 
field is  said  first  to  have  started  the  doctrine  of  fraudulent 
preference,  his  Lordship  observed  with  respect  to  Atkin  v. 
Barwick,  1  Str.  165,  that  the  judgment  seemed  to  be  right, 
but  the  reasons  wrong,  and  that  the  true  ground  of  the 
decision  was,  that  the  trader  very  honestly  refused  to 
accept  the  goods  and  returned  them.  This  reason  given 
by  Lord  Mansfield  was  afterwards  a})proved  by  Lord 
Kenyon,  in  Keate  v.  Ball,  2  East  117,  124. 

In  Salte  et  al  v.  Field,  5  T.  R.  211,  it  was  held  that  the 
property  of  goods  bought  by  an  agent  for  the  vendee, 
delivered  by  him  to  the  vendee's  packer,  in  whose  hands 
they  were  attached  by  the  vendee's  creditors,  revests  in 
the  vendor  so  as  to  avoid  the  attachment,  by  the  vendee's 
having  countermanded  the  purchase  by  letter  to  his  agent 
dated  before  the  delivery,  although  not  received  till  after 
the  bankruptcy  of  the  vendee. 

Ashurst,  J.,  in  delivering  judgment,  said,  p.  214  :  "And 
though  the  goods  remained  in  the  hands  of  the  defendants, 
they  did  not  remain  there  for  the  purpose  for  which  they 
were  originally  intended  :  but,  the  contract  being  rescinded, 
the  property  revested  in  the  plaintiffs."  See  also  Mills  et 
al  V.  Ball,  2  B.  &  P.  457. 

In  Smith  et  al  v.  Field,  5  T.  R.  402,  where  it  was  shewn 
that  the  ven<ior  attached  the  goods  as  being-  the  property 
of  the  vendee,  notwithstanding  the  offer  of  the  vendee  to 
rescind  the  contract  of  sale,  it  was  held  that  the  vendor  had 
precluded  himself  from  setting  up  a  rescission  of  the  contract. 

The  true  difference  between  this  and  the  former  case  is, 
that  in  the  former  both  parties  agreed  to  renounce  the  con- 
tract, whereas  in  the  latter  case  the  vendor  refused  to  do 
so.    See  per  Grose,  J.,  at  p.  405. 

In  Barnes  v.  Freeland,  G  T.  R.  80,  it  was  held  that  if 
the  vendee  actually  receive  the  goods  intending  to  make 
them  his  own,  he  cannot  afterwards  rescind  the  contract  so 
as  to  defeat  the  claim  of  the  general  body  of  his  creditors. 

In  Neate  v.  Ball,  2  East  117,  where  the  vendee,  instead 
of  at  once  refusing  to  accept  the  goods,  kept  them  in  his 
warehouse  for  several  days,  it  was  held  too  late  for  him 
afterwards  to  attempt  to  rescind  the  contract. 
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In~  Dixon  v.  Baldwen,  5  East  175,  the  vendees  after 
Laving  called  a  meeting  of  their  creditors,  and  after  having 
taken  legal  advice,  and  being  encouraged  by  the  result  of 
such  meeting  and  advice  to  give  up  the  goods,  afterwards 
in  good  faith  agreed  to  give  up  the  goods  to  the  vendor, 
and  the  transaction  was  sustained. 

In  Bartram  v.  Farehrother,  4  Bing.  579,  where  the 
consignee,  on  the  arrival  of  goods  at  a  wharfinger's,  repu- 
diated the  contract,  stating  that  he  would  not  receive 
them,  and  directed  an  attorney  to  take  the  necessary  steps 
to  stop  the  delivery,  which  the  attorney  did,  it  was  held 
that  the  contract  of  sale  was  rescinded. 

In  James  v.  Griffin,  1  M.  &  W.  29,  affirmed,  2  M.  & 
W.  623,  where  goods  were  received  under  the  directions 
of  the  vendee  by  his  wharfinger,  the  vendee  at  the  time 
stating  that  he  would  not  have  them  himself,  the  possession 
was  held  to  be  the  possession  only  of  the  vendor,  and  the 
directions  of  the  vendee  held  admissible  evidence,  although 
not  communicated  either  to^the  vendor  or  to  the  wharfinger. 

In  Heinekey  v.  Earle,  8  E.  &  B.  410,  where  on  the  ship's 
arrival  the  vendee  was  embarrassed,  and  gave  directions 
that  the  goods  should  not  be  received  till  further  orders ; 
but,  notwithstanding,  the  goods  were  delivered  at  his  pre- 
mises in  his  absence  and  put  by  his  servants  into  his  ware- 
house, and  next  day  the  vendee  wrote  to  the  plaintifis, 
stating  the  circumstances  connected  with  the  goods  and  his 
own  position,  and  that  his  object  was,  to  have  the  goods 
warehoused  for  them,  but  that  his  solicitor  objected,  and 
ended  by  expressing  his  regret  that  he  was  under  the 
necessity  of  depriving  the  plaintiffs  of  what  he  considered 
their  right,  there  was  held  to  be  no  rescission  of  the 
contract. 

In  Nicholson  v.  Bower,  1  E.  &;  E.  172,  where  on  the 
arrival  of  the  goods  subject  to  the  inspection  of  the  vendee, 
the  vendee  inspected  the  goods,  but  said,  "  Do  not  work  at 
present,"  meaning,  according  to  Erie,  J.,  "  I  shall  hold  my 
hands  in  respect  of  this  transaction ;  because,  unless  I  suc- 
ceed in  making  arrangements  with  my  creditors,  this  corn 
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ought  to  back  to  the  consignor,"  there  was  held  to  be 
no  acceptance  of  the  goods  so  as  to  entitle  his  assignee  in 
bankruptcy  to  possession. 

The  cases,  although  varying  in  their  facts,  shew  in  prin- 
ciple that  whether  the  vendee  has  accepted  goods  or  not  as 
and  for  himself,  is  a  question  of  fact,  and  that  if  on  the 
facts  there  cannot  be  said  to  be  an  actual  acceptance  of  the 
goods  by  the  vendee  as  and  for  himself,  and  there  be  the 
vendor's  assent  to  the  refusal  to  accept,  the  goods  do  not 
pass  under  a  subsequent  commission  in  bankruptcy. 

Cases  (as  said  by  Lord  Kenyon  in  Neate  v.  Ball,  2  East 
117,  124,)  are  to  be  resorted  to  for  the  sake  of  the  principle 
on  which  they  were  decided,  and  our  opinions  ought  not  to 
be  governed  by  every  little  matter  of  difference  which  may 
be  pointed  out. 

The  parties  to  a  contract  for  the  sale  of  goods  have,  till 
the  rights  of  third  persons  intervene,  an  undoubted  right 
to  rescind  the  contract. 

I  am  aware  that,  according  to  some  of  the  cases  to  which 
I  have  referred,  it  is  in  England  held  that  there  is  no  such 
right  after  an  act  of  bankruptcy.  See  per  Lord  Kenyon  in 
Neate  v.  Ball,  2  East  125.  Per  Lord  Ellenborough  in 
Dixon  V.  Baldwen,  5  East  186 ;  and  per  Best,  C.  J.,  in 
Bavtvam  v.  Farebrother,  4  Bing.  583. 

Assuming,  but  not  deciding,  that  this  qualification  is 
applicable  under  our  Insolvent  Act  of  1869,  I  fail  to  see  in 
this  case  an}^  evidence  of  an  act  of  bankruptcy  within  the 
meaning  of  that  Act,  on  the  part  of  the  insolvent  prior  to 
30th  November,  1874. 

It  was  pointed  out  by  counsel  for  the  plaintiff  during 
argument,  that  on  26th  November,  1874,  the  vendee  had 
allowed  his  paper  to  go  to  protest.  This  was  not  of  itself, 
so  far  as  I  am  aware,  an  act  of  bankruptcy  under  the  Act 
of  1869  :  See  section  13. 

When  the  contract  in  this  case  was  rescinded  between  the 
parties  there  were,  in  my  opinion,  no  rights  of  third  parties 
intervening  which  in  any  manner  prevented  the  rescission. 
22 — VOL.  XXXIX  u.c.R. 
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I  would  have  had  great  difficulty  in  attempting  to  reach 
this  conclusion  if  the  finding  had  been  that  the  goods  were 
before  the  alleged  rescission  actually  accepted  and  received 
by  the  insolvent  as  his  own  ;  but  the  finding  here  is  to 
the  contrary. 

I  admit  that  there  are  some  circumstances  which  tend  to- 
a  different  conclusion,  but  weighing  the  evidence  as  a  whole, 
it  amply  supports  the  finding  in  favour  of  the  defendants.. 

If  it  were  not  for  the  rescission  of  the  contract  it  would 
be  necessary  to  consider  and  determine  the  question  as  to 
fraudulent  preference  or  payment.  But  as  the  contract 
was,  I  think,  rescinded  before  the  assignment  in  insolvency, 
that  question  cannot,  it  seems  to  me,  be  properly  said  to 
arise.  But  I  may  say  I  see  no  eviden(ie  whatever  to  sus- 
tain the  count  framed  as  upon  a  fraudulent  preference  or 
payment.  See  Re  Barnham,  B.  Foot,  11  Nat.  Bankruptcy 
Register  Reports  U.  S.  153.  The  right  of  the  plaintiff, 
therefore,  if  any,  is  entirely  one  of  property. 

In  this  view  a  further  difficulty  presents  itself  in  the 
way  of  the  plaintiff  recovering  in  this  action.  It  is  that 
if  the  property  in  question  can  by  any  process  of  reason- 
ing be  said  to  be  the  property  of  the  insolvent  at  the  time 
of  the  assignment,  it  .^appears  that  plaintiff  before  action 
had  transferred  his  right  to  the  property  to  Messrs.  Lamb 
&  Cross,  who  are  no  parties  to  the  action.  The  rule  must 
be  discharged. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Bide  discharged. 
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In  RE  Attorney. 

A  ttorney — Misconduct — Application  against. 

On  an  application  against  an  attorney  to  answer  the  matters  in  affidavits, 
the  Court,  upon  the  affidavits  set  out  below,  was  not  satisfied  that  the 
relation  of  attorney  and  client  ever  subsisted  between  the  attorney  and 
the  applicants,  though  he  had  acted  rs  attorney  for  a  firm  of  which  one 
of  them  was  a  member,  nor  that  there  was  such  professional  miscon- 
duct as  to  require  further  action  ;  there  had  been  also  a  long  delay  in 
making  the  application,  which  was  not  satisfactorily  accounted  for  j. 
and  the  rule  therefore  was  discharged.  It  appeared,  however,  that 
while  acting  as  attorney  for  the  assignee  in  insolvency  of  the  firm,  he 
had  attempted  as  a  creditor  of  the  firm  to  secure  a  preference  tor  him- 
self. Such  conduct  was  strongly  censured,  and  the  rule  under  the 
circumstances  discharged  without  costs. 

The  authorities  and  practice  as  to  such  applications  reviewed. 

Stephens,  during  Michaelmas  term,  November  30,  1875, 
upon  filing  the  several  affidavits  of  Thomas  Edward  Jones, 
Elizabeth  Gilbert  Jones,  Charles  William  Brown,  and  George 
Frederick  Brown,  as  counsel  for  Thomas  Edward  Jones  and 
Elizabeth  Gilbert  Jones,  obtained  a  rule  calling  on  the 
attorney  to  shew  cause  why  he  should  not  answer  the 
charges  and  matters  of  complaint  set  forth  in  the  said 
affidavits  against  him,  on  the  ground  that  his  conduct  as 
therein  set  forth  was  and  is  a  violation  of  his  duty,  and 
not  befitting  him  as  an  attorney. 

Thomas  Edivard  Jones,  who  was  a  retired  captain  from 
Her  Majesty's  97th  Regiment  of  Foot,  made  oath  that  he  sold 
out  his  commission  in  the  army  in  the  year  1872,  and  came 
to  the  Province  of  Ontario  soon  after :  that  he  entered  into 
business  with  his  brother-in-law,  Charles  William  Brown,, 
and  one  Neave,  who  had  been  carrying  on  the  business  of 
wine  merchants  in  Toronto,  under  the  name  of  Neave  & 
Brown:  that  he  joined  the  firm  on  15th  November,  1872, 
and  carried  on  business  under  the  above  name  till  the 
failure  of  the  firm,  which  took  place  on  15th  November,. 
1873  :  that  the  sale  of  his  commission  brought  him  £1,800 
sterling,  of  which  he  put  into  the  business  $4,000-:  that 
he  set  apart  and  agreed  to  give  his  wife,  Elizabeth 
Gilbert  Jones,  and  did  give  her,  $2,000  for  her  own  use  and 
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benefit :  that  this  amount  was  invested  in  the  Province  of 
New  Brunswick,  on  mortgage,  in  the  name  of  deponent : 
that  he  always  looked  upon  it  as  his  wife's  own  separate 
estate :  that  the  interest  paid  thereon  was  sent  to  his  wife 
b}^  draft,  payable  to  her :  that  the  reason  he  gave  his  wife 
any  portion  of  the  sale  of  his  commission  was  because  he 
considered  her  entitled  to  it,  for  if  he  had  retained  his 
commission  and  died  in  her  lifetime,  she  would  have  been 
entitled  to  a  pension  as  his  widow  :  that  from  the  time  of 
his  entering  into  the  partnership,  up  to  the  time  of  the 
assignment  in  insolvency,  the  said  attorney  was  the  solicitor 
of  the  firm,  and  it  was  upon  his  advice  that  the  assignment 
was  made,  and  he  was  during  all  the  time  intimately 
acquainted  with  the  affairs  and  condition  of  the  firm,  and 
had  full  knowledge  of  its  difficulties :  that  in  the  month  of 
April,  1878,  more  capital  being  required  in  the  business,  at 
the  urgent  request  of  his  partners,  deponent  enquired  of 
his  wife  if  she  would  be  willing  to  lend  the  said  sum  of 
$2,000  to  the  business  for  a  year  on  being  properly  secured, 
and  after  some  hesitation  on  the  part  of  his  wife,  she  con- 
sented to  lend  the  sum  to  the  firm  on  the  condition  that 
the  amount  could  be  safely  lent  and  properly  secured, 
although  for  two  months  before  the  loan  was  made  his  wife 
refused  to  lend  the  money :  that  deponent  then,  through 
his  brother-in-law,  Charles  W.  Brown,  consulted  the  said 
attorney  on  the  subject,  and  he  advised  that  the  amount 
could  be  legally  and  safely  advanced  and  secured :  that  on 
or  about  14th  June,  1873,  deponent  received  from  the 
attorney  the  letter  produced  of  that  date,  and  a  draft 
agreement,  also  produced,  being  the  security  proposed  by 
the  said  attorney  to  be  given  by  the  firm  to  deponent's 
wife :  that  the  draft  agreement  is  in  the  handwriting  of 
the  attorney :  that  unless  deponent  had  been  advised  that 
the  said  sum  could  be  safely  advanced  by  his  wife,  deponent 
would  not  have  allowed  her  to  lend  it :  that  she  would  not 
have  given  her  consent  to  lend  it  had  not  deponent  assured 
;her  that  the  said  attorney  had  been  consulted,  and  advised 
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that  she  would  be  quite  safe  in  doing  so  :  that  on  his  advice 
the  sum  of  $2,000  was  lent  to  the  firm  by  his  wife ;  but  the 
agreement  was  not  executed  or  carried  out,  because  he 
understood  from  the  attorney's  letter  that  the  agreement 
might  be  executed  at  any  future  time  :  that  the^  attorney 
charged  the  firm  his  professional  fee  for  drawing  the  agree- 
ment :  that  shortly  before  the  assignment  in  insolvency  was 
made,  deponent  requested  the  said  Charles  W.  Brown  to  see 
the  said  attorney,  and  ask  him  if  the  agreement  should  not 
then  be  signed,  and  the  lien  therein  referred  to  given  to  hi& 
wife,  but  was  informed  that  the  said  attorney  then  gave  it 
as  his  opinion  that  it  could  not  be  done  :  that  between  the 
time  of  the  money  being  advanced  and  the  insolvency,  the 
said  attorney  was  the  constant  legal  adviser  of  the  firm,, 
and  was  intimately  acquainted  with  its  affairs  and  diffi- 
culties, but  did  not  during  such  period,  or  at  any  time, 
advise  deponent  nor  his  wife  to  have  the  agreement  carried 
out  and  the  lien  therein  referred  to  effected  :  that  after  the 
assignment  was  made,  and  while  the  attorney  was  acting 
as  solicitor  for  the  assignee  of  the  estate,  the  attorney 
wrote  a  letter,  dated  2nd  December,  1873,  which  was  also 
produced :  that  on  reading  the  letter  deponent  asked  the 
said  Brown  to  go  for  him  to  the  attorney,  and  ask  him 
what  he  meant  by  it :  that  on  his  return  the  said  Brown 
informed  deponent  that  the  attorney  said  he  knew  the 
deponent's  wife  had  other  means  of  her  own  besides  the 
$2,000  lent  by  her;  and  that  unless  she  gave  an  under- 
taking to  secure  him  in  the  amount  the  firm  owed  him  he 
would  dispute  his  wife's  claim  to  the  $2,000 :  that  after 
hearing  this  statement  deponent  consulted  another  attorney 
with  respect  to  his  wife's  claim :  that  notwithstanding  the 
letter  of  the  said  attorney,  and  acting  on  the  advice 
received,  deponent's  wife  made  claim  against  the  estate  of 
the  firm  for  the  said  $2,000,  but  her  claim  was  disputed 
and  she  was  examined  before  the  -Judge  of  the  County 
Court  of  York  and  the  claim  was  disallowed  :  that  the  said 
attorney  was  appointed  solicitor  for  the  assignee  of  the 


174         queen's  bench,  EASTER  term,  39  TIC,  1876. 


estate  as  soon  as  the  assignment  was  made,  and  acted  in 
such  capacity  throughout  the  proceedings  in  insolvency : 
that  deponent  was  examined  before  the  assignee  touching 
his  wife's  claim  against  the  estate  :  that  Mr.  Fleming,  acting 
as  solicitor  for  the  inspectors  of  the  estate,  conducted  the 
examination  :  that  the  said  attorney  was  present,  suggesting 
questions  to  be  put  to  deponent  by  Mr.  Fleming,  and  made 
use  of  knowledge  and  information  received  from  deponent 
as  solicitor  for  his  wife  and  himself,  to  the  prejudice  of  her 
claim  against  the  estate  for  the  said  sum  of  $2,000,  which 
had  been  lent  upon  his  advice ;  and  that  by  the  letter  last 
mentioned  he  endeavoured  to  induce  deponent  to  secure 
him  in  the  debt  owing  to  him  by  the  firm,  with  the  threat 
that  if  he  was  not  so  secured  he  would  oppose  the  claim  of 
deponent's  wife  to  the  $2,000:  that  the  said  attorney 
carried  out  his  threat  by  opposing  the  claim  being  allowed 
in  every  way  he  could,  and  at  the  very  time  he  made  the 
proposition  for  settling  his  claim  he  was  the  solicitor  of 
the  assignee,  and  thereby  representing  the  creditors  of  the 
assignee :  that  deponent  would  have  caused  this  application 
against  the  attorney  to  be  made  some  months  ago  had  he 
not  been  informed  that  the  letters  last  mentioned  had  been 
filed  with  the  assignee  on  the  contestation  of  the  claim  of 
Mrs.  Neave,  the  wife  of  deponent's  former  partner,  made 
by  her  against  the  estate,  and  that  it  could  not  be  obtained 
till  the  contestation  was  disposed  of,  but  in  this  respect 
deponent  afterwards  learned  that  he  was  misinformed. 

Elizabeth  Gilbert  Jones,  the  wife  of  the  preceding  depo- 
nent, made  affidavit  in  all  respects  corroborating  the  state- 
ments contained  in  her  husband's  affidavit  so  far  as  she  had 
.any  knowledge  of  what  took  place. 

Charles  William  Brown,  the  brother  of  the  last  deponent, 
made  an  affidavit  corroborating  the  affidavit  of  Thomas 
Edward  Jones  so  far  as  he  (Brown)  had  any  knowledge  of 
what  took  place.  He  added  that  the  reason  he  went  to  see 
the  attorney  instead  of  Jones  was  because  Jones  was  a 
lame  man  and  not  able  to  go  about  conveniently,  having 
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lost  a  leg  while  in  the  army  :  that  Jones  requested  depo- 
nent to  consult  with  the  attorney  on  his  wife's  behalf :  that 
he  did  so  :  that  the  attorney  advised  him  that  his  sister 
could  safely  lend  the  said  sum  to  said  firm  and  be  secured  : 
that  on  deponent  asking  the  attorney  what  he  meant  by 
the  last  mentioned  letter,  he  told  deponent  that  he  did  not 
intend  to  lose  any  money  by  the  firm  of  Neave  &  Brown^ 
and  that  he  was  aware  Mrs.  Jones  was  entitled  to  other 
money  of  her  ow^n  besides  the  $2,000,  and  unless  she  gave 
him  an  undertaking  to  give  up  all  notes  as  they  became 
due  which  he  had  endorsed  for  the  firm,  and  also  pay  his 
bill  for  legal  charges  against  the  firm  in  full,  he  would 
dispute  her  claim  to  the  $2,000,  which  he  knew  was  not 
legally  secured  to  her :  that  the  attorney  was  present  dur- 
ing the  examination  of  deponent  and  Jones,  when  the  said 
attorney  was  also  present  and  assisted  Mr.  Fleming,  the 
solicitor  for  the  inspect'ors,  who  conducted  the  examination, 
and  was  frequently  consulting  with  Mr.  Fleming  and 
apparently  suggesting  questions  to  be  put  by  him. 

The  letter  of  the  14th  of  June,  1873,  from  the  attorney 
was  as  follows  : — 

Toronto,  14th  June,  1873. 

Captain  T.  E.  J  ones. 

Messrs.  Neave  &  Brown, 
Dear  Sirs, 

Enclosed  please  find  what  5^ou  require  for  Mrs.  Jones's 
security  for  the  loan  of  money  by  her  to  the  firm  of  Neave 
&  Brown.  I  have  provided  she  shall  have  a  lien  or  charge 
upon  the  stock  in  trade  or  book  and  other  debts,  or  such 
-other  security  as  may  be  agreed  upon.  I  would  not  advise 
the  demand  to  be  made  as  the  granting  of  such  a  lien' 
would  utterly  prostrate  your  business  and  ruin  the  credit 
of  the  firm,  and  the  security  can  as  well  be  made  and  given 
at  any  other  future  time  as  now,  and  when  necessary  she 
will  be  in  a  position  to  enforce  it.  I  have  not  stated  the 
term  of  years  in  which  the  money  is  to  be  repaid.  I  have 
added  a  bond  for  $4,000  which  will  be  beneficial  in  case  of 
necessity.  Please  note  any  alterations  or  additions  you 
may  think  of,  which  I  will  make. 

Yours, 

A.  B. 
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The  draft  security  enclosed  was  from  the  different  mem- 
bers of  the  firm  to  Mrs.  Jones  and  recited  that  the  $2,000 
was  the  money  of  Mrs.  Jones  which  she  had  agreed  to  lend 
to  the  business  for  the  purpose  of  necessary  capital,  upon 
condition  of  repayment  within  the  term  of  years^ 
with  interest  in  the  meantime  at  the  rate  of  8  per  cent, 
payable  half  yearly.  It  contained  a  covenant  for  the 
repayment  of  the  money  on  the  part  of  each  member  of 
the  film.  It  also  contained  an  undertaking  to  grant  a  lien 
upon  the  stock  in  trade,  or  upon  the  book  or  other  debts. 
This  w^as  secured  by  an  expressed  penalty  of  $4,000. 

The  letter  of  date  2nd  December,  1873,  was  as  follows : 

Without  prejudice.  Toronto,  2nd  December,  1873. 

Captain  T.  E.  Jones,  Toronto, 

Re  Neave  &  Brown. 

By  the  notice  given  in  this  matter  I  see  the  meeting  of 
creditors  is  to  be  on  Monday.  I  have  since  the  assignment 
washed  my  hands  of  the  firm,  as  they  are  largely  indebted 
to  me  and  also  for  endorsing.  I  haye  a  bond  for  $5,000, 
and  so  do  not  care  to  lose  anything.  I  understand  Mrs.. 
J.  intends  proving  a  claim  for  upwards  of  $2,000,  and  claims 
to  rank  as  a  creditor  of  Neave  &  Brown  for  that  amount, 
and  so  swell  the  liabilities.  To  this  if  I  am  paid  in  full  or 
secured  in  full  I  will  not  object,  but  considering  the  money 
was  yours  and  never  hers  I  do  not  think  it  just  or  right  I 
should  lose  any  money  by  Neave  &  Brown  and  yourself  get 
it.  I  prefer  writing  to  you  rather  than  communicating  with 
Mrs.  J's  legal  adviser,  as  he  may  represent  other  creditors 
who  would  be  adverse  to  her  claim.  I  have  declined  to  act 
for  either  Mr.  or  Mrs.  Neave,  and  am  now  looking  after  my 
own  interests.  I  would  like  a  reply  before  the  meeting- 
and  oblige. 

A.  B. 

During  this  term.  May  26,  1876,  8.  Richards,  Q.  C.,. 
shewed  cause. 

He  filed  an  affidavit  of  the  attorney.  In  it  after  stating 
the  formation  of  the  firm,  he  swore  that  Neave  and  Brown 
kept  house  together  for  upwards  of  two  years,  and  down  to 
about  amonth  preceding  the  assignment:  that  deponent  lived 
with  them  as  a  boarder  or  lodger  for  upwards  of  one  year 
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down  to  about  a  month  preceding  the  assignment :  that  he 
thus  met  them  daily  and  they  were  in  tlie  habit  of  talking 
over  their  business  affairs  and  prospects  :  that  he  was  em- 
ploj^ed  by  the  firm  of  Neave  &  Brown  as  their  attorney 
from  time  to  time  when  they  had  any  law  business  requir- 
ing attention,  and  although  he  had  no  general  retainer  from 
them  as  their  attorney  he  transacted  their  law  business  up 
to  the  date  of  the  assignment :  that  he  was  also  accommo- 
dation maker  or  endorser  on  negotiable  paper  of  and  for 
the  firm  from  about  the  latter  part  of  the  year  1871  down 
to  the  assignment;  and  during  that  period  was  sometimes 
on  their  paper  to  the  amount  of  $3,000  or  $4,000  at  a  time : 
that  in  the  month  of  August,  1873,  a  bond  in  the  sum  of 
$5,000  was  executed  to  deponent  by  the  three  partners,  to 
save  him  harmless  against  loss  on  the  negotiable  paper  : 
that  he  was  in  the  habit  of  lending  money  to  the  firm  from 
time  to  time  in  carrying  on  their  business,  and  never  charged 
or  got  any  interest  therefor  except  on  one  occasion  for  a 
loan  of  about  $400  :  that  he  was  intimately  acquainted  with 
the  members  of  the  firm  and  with  their  business :  that  two 
or  three  months  before  J  ones  became  a  member  of  the  firm 
deponent  understood  from  Brown  that  Jones  was  in  Eng- 
land trying  to  sell  or  dispose  of  his  commission  in  the. 
army,  and  that  he  was  coming  to  Toronto  and  was  to  enter 
the  firm  and  put  into  it  the  sum  of  $4,000 :  that  subse- 
quently Jones  did  come  to  Toronto,  became  a  member  of 
the  firm,  and  put  the  said  money  into  the  business :  that 
within  two  or  three  months  after  Jones  became  a  partner 
deponent  was  informed  by  Brown  and  Neave  that  Jones 
had  a  sum  of  money,  part  of  the  proceeds  of  the  sale  of 
his  commission,  invested  in  New  Brunswick,  which  de- 
ponent understood  them  to  say  he  had  given  to  his  wife  : 
that  the  fact  of  this  money  being  there  was  several  times, 
spoken  of  by  them,  and  as  they  were  nearly  always  hard 
up  for  money  deponent  mentioned  either  to  Neave  or 
Brown  that  the  money  so  invested  would  be  considered  the. 
money  of  Jones,  and  would  be  liable  as  such  to  the  credi- 
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tors  of  the  firm,  and  either  then  or  subsequently  Brown 
mentioned  that  if  this  was  the  case  the  firm  might  as  well 
have  the  money  and  deposit  it  in  a  bank  to  enlarge  their 
credit  by  means  of  it :  that  this  was  long  before  the  writing 
of  the  letter  of  the  14th  June,  1873,  and  before  deponent  was 
spoken  to  about  the  money  having  to  be  borrowed  by  the 
firm :  that  deponent  had  no  personal  knowledge  when  the 
$2,000  was  loaned  to  the  firm,  but  was  convinced  it  was 
loaned  long  before  the  writing  of  the  letter  of  14th  June, 
1873 :  that  deponent  never  advised  Thomas  Edward  Jones 
or  Elizabeth  Gilbert  Jones,  or  any  one  on  his  or  their 
behalf,  that  the  $2,000  could  be  safely  or  properly  lent  or 
advanced  to  the  firm  to  be  secured  to  her  as  against  the 
creditors  of  the  firm :  that  he  never  advised  Jones  or  his 
wife,  or  any  one  on  his  or  their  behalf,  to  lend  the  $2,000  to 
the  firm  on  the  security  of  the  draft  agreement  or  on  any 
security  whatever :  that  he  never  was  spoken  to  or  con- 
sulted by  the  said  Elizabeth  Gilbert  Jones,  or  by  the  said 
Thomas  Edward  Jones,  on  the  subject  of  lending  said 
money  or  taking  security  therefor,  although  deponent  saw 
him  nearly  three  or  four  times  a  week  during  the  whole 
time  he  was  a  member  of  the  firm,  and  he  could  at  almost 
any  time  have  spoken  to  deponent  on  the  subject  if  he  had 
desired :  that  he  was  spoken  to  by  Brown  about  the  time 
of  the  date  of  the  letter  of  14th  June,  1873,  and  was  told 
that  Mrs.  Jones  had  lent  the  said  firm  the  said  sum  of 
$2,000  and  wished  security  from  the  firm  :  that  deponent 
informed  him  she  could  only  get  security  as  against  the 
firm,  and  not  against  the  creditors  of  the  firm :  that  de- 
ponent never  told  or  advised  Brown  that  Mrs.  J  ones  could 
be  secured  as  against  the  creditors  of  the  firm :  that  Brown 
did  not  then  or  at  any  time  intimate  to  him  that  he  con- 
sulted him  on  behalf  of  Mrs.  Jones  or  on  behalf  of  her 
husband,  but  deponent  understood  him  he  wished  him  on 
behalf  of  the  firm  to  prepare  such  agreement  or  security' 
as  the  firm  could  give  as  against  themselves  :  that  he  never 
contemplated  the  agreement  which  he  did  prepare  being 
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used  to  the  injury  of  the  firm  :  that  if  any  mortgage  had 
"been  executed  or  registered  against  the  firm  it  would  seri- 
ously have  injured  if  not  destroyed  their  credit,  and  as 
Jones  was  a  member  of  the  firm  and  had  invested  money 
in  it,  deponent  thought  it  for  his  interest  that  the  demand 
for  a  lien  should  not  then  be  made,  and  so  mentioned  it  in 
Ms  letter  :  that  he  prepared  the  draft  agreement  in  accord- 
ance with  what  he  understood  to  be  the  wishes  and  instruc- 
tions or  directions  of  Brown  on  behalf  of  the  firm,  and  as  he 
was  the  only  party  who  ever  spoke  to  or  instructed  deponent 
about  preparing  it,  deponent  sent  it  to  Jones,  in  order  that  he 
or  his  wife  might  examine  the  same  and  make  such  alter- 
ations or  additions  as  they  considered  advisable  in  their 
own  interest :  that  he  expected  the  draft  to  be  returned 
to  him,  but  never  saw  it  again  until  after  it  was  filed  on 
this  application :  that  after  sending  the  draft  he  was  never 
spoken  to  by  Jones  or  his  wife  about  it,  or  about  any 
security  being  given  for  the  S2,000,  until  a  few  days  before 
the  firm  made  their  assignment  in  insolvency,  when  Brown 
spoke  to  deponent  about  giving  a  lien  on  the  stock  in 
trade  to  Mrs.  Jones,  when  deponent  informed  him  that 
they  could  not  grant  a  lien  which  would  be  valid  against 
the  creditors  of  the  firm :  that  af  the  time  the  assignment 
was  made  deponent  was  an  accommodation  maker  and 
endorser  on  outstanding  paper  of  the  firm  to  the  amount 
of  $559,  all  of  which,  amounting  with  protests  and  interest 
to  $570,  deponent  had  to  and  did  satisfy  and  retire  out  of 
his  own  means :  that  the  firm  were  also  indebted  to  him 
for  professional  services  to  the  amount  of  $215.52,  after 
deducting  all  contra  claims  :  that  deponent  subsequently 
proved  his  claim  against  the  estate  of  the  firm  for  the  sum 
of  $775.81:  that  deponent  never  received  any  information 
from  Mrs.  Jones  relative  to  the  $2,000,  nor  to  the  best  of 
his  recollection  did  he  ever  get  any  information  from  her 
husband,  and  never  was  attorney  or  solicitor  of  either  of 
them,  but  did  professional  business  for  the  firm  of  which 
Jones  was  a  member :  that  before  he  was  spoken  to  by 
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Brown  to  prepare  the  draft  agreement  he  had  become  fully 
aware  that  Captain  Jones  had  money  invested  in  New 
Brunswick,  part  proceeds  of  the  sale  of  his  commission, 
and  whether  he  had  ever  heard  anything  about  the  facts 
or  not  as  a  creditor  he  (deponent)  would  never  have  allowed. 
the  said  claim  to  be  proved  and  allowed  to  his  detriment 
without  a  full  examination  as  to  her  right  thereto :  th^t 
the  examination  required  to  establish  the  facts  on  which 
the  Judge  of  the  County  Court  acted  in  regard  to  the 
claim  was  a  simple  one,  a  copy  of  which  he  produced:  that 
he  wrote  the  letter  dated  2nd  December,  1873  :  that  at  that 
time  he  was  a  creditor  of  the  firm  and  had  ceased  to  act  in 
any  way  as  the  attorney  of  the  firm,  and  as  a  creditor  he 
was  trying  to  protect  his  own  interests,  and  was  aware  that 
Mrs.  Jones  was  entitled  to  moneys  or  property  part  of  her 
late  father's  estate,  and  the  said  letter  was  intended  for. 
her  :  that  he  told  Brown  that  unless  she  gave  him  (depo- 
nent) an  undertaking  to  secure  him  against  the  notes  upon 
which  he  was  liable  and  for  his  claim  he  would  dispute 
her  claim  to  the  $2,000  :  that  as  a  creditor  he  submitted 
he  had  a  right  to  dispute  any  claim  he  saw  proper:, 
that  the  evidence  on  the  contestation  of  Mrs.  Neave's 
claim  was  not  commenced  for  more  than  a  year  after  the 
letter  of  2nd  December,  1873,  was  sent  to  Jones  :  that  this, 
application,  although  made  in  the  name  of  Jones  alid  his 
wife,  was  as  deponent  believed  really  made  by  or  at  the 
instigation  of  Brown,  and  with  a  view  to  injure  deponent 
in  his  relations  with  his  present  partnership  of  attorneys, 
stating  his  reasons  for  that  belief,  and  shewing  that  for 
some  time  before  the  application  he  and  Brown  had  not 
been  on  speaking  terms. 

There  was  also  an  affidavit  filed  by  Mr.  Neave.' 
He  swore  that  he  always  understood  that  the  attorney 
had  advised  that  the  firm  of  Neave  &  Brown  could  not 
give  any  security  to  Mrs.  Jones  for  the  money  that 
would  be  valid  against  creditors,  but  only  such  as 
would  be  binding  on  the  members  of  the  firm,  as  he  said 
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that  the  money  would  be  considered  Jones's  money,  and  the 
creditors  of  the  firm  would  be  entitled  to  it  as  against 
Mrs.  Jones.  In  several  other  important  particulars  he 
"corroborated  the  statements  contained  in  the  affidavit  as 
to  the  loan  of  the  $2,000.  He  concluded  by  stating  that 
the  attorney  in  the  preparation  of  the  draft  acted  as  the 
solicitor  of  the  firm,  and  charged  the  firm  therefor. 

Richards,  Q.  C,  mentioned  that  Captain  Jones  since  the 
application  had  died.  He  argued  that  the  attorney  was  not 
shewn  to  be  the  attorney  of  either  of  the  applicants,  but 
of  the  firm  of  which  one  of  the  applicants  when  living 
was  a  member.  He  submitted  that  the  application  should 
have  been  promptly  made,  and  even  if  made  in  good  time 
the  affidavits  which  he  filed  sufficiently  answered  the 
matter  contained  in  the  affidavits  of  the  applicants. 

J.  H.  Cameron,  Q.  C,  contra.  The  attorney  was  the 
solicitor  of  all  the  parties:  Pulling  on  Attorneys,  3rd 
•ed.,  412;  Johnson  v.  Fesemeyer,  3  DeG.  &  J.  13.  His 
conduct  was  such  as  to  make  him  amenable  to  the  juris- 
diction of  the  Court :  Re  Blahe,  3  E.  &  E.  34 ;  Re  Hill, 
L.  R.  3  Q.  B.  543  ;  Re  Steiuart,  L.  R.  2  P.  C.  88,  95,  and  very 
•reprehensible  :  Re  Knight,  1  Bing.  91 ;  Austin  v.  Chaon- 
hers,  6  CI.  &  F.  1,  38;  Johnson  v.  Marriott,  2  Cr.  &  M.  183  ; 
Grissell  v.  Peto,  9  Bing.  1 ;  and  there  was  no  such  delay 
as  to  prevent  the  success  of  the  application. 

June  29,  1876.  Harrison,  C.  J. — It  is  of  the  greatest 
Importance  that  transactions  to  which  attorneys  are  parties 
should  be  uherrimce  fidei,  and  that  the  conduct  of  those 
who  are  accredited  officers  of  the  Court  should  be  above 
■suspicion.    Per  Wightman,  J.,  in  Re  Blahe,  3  E.  &  E.  34,  40. 

It  is  of  equal  importance  that  the  disciplinary  power 
which  the  Court  has  over  its  officers,  whom  the  public  are 
l)Ound  to  employ,  should  be  exercised  with  stringency  and 
determination.  Per  Lord  Coleridge  in  Re  H.,  31  L.  T.  N. 
.S.  730,  731. 

The  recent  cases  in  Eno^land  shew  that  the  Courts  there 
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do  not  hesitate  to  deal  summarily  with  the  officers  of  the 
Court  who  are  guilt}^  of  improper  conduct,  and  the  Courts- 
in  this  country  will,  I  doubt  not,  be  equally  alive  to  their 
duty  in  that  respect.    Per  Richards,  C.  J.,  in  Re  S.,  14 
P.  823,  330. 

Where  an  attorney  does  that  which  involves  dishonesty^ 
it  is  for  the  interest  of  suitors  that  the  Court  should  inter- 
fere and  prevent  a  man  guilty  of  such  misconduct  from 
acting  as  an  attorney  of  the  Court.  Per  Cockburn,  C.  J.^ 
in  Be  Hill,  L.  K  3  Q.  B.  543,  545. 

We  are  to  see  that  the  officers  of  the  Court  are  proper 
persons  to  be  trusted  by  the  Court  with  regard  to  the  in^ 
terest  of  suitors,  and  we  are  to  look  to  the  character  and 
position  of  the  persons  and  judge  of  the  acts  committed 
by  them  upon  the  same  principle  as  if  we  were  considering^ 
whether  or  not  a  person  is  to  become  an  attorney.  Per 
Blackburn,  J.,  in  Re  Hill,  L.  E.  8  Q.  B.  543,  547. 

In  order  to  give  the  Court  jurisdiction  to  entertain  an 
application  for  an  attorney  to  answer  matters  contained  iiL 
an  affidavit,  or  to  strike  him  off  the  roll,  it  is  not  necessary^ 
that  the  misconduct  of  which  he  is  accused  should  arise  in 
a  matter  strictly  between  attorney  and  client :  Re  K7iight^ 
1  Bing.  91 ;  Re  Blake,  3  E.&;  E.34  ;  Re  HillL.U.SQ.  B.  543. 

The  Coui't  will  not  on  such  an  application  intend  any- 
thing against  the  attorney.  The  accusation  must  be  estab- 
lished with  reasonable  certainty  :  Re  S.,  14  C.  P.  323.  See^ 
also  Re  Stewart,  L.  R.  2  P.  C.  88. 

An  attorney  has  no  right  voluntarily  to  withdraw  from 
one  side  of  a  cause  and  go  over  to  the  other  side  and 
communicate  what  he  has  acquired  in  the  character  of 
attorney  for  his  former  client :  Cholmondeley  v.  Clinton, 
19  Ves.  261. 

Attorneys  in  partnership  cannot  dissolve  their  part-^ 
nership  as  against  their  client  without  his  consent,  so  as  to 
enable  the  retiring  partner  as  discharged  to  act  against 
him  :  Ih. 

But  where  an  attorney  has  been  employed  in  a  cause  and 
is  afterwards  discharged  by  his  client  (not  on  the  ground 
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of  misconduct)  he  may  act  for  the  opposite  part}^  unless  it 
clearly  and  distinctly  appear  that  he  has  obtained  informa- 
tion in  his  former  character .  which  it  would  be  prejudicial 
to  the  cause  of  his  former  client  to  communicate  :  Grissell 
V.  Peto,  9  Bing.  1 ;  Davies  v.  Clough,  8  Sim.  262,  267  ;  John- 
son V.  Marriott,  2  Cr.  &  M.  183. 

The  relation  of  attorney  and  client  prevents  the  former 
disclosing  any  information  made  to  him  in  the  oidinary 
course  of  his  employment,  and  on  the  faith  of  the  confidence 
which  the  client  reposes  in  his  legal  adviser.  But  the 
privilege  of  the  client  does  not  extend  to  matters  of  fact 
which  the  attorney  knows  by  any  other  means  than  by 
confidential  communication  with  his  client,  though  if  he 
had  not  been  employed  as  attorney  he  probably  would  not 
have  known  them  :  Diuyer  v.  Collins,  7  Ex.  639. 

The  Court  will  not  exercise  its  summary  jurisdiction 
over  an  attorney  simply  because  he  has  from  improper 
motives  given  information  which  might  be  used  against 
a  former  client.  There  must  be  actual  misconduct  qua 
attorney  by  the  adverse  use  of  information  while  the  re- 
lation of  attorney  and  client  is  still  subsisting,  or  by  the 
betrayal  of  secrets  relating  to  the  client's  business,  obtained 
by  the  attorney  while  acting  in  a  confidential  capacity  and 
also  in  consequence  of  his  so  acting:  Re  Cutts,  16  L.  T.  N. 
S.  715. 

The  test  for  determining  whether  the  Court  has  or  has 
not  jurisdiction  is  whether  if  the  attorney  had  been  called 
as  a  witness  the  Court  would  or  would  not  have  held  him 
justified  in  refusing  to  answer  on  the  ground  of  privilege  : 
Ih. 

The  Court  will  upon  a  primd  facie  case  of  misconduct 
made  out  by  affidavit,  and  not  amounting  to  an  indictable 
offence,  call  upon  the  attorney  as  an  officer  of  the  Court  to 
answer  the  same :  Be  Blake,  3  E.  &  E.  34. 

It  was  held  to  be  no  ground  for  such  an  application  that 
the  attorney  had  advised  his  client  to  hand  him  over  money 
which  the  Insolvent  Debtor's  Court,  on  the  client's  applica- 
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tion  for  his  discharge,  considered  a  misappropriation  and 
for  which  he  was  remanded  by  that  Court  :  Smith  v. 
Tower,  2  Dowl.  673. 

The  Court  does  not  sit  to  punish  personal  but  profes- 
sional misconduct :  Per  Blackburn,  J.,  Re  Cutis,  16  L.  T. 
N.  S.  715,  716. 

The  application  should  not  be  in  the  alternative,  viz., 
that  he  answer  the  matters  of  an  affidavit  or  shew  cause 
why  he  should  not  be  struck  off  the  rolls  :  Burton  v.  Earl 
of  Chesterfield,  9  Jur.  373  ;  but  see  Re  Blake,  3  E.  &  E.  34. 

The  application  should  be  made  within  a  reasonable  time 
after  the  misconduct  alleged :  Re  ,  Gent,  2  B.  &  Ad.  766. 

In  Garry  v.  Wilhs,  2  Dowl.  649,  a  lapse  of  three  terms 
was  deemed  such  delay  as  to  defeat  the  application. 

In  answering  the  application,  it  is  not  sufficient  merely 
to  deny  the  charges  in  direct  terms :  Re  Crossley,  6  T. 
E.  701. 

Where  the  facts  are  at  all  complicated,  it  is  usual  to  refer 
the  matter  to  the  Master  for  full  investigation  :  Dicas  v. 
Warne,  2  Dowl.  812;  Re  Wright,  12  C.  B.l^.  S.  705. 

Where  it  has  been  referred  to  the  Master  to  examine  into 
the  charges  and  report  to  the  Court,  it  is  not  competent  to 
counsel  for  the  accused  to  go  into  the  evidence  given  before 
the  Master :  Re  Wright,  12  C.  B.  N.  S.  705. 

Where  a  matter  is  referred  to  the  Master,  his  report  is 
the  only  thing  properly  before  the  Court :  Per  Erie, 
C.J., /6. 

This  is  the  practice  followed  infthe  case  of  applications 
Tinder  the  Eailway  Acts :  Re  Oxlade  and  North  Eastern 
R.  W.  Co.,  1  C.  B.  N.  S.  454,  477.  It  was  departed  from  in 
a  subsequent  case,  but  the  departure  was  found  very  incon- 
venient: Re  Nicholson  and  the  Great  Western  R.  'W .  Co.,  5 
C.  B.  N.  S.  366. 

It  is  no  answer  to  the  application  that  the  applicant  has 
already  filed  a  bill  in  equity  against  the  attorney  for  an 
account  in  reference  to  the  transactions  complained  of : 
Fr2>K  12  C.  B.  N.  S.  705. 
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If  an  attorney  be  called  upon  merely  to  answer  matters 
contained  in  an  affidavit,  the  Court  will  not  order  him  to 
be  struck  off  the  rolls,  without  giving  him  an  opportunity 
to  be  further  heard  :  Re  H.  31  L.  T.  N.  S.  730. 

The  practice  in  such  a  case,  where  further  proceedings 
are  deemed  necessary,  is  peremptorily  to  enlarge  the  rule  to 
a  future  day,  intimating  that  if  the  attorney  choose  to  be 
further  heard  on  that  day  with  reference  to  the  result  con- 
templated as  likely  to  follow  from  the  rule,  he  may  be 
further  heard :  Re  Wright,  12  C.  B.  N.  S.  705. 

I  am  not  clear  in  this  case  that  the  relation  of  attorney 
and  client  ever  did  subsist  between  the  applicants  or  either 
of  them  and  the  attorney,  or  that  there  was  such  profes- 
sional misconduct  on  the  part  of  the  attorney  as  to  make  it 
the  duty  of  the  Court,  under  the  decided  cases,  to  take 
further  action  against  him. 

If  on  these  points  I  clearly  saw  my  way  to  a  different 
conclusion,  still  the  delay  in  making  the  application  has 
been  so  great  or  so  loosely  attempted  to  be  justified,  and 
the  attempted  justification  so  completely  overthrown  by 
the  affidavit  filed  in  answer,  that  I  should  not  in  a  matter 
of  such  serious  consequence  to  the  attorney  feel  at  liberty 
to  proceed  further  summarily  against  him. 

But  although  I  do  not  clearly  see  my  way  to  proceed 
further  against  the  attorney  at  the  instance  of  the  appli- 
cant on  the  present  application,  I  cannot  shut  my  eyes 
to  the  fact  that  his  conduct  while  acting  as  solicitor  for  the 
assignee,  in  attempting  to  secure  a  preference  to  himself, 
is  anything  but  creditable  to  him.  Had  he  succeeded  his 
conduct,  if  his  contention  as  to  the  $2000  be  at  all  well 
grounded,  would  have  been  a  fraud  on  the  general  body  of 
creditors  represented  by  the  assignee,  whose  legal  adviser 
he  was. 

His  subsequent  conduct  looks  so  much  like  carrying 
his  threat  into  execution  that  the  applicants  are  not 
to  blame  for  making  the  application  against  him.  He  had 
not  the  excuse  of  a  man  ignorant  of  the  law.    His  know- 
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ledge  of  law,  as  well  as  that  knowledge  of  right  and  wrong 
which  every  attorney  should  possess,  ought  to  have  taught 
him  not  to  write  such  a  letter  as  he  did  on  the  2nd  Decem- 
ber, 1873,  and  not  to  bargain  for  such  a  preference  as  he 
then  attempted  to  secure. 

An  attorney  who  not  only  advises  his  clients  as  to 
matters  of  law,  but  when  these  clients  are  traders,  and, 
to  use  his  own  language,  "always  hard  up  for  money,'* 
gives  them  accommodation  paper,  and  thereby  gives 
them  a  fictitious  credit,  is  not  to  be  surprised  if  some  day 
affairs  take  such  a  turn  as  to  leave  him  in  the  lurch.  And 
when  that  day  arrives,  instead  of  endeavouring  to  secure 
an  undue  advantage  over  other  creditors,  he  should  have 
the  manliness  to  suffer,  and  the  honesty  to  share  like  other 
creditors  in  the  distribution  of  whatever  property  is  avail- 
able for  creditors  generally. 

The  rule  will  be  discharged,  but,  under  the  circumstances, 
without  costs. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 


Rule  discharged. 
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Cross  v.  Wilcox. 

Justice  ot  the  Peace —  Warrant  to  witness  to  testify — False  imprisonment — 
32-32  Vic.  ch.  31,  sec.  16,  D. 

The  plaintiff  had  laid  information  before  ihe  defendant,  a  magistrate, 
against  G.,  for  an  assault,  but  afterwards  decided  not  to  proceed 
further.  Defendant  issued  a  summons,  addressed  to  her,  reciting  the 
information,  and  requiring  her  presence  on  a  day  named,  then  and 
there  to  testify^  &c.,  but  she  said  she  did  not  wish  to  go  on;  and  on  the 
same  day  she  was  arrested  under  a  warrant  issued  by  the  defendant, 
which  recited  that  she  had  refused  to  appear  before  him,  and  com- 
manded her  arrest  "to  answer  to  the  charge,  and  to  be  further  dealt 
with  according  to  law."  She  was  brought  before  defendant,  but  re- 
fused to  go  on  with  the  charge,  and  a  friend  paid  the  costs  for  her, 
when  she  was  discharged.  These  proceedings  were  taken,  the  defend- 
ant said,  in  order  to  get  the  constable's  fees. 

Held,  that  defendant  was  liable  in  trespass,  for  the  plaintiff  was  not 
bound  to  proceed  with  the  charge  ;  and  defendant  had  no  right  to 
issue  the  summons  under  sec.  16  of  82-33  Vic.  ch.  31,  D.,  or  the  war- 

.  rant  under  sec.  17. 

There  were  three  counts  in  the  declaration,  of  w^hich  the 
first  was  for  trespass  and  false  imprisonment. 

The  verdict  was  for  the  defendant  on  the  second  and 
third  counts.  It  is  not  necessary,  therefore,  further  to 
notice  them. 

The  defendant,  who  was  a  magistrate,  pleaded  not  guilty 
by  statute,  Consol.  Stat.  U.  C.  ch.  126,  sees.  1,  2,  9,  10  and 
11,  a  public  Act. 

The  case  was  tried  at  the  last  Fall  Assizes  for  the  county 
of  Ontario,  before  Gwynne,  J.,  and  a  jury. 

The  plaintiff  was  a  domestic  servant  in  the  employment 
of  a  Mr.  Gordon,  living  near  Whitby.  His  son,  George 
Gordon,  assaulted  her,  cutting  her  eye  and  swelling  her 
nose.  She,  in  consequence,  on  the  29th  March  last,  ap- 
peared before  the  defendant,  a  magistrate  for  the  county  of 
Ontario,  and  laid  information  for  the  assault,  and  prayed 
that  George  Gordon  might  be  summoned  to  answer  sum- 
marily to  the  complaint.  He  was  summoned.  Afterwards 
she  changed  her  mind,  and  did  not  desire  to  prosecute.  The 
magistrate  sent  a  constable  to  her,  saying  he  wanted  her  to 
go  on  with  the  prosecution.  She  told  the  constable  she 
did  not  If  ant  to  go  on  with  it.  This  was  the  day  after  she 
laid  the  information.    The  constable  gave  her  a  summons*. 
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The  summons  was  addressed  to  her,  recited  that  informa- 
tion had  been  laid  before  the  defendant  for  the  assault,  and 
that  it  had  been  made  to  appear  to  him  on  information  that 
she  was  likely  to  give  material  evidence,  and  therefore 
required  her  presence  at  two  o'clock  on  the  same  day  at 
Ray's  Hotel,  in  Whitby,  then  and  there  to  testify,  &c. 

The  constable  on  the  same  day  again  called  upon  the 
plaintiff,  and  arrested  her  under  a  warrant  under  the  hand 
and  seal  of  the  defendant. 

The  warrant  recited  that  the  plaintiff  had  refused  to  ap- 
pear before  the  defendant,  and  therefore  commanded  her 
arrest  "  to  answer  to  the  charge,  and  to  be  further  dealt 
with  according  to  law." 

The  plaintiff  submitted  to  the  arrest,  and  accompanied 
the  constable  to  Whitby.  The  defendant  then  asked  her  to 
go  on  with  the  case.  She  refused.  He  said  he  would  put 
her  in  prison,  unless  she  went  on  with  it.  She  again  re- 
fused. The  defendant  afterwards  read  the  charge,  and 
asked  the  plaintiff  to  go  on  with  it.  She  again  refused, 
saying  she  had  withdrawn  the  charge.  Defendant  then 
asked  plaintiff  if  she  was  ready  to  pay  the  costs.  Plaintiff 
said  no,  but  she  could  soon  get  the  amount.  Defendant 
said  plaintiff  would  have  to  go  to  gaol  until  she  paid  them. 
He  then  read  the  i'tems  of  the  bill  of  costs,  amounting  to 
$10.4.5,  and,  as  the  plaintiff  swoie,  was  about  to  send  her 
to  gaol,  when  a  bystander  stepped  forward  and  paid  the 
amount.    She  was  then  discharged  from  custody. 

This  was  the  case  for  the  plaintiff. 

Counsel  for  the  defendant  objected,  among  other  things, 
that  under  the  first  count  there  was  no  evidence  of  a  tres- 
pass, and  that  the  act  of  the  magistrate  in  issuing  a  warrant 
for  the  arrest  of  the  plaintiff  was,  under  the  circumstances, 
legal. 

Counsel  for  the  plaintiff  submitted  that  the  warrant 
could  only  be  sustained  under  sections  IG  and  17  of  32- 
33  Vic.  ch.  31,  D.,  and  that  these  sections  have  no  appli- 
cation to  the  prosecutor  but  only  to  an  ordinary  witness. 

The  learned  Judge  was  inclined  to  think  the  latter 
contention  correct,  and  so  ruled. 


CROSS  V.  WILCOX. 


The  defendant  was  called  as  a  witness  on  liis  own  behalf, 
and  swore  that  he  issued  the  summons  and  wwrant  to  com- 
pel the  plaintiff  to  come  to  Whitby  for  the  purpose  of 
getting  the  constable's  fees,  as  there  was  no  fund  to  pay 
them,  and  that  if  he  committed  an  error  it  was  simply  an 
error  of  judgment. 

The  learned  Judge,  at  the  close  of  the  testimony  for  the 
defence,  left  the  case  to  the  jury  on  the  first  count  as  a  ques- 
tion of  damages,  saying  that  in  strict  law  the  action  would 
lie,  but  cautioning  the  jury  against  giving  heavy  damages. 

The  jury  found  for  the  plaintiff  on  the  first  count,  $15 
damao'es,  and  for  the  defendant  on  the  remainino^  counts. 

In  Hilary  term,  February  22,  1S7 6,  McAIichael,  Q.  C.,. 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  entered, 
or  a  new  trial  had  between  the  parties,  on  the  ground  that 
the  verdict  was  contrary  to  law  and  evidence  and  the 
weight  of  evidence. 

During  this  term,  June  1,  1S76,  Hector  Cameron,  Q.  C, 
shewed  cause.  The  charge  not  being  for  felony  the  prose- 
cutor had  the  right  to  abandon  it.  The  sections  of  the  32- 
33  Vic.  ch.  31  sec.  16,  D.,  are  inapplicable,  and  even  if  applic- 
able the  defendant  had  not  taken  the  preliminary  steps  to  the 
issue  of  the  warrant  made  necessary  by  section  25  of  the  Act. 

M.  C.  Cameron,  Q.  C,  contra.  The  defendant  had  a  legal 
right  to  do  what  he  did:  Bennet  et  iix.  v.  Watson,  3  M  & 
S.  1 :  Evans  v.  Rees,  12  A.  &  E.  55.  The  action  is  not 
maintainable  w^ithout  pi'oof  of  malice  and  want  of 
reasonable  and  probable  cause  :  Sommerville  v.  Mirehouse 
1  B.  &  S.  652 ;  Pease  v.  CJiaytor,  3  B.  &  S.  620 ;  Bross  v.. 
Huher,  18  U.  C.  R.  282. 

June  29,  1876.  Harrison,  C.  J. — For  any  act  done  by 
a  justice  of  the  peace  in  a  matter  *  in  which  he  has 
exceeded  his  jurisdiction  *  *  any  person  injured  thereby 
may  maintain  an  action  of  trespass.  See  Consol.  Stat.  U 
C,  ch.  126,  sec.  2. 

Where  a  justice  of  the  peace  has  assumed  as  a  justice  of 
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the  peace,  under  colour  of  some  Act,  to  do  something  which 
the  Act  under  which  he  was  proceeding  can  by  no  means 
justify,  he  may  properly  be  said  to  have  exceeded  his 
jurisdiction. 

Thus,  when  he  issues  a  general  warrant  for  the  arrest  of 
all  persons,  not  naming  any,  in  a  particular  house  alleged  to 
be  disorderly  :  Cleland  v.  Robinson,  11  CP.  416 — commits 
a  person  for  trial  without  the  appearance  of  the  prosecutor 
or  examination  of  any  witness:  Connors  v.  Darling,  23 
U.  C.  R.  541,  or  convicts  without  any  previous  information 
or  summons:  Re  Blake  v.  Beech,  Weekly  Notes,  27th 
Ma}^  1876,  p.  180.  See  further  Regina  v.  Smith,  L.  R.  10 
Q.  k  604. 

There  is  no  law  which  declares  that  a  person  who  lays  an 
information  against  another  for  a  common  assault  is  bound 
to  prosecute  before  the  magistrate  on  peril  of  having  a 
warrant  issued  for  his  or  her  arrest. 

On  the  contrary,  all  the  authorities  concur  that  the  policy 
of  the  law  does  permit  the  compromise  of  indictments 
for  assault,  and  such  compromises  are  frequently  recom- 
mended and  approved  by  the  Court.  Per  Sir  John  Leach, 
in  Ehvorthy  v.  Bird,  2  Sim.  &  Stu.  372. 

The  law  will  permit  a  compromise  of  all  offences,  though 
made  the  subject  of  a  criminal  prosecution,  for  which 
offences  the  injured  party  might  sue  and  recover  damages 
in  an  action  *  *  But,  if  the  offence  is  of  a  public  nature, 
no  agreement  can  be  valid  that  is  founded  on  the  consider- 
ation of  stifling  a  prosecution  for  it.  Per  Lord  Denman^ 
in  Keir  v.  Leeman,  6  Q.  B.  321. 

Where  the  offence  charged  was  not  confined  to  personal 
injury,  but  was  accompanied  by  riot  and  obstruction  of  a 
public  officer  in  the  execution  of  his  duty,  these  latter  were 
held  by  the  Court  of  Queen's  Bench  to  be  matters  of  public 
concern,  and  the  compromise  illegal :  Keir  v.  Leeman  et  al., 
6  Q.  B.  308.  And  the  decision  of  the  Queen's  Bench  was 
afterwards  affirmed  by  the  Exchequer  Chamber.  See  Keir 
V.  Leeman,  9  Q.  B.  371. 

In  the  Exchequer  Chamber  Tindal,  C.  J.,  at  p.  395,  in 
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delivering  the  judgment  of  tlie  Court,  said,  "We  have  no 
doubt  that,  in  all  offences  which  involve  damages  to  an 
injured  party  for  which  he  may  maintain  an  action,  it  is 
competent  for  him,  notwithstanding  they  are  also  of  a 
public  nature,  to  compromise  or  settle  his  private  damage 
in  any  way  he  may  think  fit.  It  is  said,  indeed,  that  in  the 
case  of  an  assault  he  may  also  undertake  not  to  prosecute 
on  behalf  of  the  public.  It  may  be  so ;  but  we  are  not 
disposed  to  extend  this  any  further.  In  the  case  before 
us,  the  offence  is  an  assault  coupled  with  riot  and  the 
obstruction  of  a  public  officer.  No  case  has  said  that  it  is 
lawful  to  compromise  such  an  offence." 

Besides,  there  is  a  great  difterence  between  a  compromise 
of  an  offence,  of  which  there  was  no  proof  here,  and  a  mere 
refusal  or  neglect  to  prosecute.  See,  BisJiop  on  Criminal 
Law  sec.  267  et  seq.,  709  et'seq. 

The  cases  relied  upon  by  counsel  for  the  defendant  fall 
much  short  of  his  contention  on  behalf  of  the  defendant. 

In  Bennet  et  ux.  v.  Watson  et  al.,  3  M.  &  S.  I,  it  was  held 
under  the  statute  1  &  2  P.  &  M.  ch.  13,  followed  by  the 
practice  under  that  statute,  that  a  justice  of  the  peace 
may  commit  a  married  woman  who  is  a  material  witness,  on 
a  charge  of  felony  or  suspicion  of  felony,  brought  before 
him,  and  who  refuses  to  appear  at  the  sessions  to  give 
evidence,  or  to  find  sureties  for  her  appearance. 

In  Evans  v.  Rees,  12  A.  &  E.  45,  a  magistrate  issued  his 
warrant,  reciting  that  on  complaint  made  on  oath  before 
him  of  a  misdemeanour  plaintiff  was  a  material  witness,  that 
the  magistrate  had  issued  a  summons  requiring  plaintiff  to 
appear  to  testify  his  knowledge  ;  that  the  summons  was 
proved  before  the  magistrate  to  have  been  duly  served,  but 
plaintiff  did  not  appear  to  testify,  &c.,  and  said  that  he 
would  not;  that  it  was  necessary  for  the  ends  of  justice  that 
the  plaintiff  should  appear  at  the  next  assizes  to  testify,  «Sz;c. 
The  warrant  then  commanded  the  constable  to  bring  the 
plaintiff  before  the  magistrate  or  some  other  justice,  to  find 
bail  to  appear  and  give  evidence  at  the  next  assizes  to 
testify,  &c.  The  warrant  was  held  bad  for  requiring  the 
plaintiff  to  give  bail  at  this  stage  of  the  proceedings. 
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But  it  is  argued  that  the  justice  in  the  case  before  us  had 
power  to  do  what  he  did  under  sees.  16,  17  of  32-33  Vic. 
eh.  31,  D. 

Sec.  16  enacts  that  "If  it  be  made  to  appear  to  any 
justice  of  the  peace,  by  the  oath  or  affirmation  of  any  cred- 
ible person  ,  that  any  person  within  the  jurisdiction  of  such 
justice  is  likely  to  give  material  evidence  on  behalf  of  the 
prosecutor  or  complainant  or  defendant,  and  will  not 
voluntarily  appear  as  a  witness  at  the  time  or  place  ap- 
pointed for  the  hearing  of  the  information  or  complaint^ 
the  justice  shall  issue  his  summons  (G.  1)  to  such  per- 
son requiring  him  to  be  and  appear  at  a  time  and  place 
mentioned  in  the  summons,  before  the  said  justice,  *  * 
to  testify,"  &c. 

Sec.  17  enacts  that  "If  any  person  so  summoned  ne- 
glects or  refuses  to  appear  at  the  time  and  place  appointed 
by  the  summons,  and  no  just  excuse  be  offered  for  such 
neglect  or  refusal  (then  after  proof  upon  oath  or  affirmation, 
of  the  summons  having  been  served  upon  him  either  person- 
ally or  by  leaving  the  same  for  him  with  some  person  at 
his  last  or  most  usual  place  of  abode),  the  justice  or  jus- 
tices before  whom  such  person  should  have  appeared  may 
issue  a  warrant  (G.  2)  to  bring  and  have  such  person  at 
the  time  and  place  to  be  therein  mentioned,  before  the 
justice    *    *    *    to  testify  as  aforesaid,"  &c. 

These  sections  in  no  manner  apply  to  the  case  of  a  pro- 
secutor unwilling  to  proceed,  and  entitled  so  to  refuse,  but 
only  to  the  case  of  a  material  witness  other  than  the 
prosecutor  refusing  to  *attend  where  the  prosecutor  is 
desirous  of  proceeding. 

Besides,  even  if  the  16th  section  could  be  so  stretched 
as  to  embrace  the  case  of  such  a  prosecutor,  it  cannot  be 
said  that  the  prosecutor  on  a  charge  of  assault,  where  no 
public  interests  are  concerned,  and  who  tells  the  constable 
who  serves  him  with  the  summons  that  he  does  not  mean 
further  to  prosecute,  is  without  "just  excuse"  for  not 
attending  under  the  I7th  section. 

The  warrant  here,  even  if  sufficient  in  form,  was  not,  I 
think,  binder  the  circumstances,  justified  by  either  of  the 
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sections  mentioned  or  by  any  other  section  in  any  other 
Act  of  which  I  have  any  knowledge. 

But  supposing  the  sections,  under  the  circumstances, 
authorized  the  issue  of  a  warrant,  they  certainly  do  not 
authorize  the  issue  of  such  a  warrant  as  proved  here. 

The  warrant  authorized  is,  "  to  take  E.  C.  and  to  bring 
and  have  him  on,"  &;c.,  "there  to  testify,"  &c. :  G.  2,  p.  357. 
The  warrant  issued  was  a  command  to  the  constable 
"forthwith  to  apprehend  the  said  Eliza  Cross,  and  bring 
her  before  me,"  &c.,  "  to  ansiver  unto  the  said  charge,  and 
to  he  further  dealt  luith  according  to  laivT 

A  magistrate  w^ho  by  warrant  causes  the  arrest  of  the 
l^rosecutor  to  ansiver  the  charge  contained  in  the  infor- 
mation, "  and  to  be  further  dealt  with  according  to 
law,"  may  safely  be  said  to  have  exceeded  his  jurisdiction. 

Besides,  underlying  all  these  objections  is,  the  objection 
that  the  power  of  the  justice  under  sections  16  and  17  to 
issue  summons  and  warrant,  is  conditional  upon  it  being 
made  to  appear  by  tlte  oath  or  affirmation  of  any  credible 
person  that  any  person  within  the  jurisdiction  of  such 
justice  is  likely  to  give  material  evidence  on  behalf  of  the 
prosecutor,  and  will  not  voluntarily  appear,  &;c. 

In  this  case  there  was  no  such  oath  or  affirmation,  be- 
cause I  presume  that  no  such  oath  or  affirmation  could 
with  truth  be  made. 

In  no  view  is  it  possible  to  sustain  the  arrest.  The 
warrant  was  issued  Avhen  it  ought  not  to  have  been  issued, 
and  if  authorized  was  on  the  face  of  it  a  void  proceeding. 

And  all  this  was  done,  as  the  magistrate  naively  swears, 
for  the  purpose  of  getting  the  constable's  fees. 

The  magistrate  who  so  blundered,  and  who  can  shew  so 
little  excuse  for  his  blundering,  is  to  be  congratulated  on 
having  no  more  than  $15  damages  against  him  in  an  action 
of  trespass  for  false  imprisonment.  SeeCorJcety  y.Hickson,. 
Ir.  R.  10  C.  L.  174. 

The  rule  nisi  will  be  discharged. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Bute  discharged. 
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Regina  v.  The  Corporation  of  the  County  of 
Wellington. 

Bridge  in  village — Liability  of  county  to  7xpair — 37  Vic.  ch.  16,  sees. 
17,  18,  0. 

The  leading  road  through  the  county  of  Wellington,  running  north  and 
south,  crossed  the  Grand  River  in  the  village  of  Fergus  by  the  Tower 
street  bridge,  less  than  one  hundrf^d  feet  in  vi^idth,  which  was  built  in 
1834,  and  by  that  bridge  only  till  1850,  when  another  bridge,  more 
than  one  hundred  feet  wide,  was  built  by  a  private  owner  of  property 
in  the  village  over  the  river  at  St.  David  street,  about  three  hundred 
yards  from  Tower  street.  After  that  the  travel  along  the  leading  road 
was  divided  between  the  two  bridges.  The  county  never  by  by-law 
assumed  either  bridge,  but  had  granted  money  to  aid  in  keeping  up 
both. 

Held,  (the  facts  being  more  fully  stated  in  the  case,)  that  the  county  was 
not  bound  to  repair  the  St.  David  street  bridge,  under  tha  37  Vic.  ch. 
16,  sees.  17,  18,  O.,  as  being  a  bridge  necessary  to  connect  a  public 
highway  leading  through  the  county." 

Special  Case,  stated  and  agreed  to  by  the  Crown  and 
by  the  defendants  : 

1.  There  is  a  road  leading  through  the  county  of  Well- 
ington from  the  southern  limit  of  the  county  through  the 
town  of  Guelph  and  through  Fergus  and  Mount  Forest  to 
Owen  Sound. 

2.  This  road  has  been  a  leading  road  through  the  county 
and  travelled  as  such  since  1848. 

3.  At  first,  and  up  to  the  time  of  the  construction  of  the 
St.  David  street  bridge  hereinafter  mentioned,  the  people 
using  that  road  crossed  the  Grand  Kiver  by  the  Tower 
street  bridge,  which  was  built  about  the  year  1834,  and 
which  was  then  the  only  bridge  within  the  limits  of  what 
is  now  the  village  of  Fergus,  crossing  the  Grand  River. 
Travellers  coming  south  and  north  turned  at  the  corner  of 
St.  Andrew  and  Tower  streets,  and  at  the  corner  of  St 
Andrew  and  St,  David  streets. 

4.  Tower  street  bridge,  and  the  river  where  it  crosses  it, 
is  less  than  a  hundred  feet  in  width,  and  this  bridge  was 
originally  built  by  Messrs.  Ferguson  and  Webster,  who  laid 
out  the  village  of  Fergus  on  their  own  property. 

5.  In  1850  the  St.  David  street  bridge  was  built  by  Mr. 
Webster,  who  still  owned  much  property  in  Fergus.  This 
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brido-e  and  the  river  where  it  crosses  is  over  one  hundred 
feet  in  width. 

6.  The  county  has  never  by  by-law  assumed  or  kept  in 
repair  the  Tower  street  bridge,  but  it  has  made  grants  to 
aid  in  keeping  it  up  under  the  general  power  vested  in 
them,  one  of  the  said  grants,  for  So 00,  having  been  made 
in  1866,  upon  a  petition  from  the  municipality  of  Fergus. 
The  commissioners  of  county  roads,  appointed  by  the  county 
council,  under  the  authority  of  the  w^arden,  expended  about 
$80  of  county  funds  in  repairing  the  Tower  street  bridge 
in  1874. 

7.  In  ISGO,  the  county  council,  on  petition  from  the 
Reeve  and  council  of  Fergus,  granted  a  sum  of  SiOO  in 
aid  of  St.  David  street  bridge.  And  in  1872,  a  grant  of 
$250  ^Y£LS  made  by  the  county  council  for  the  same  purpose, 
on  condition  that  the  village  of  Fergus  would  contribute  a 
similar  amount.  But  the  county  has  never  assumed  this 
bridge  or  repaired  it.  The  county  has  made  similar  grants 
in  aid  of  roads  and  brido-es,  not  leadinof  roads  or  bridi^es 
thereon. ' 

8.  Since  the  buildino*  of  the  St.  David  street  brido^e 
the  traffic  and  travel  through  the  county  on  the  leading 
road  aforesaid,  from  north  to  south,  has  been  divided  be- 
tween the  two  bridges,  it  is  impossible  to  say  in  what  exact 
proportions. 

9.  The  county,  by  purchase  from  the  Guelph  and  Arthur 
Road  Compan}^,  which  was  incorporated  by  Special  Act  in 
1847,  acquired  in  December,  1864,  that  part  of  the  said 
leading  road,  extending  from  "  Card's  Corners,"  near 
Guelph,  to  the  south  end  of  the  Towner  street  bridge. 

10.  Travellers  using  the  St.  David  street  bridge,  and 
going  south  or  north  by  said  leading  road,  go  by  Bridge 
street  between  Tower  street  and  St.  David  street. 

11.  St.  Andrew's  street  is  the  principal  business  street 
of  Fergus.  . 

12.  Persons  going  from  Fergus  to  Orangeville,  and  having* 
to  cross  the  river,  would  use  either  bridge  indifferently. 

13.  The  St.  David  street  bridge  is,  for  the  purposes  of 
this  indictment,  admitted  to  be  out  of  repair,  and  this 
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indictment  is  prosecuted  at  the  instance  of  the  village 
of  Fergus. 

The  question  is,  whether  under  the  facts  above  stated  the 
county  is  bound  to  repair  it.  If  the  Court  should  be  of 
opinion  that  it  is  so  bound,  then  judgment  is  to  be  entered 
for  the  Crown.  If  not  so  bound,  then  judgment  is  to  be 
entered  for  the  defendants. 

The  sketch  on  the  opposite  page  shews  the  position  of 
the  bridge. 

In  Easter  Term,  May  29,  1876,  Osier,  for  the  Crown.- 
The  question  is,  whether  the  defendants  are  bound  to  keep 
in  repair  St.  David  street  bridge,  in  the  village  of  Fergus, 
on  which  they  have  expended  public  money.  They  have 
not  assumed  it  by  any  by-law.  The  bridge  crosses  the 
Grand  River,  which  is  there  more  than  100  feet  wide.  That 
bridge  is  in  the  line  of  the  main  road  through  the  county 
from  Guelph,  which  leads  to  Mount  Forest  and  so  to  Owen 
Sound.  In  Fergus  there  is  another  bridge  across  the  same 
river  not  far  from  the  St.  David  Street  bridge.  The  86  Yic. 
eh.  48,  sections  410,  412,  and  413,  as  amended  by  37 
Vic.  ch.  16  sections  17, 18,  19  applies  here,  because  in  this 
case  no  by-law  is  necessary  to  be  made  by  the  county 
assuming  the  bridge,  in  order  to  cast  the  duty  of  maintain- 
ing it  upon  the  county ;  the  river  being  at  that  part  also 
more  than  100  feet  in  width.  This  bridge  also  connects 
"a  public  highway  leading  through  the  county."  The 
bridge  was  built  in  1850  by  the  private  owners  of  the  pro- 
perty when  they  laid  out  the  village.  St.  David  Street  is 
not  an  original  allowance  for  road. 

Bohinson,  Q.  C,  and  Guthrie,  Q.  C.  contra.  There  are 
in  this  county  several  villages  through  which  there  are 
streams  over  100  feet  in  width  and  bridges  over  them,  and 
it  is  important  that  the  county  should  knov^^  whether  they 
are  bound  to  maintain  all  these  different  bridges.  In  1842 
the  then  district  council  passed  a  by-law  to  make  a  public 
road  from  Guelph  to  the  village  of  Arthur.  That  part  of 
the  description  which  is  material  here  is  the  portion  of  it 
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which  relates  to  the  village  of  Fergus.  It  begins  at  the 
north  and  comes  "  to  the  turn  at  St.  David  Street  in  the 
in  the  village  of  Fergus ;  thence  along  the  centre  of  St. 
David  Street  and  St.  Andrew  Street  in  the  said  village 
82  chains,  more  or  less,  to  opposite  the  tavern  in  Fergus" ; 
then  "  commencing  in  the  centre  of  Tower  street  opposite 
the  tavern  in  Fergus ;  thence  along  Tower  street  across  the 
Grand  Kiver  15  chains,  more  or  less,  to  a  turn  in  said  street; 
thence  along  said  street  south  45°  east,  23  chains  90  links? 
to  the  road  to  Garafraxa,"  &c.  The  10-11  Yic.  ch.  91, 
incorporated  "  The  Guelph  and  Arthur  Koad  Company," 
which  company  was  empowered  to  plank,  macadamize,  or 
gravel  the  road  "  on  and  over  that  part  of  the  country  in 
the  said  district  of  Wellington  lying  between  the  said  town 
of  Guelph  and  the  village  of  Fergus,  oa  the  direct  line  of 
road  from  the  said  town  of  Guelph  to  the  said  town  of 
Arthur,  and  following  as  near  as  conveniently  may  be  the 
direction  of  the  present  travelled  road  as  laid  out  by  the 
district  council  of  the  said  district :"  sec.  2.  In  1864  the 
defendants  bought  the  road  from  Guelph  to  the  south 
end  of  Tower  street  bridge  from  the  joint  stock 
company.  There  is  no  straight  line  through  Fergus 
by  Tower  street.  Tower  street  bridge  was  built  in 
1834  by  the  then  private  owners  of  the  property. 
And  that  bridge  was  part  of  the  leading  line  of  road 
through  the  county  in  1842,  and  it  was  the  only  leading 
road  up  to  the  year  1850,  when  the  St.  David  street  bridge 
was  built  by  the  proprietors,  and  it  is  still  the  leading  line 
of  road.  St.  David  street  bridge  has  never  taken  its  place, 
and  it  is  plain  the  county  cannot  be  required  to  keep  up 
both  of  these  bridges  in  the  village.  In  1860  the  defend- 
ants granted  $400,  and  again  in  1872  $250,  the  latter  sum 
on  condition  the  village  would  give  a  like  sum  to  repair  St. 
David  street  biidge.  These  grants  were  made  before 
counties  were  required  to  maintain  village  bridges,  which 
connected  a  highway  leading  through  the  county,  over 
streams  which  were  over  100  feet  wide.  But  the  council 
never  assumed  that  bridge.    The  county  has  gratuitously 
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aided  other  municipalities  in  like  manner.  In  1866  the 
village  council  petitioned  the  defendants  for  a  grant  to 
assist  in  building  Tower  street  bridge,  because  owing  to 
the  great  traffic  upon  it  it  had  fallen  into  decay,  and 
because  it  was  a  ''thoroughfare  forming  the  connecting  link 
between  the  upper  and  lower  portions  of  the  Guelph  and 
Mount  Forest  road,"  which  road  was  the  property  of  the 
county.  By  the  Municipal  Act  of  1866  no  provision  was 
made  for  bridges  in  villages  being  maintained  by  the  county. 

By  the  34  Vic.  ch.  30,  sees.  7,  8,  the  Act  of  1866,  sec. 
341  and  342  were  amended  by  making  it  obligatory  on 
counties  to  maintain  bridges  in  incorporated  villages  on  any 
river  over  500  feet  in  width,  where  such  bridge  connected 
any  highway  leading  through  the  county.  The  Act  of  1873, 
sees.  410,  412,  reduced  the  width  from  500  to  200  feet  and 
the  Act  of  1874, 37  Vic.  ch.  16,  sees.  17, 18,  to  100  feet.  They 
referred  to  :  O'Connor  v.  Toiunshijo  of  Otonabee,  35  U.  C.  R. 
73;  Kinnear  v.  The  Corporaiion  of  the  County  of  Haldi- 
mand,  30  U.  C.  R.  398  ;  Lafferty  v.  Stock,  3  C.  R  9  ; 
Woods  V.  Mimicipality  of  Wentiuorth,  6  C.  P.  101  ;  Re 
Corporation  of  the  County  of  Brant,  19  U.  C.  R.  450  ;  Re 
Waterloo  and  Brant,  23  U.  C.  R.  537  ;  Harrold  v.  Cor- 
poration  of  the  County  of  Simcoe,  16  CP.  43,  18  C.  P.  9. 

Osier,  in  reply,  referred  to  20  A^ic.  ch.  106,  which  incor- 
porated Fergus ;  The  Churchiuaixlens  of  St.  Georges  Church 
in  Owen  Sound  v.  The  County  of  Grey  et  al.,  21  U.  C.  R. 
265;  Regina  v.  Corporation  of  Louth,  13  C.  P.  615,  618. 

t' 

Wilson,  J. — It  is  not  necessary  to  refer  to  more  than  the 
provisions  of  the  37  Vic.  ch.  16,  sees.  17,  18,  which  are 
enacted  in  lieu  of  sees.  410  and  412  of  the  36  Vic.  ch.  48, 
to  enable  us  to  determine  this  case. 

The  first  of  these  sections  declares  that  "  The  county 
council  shall  have  exclusive  jurisdiction  *  *  *  over 
all  bridges  crossing  streams  or  rivers  over  one  hundred  feet 
in  width,  within  the  limits  of  any  incorporated  village  in 
the  county,  and  connecting  any  highway  leading  through 
the  county."    And  the  second  of  these  sections  enacts  that 
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"  The  county  council  shall  cause  to  be  built  and  maintained 
in  like  manner,  all  bridges  on  any  river  or  stream  over  one 
hundred  feet  in  width,  within  the  limits  of  any  incorporated 
village  in  the  county,  necessary  to  connect  any  public 
highway  leading  through  the  county." 

The  prosecutors,  the  incorporated  village  of  .  Fergus,  con- 
tend that  the  St.  David  street  bridge  is  necessary  to  con- 
nect a  public  highway  leading  through  the  county. 

The  defendants  contend  that  although  it  may  be  used  by 
many  of  the  public  for  that  purpose,  it  is  not  necessary, 
because  the  Tower  street  bridge,  which  is  only  the 
width  of  one  block  or  about  300  yards  we?t  from  the 
other  bridge,  is  the  only  one  that  is  necessary  for 
the  public  travel  and  convenience ;  and  that  bridge  the 
county  have  ever  since  1842,  excepting  for  the  time  which 
the  road  company  had  possession  of  it,  maintained  and 
do  still  maintain  it  as  a  county  work. 

The  Tower  street  bridge  was  built  in  1834,  while  the 
other  was  not  built  until  1850. 

The  Tower  street  bridge  is  the  one  which  since  that 
time,  but  especially  from  1842,  has  been  used  as  connecting 
the  public  highway  leading  through  the  county.  It  is  more 
in  the  direct  line  from  Guelph  to  Fergus  than  the  other, 
and  it  is  very  nearly,  as  a  glance  at  the  plan  of  the  village 
will  shew,  as  much  in  the  direct  line  of  travel  from  Owen 
Sound  as  the  other. 

In  coming  from  Owen  Sound  and  passing  through  the 
village  to  or  towards  Guelpii,  it  is  said  the  St.  David  street 
bridge  is  the  more  direct  course. 

That  may  be ;  but  it  is  said  St.  Andrew's  street,  along 
which  the  turn  has  to  be  made  from  St.  David  street  to  reach 
the  Tower  Street  brido^e,  is  the  great  business  street  of  the 
village;  upon  which  the  chief  business  of  the  village  is 
carried  on,  so  that  most  people  are  drawn  towards  the  line 
of  travel  which  leads  to  the  Tower  street  bridge. 

It  Aoes  not  follow  that  because  the  Tower  street  bridge 
was  first  built,  and  w^as,  long  before  there  was  any  obliga- 
tion upon  the  county  to  do  so,  adopted  as  a  county  work^ 
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that  no  other  bridge  of  the  village  is  ever  to  be  adopted  by 
the  county  council. 

If  the  Tower  Street  bridge  had,  since  the  erection  of  the 
St.  David  street  bridge,  ceased  to  be  used  or  to  be  much  used 
by  the  public — if,  in  fact,  the  latter  bridge  had  taken  the 
place  for  public  usefulness  in  all  respects  of  the  former  one 
as  the  one  used  to  connect  the  line  of  travel  along  the  high- 
ways leading  through  the  county — I  am  of  opinion  the 
county  would  have  to  adopt  and  maintain  the  new  bridge, 
and  very  probably  they  would  be  at  liberty  to  abandon  the 
maintenance  of  the  other. 

So,  if  with  the  growth  of  the  county  and  the  increase  of 
travel,  more  bridges  than  one  in  the  village  are  necessary 
for  the  public  travel  along  the  highways  leading  through 
the  county,  the  county  must  provide  such  additional  bridge 
or  bridges,  because  the  words  of  the  statute  are  that  the 
county  shall  maintain  all  hndges,  &c. 

It  may  happen  that  a  bridge  is  necessary  in  one  part  of 
the  village  to  connect  the  highway  to  or  from  the  north 
with  the  other  highways  of  the  county,  and  that  another 
is  necessary  in  a  different  part  of  the  village  to  connect  the 
highway  to  or  from  the  south,  or  to  or  from  some  other 
direction  with  the  other  highways  of  the  county.  In  that 
case  the  county  may  be  obliged  to  provide  and  maintain  as 
many  bridges  as  may  be  necessary  for  the  purpose. 

If  one  bridge,  however,  will  answer  all  these  purposes, 
one  bridge  alone  is  all  which  the  county  can  be  called  upon 
to  provide. 

There  must  be  reason,  consideration,  and  moderation 
exercised  by  claimants  upon  the  county  on  such  occasions. 

The  public  convenience  no  doubt  must  be  consulted,  but 
caprice  or  whimsies  are  not  to  be  gratified. 

The  county  cannot  be  required  to  erect  a  bridge  at  the 
terminus  of  every  street  in  the  village  which  leads  to  the 
river,  on  the  pretence  that  if  one  were  built  it  would  con- 
nect the  highways  leading  through  the  county. 

That  might  be  true,  but  the  statute  has  given  the  rule, 
and,  as  the  guide  in  every  case,  it  must  be  such  a  bridge 
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or  bridges,  which  is  or  may  be  necessary  to  connect  the 
highways  of  the  county. 

The  Courts  must  be  careful  not  to  impose  too  heavy  an 
obligation  upon  municipalities  on  the  supposition  or  as- 
sumption that  works  of  the  kind  should  be  erected.  They 
create  great  expense  to  build,  and  constant  expense  and 
liability  after  their  completion.  The  Courts  must  see  that 
the  public  convenience  is  substantially  provided  for  by  all 
necessary  works  of  the  kind,  which  it  is  the  duty  of  these 
bodies  to  afford.  When  that  is  done,  everything  beyond 
it  is  wasteful,  and  burdensome,  and  improper,  simply 
because,  according  to  the  standard  of  the  statute,  it  is 
not  necessary. 

Acting  upon  these  principles,  were  the  defendants  rightly 
convicted  in  this  case  ?  I  have  no  hesitation  whatever  in 
saying  they  were  not. 

The  people  who  use  the  county  roads  which  these 
bridges  connect  do  not  find  it  necessar}^  to  have  the  two 
bridges.  And  it  is  almost  preposterous  to  say  that  a  bridge 
only  three  hundred  yards  from  the  direct  line  of  travel — 
assuming  it  to  be  so,  are  so  inconvenienced  that  it  is 
necessary  the  county  should  build  another  bridge  of  so 
expensive  a  nature  and  of  such  a  length  to  avoid  that 
deviation. 

It  is  often  said  that  a  farmer  will  go  a  mile  out  of  his 
way  to  avoid  paying  five  cents  of  toll,  and  that  is  a  dis- 
tance of  about  six  times  as  great  as  this  alleged  deviation  ; 
and  measured  by  that  rule  the  inconvenience  charged  here 
must  be  almost  infinitesimal. 

But  I  am  of  opinion  there  is  no  deviation,  nor  inconve- 
nience, nor  the  slightest  necessity  for  the  county  to  assume 
and  maintain  the  St.  David  street  bridge. 

It  is  not  a  question  with  the  people  of  the  county.  It  is 
an  effort  made  by  the  inhabitants  of  the  village  to  cast 
their  burdens  upon  the  shoulders  of  others  who  have  no 
right  to  bear  them.  The  villagers  want  a  bridge  for  their 
convenience  on  St.  David  street,  and  they  prefer  the  people 
of  the  county  should  build  it  for  them.  We  do  not  think  it 
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is  reasonable,  or  just,  or  necessary,  that  the  county  should 
be  obliged  to  do  such  a  work. 

The  verdict  of  guilty  must  be  set  aside,  and  a  verdict 
of  not  guilty  entered  upon  the  indictment;  and  the  rule 
will  be  made  absolute  that  the  postea  be  delivered  to  the 
defendants,  the  cause  having  been  tried  on  the  civil  side  of 
the  Court. 

Morrison,  J.,  concurred. 

Harrison,  C.  J.,  had  given  an  opinion  in  the  case  while 
at  the  bar,  and  therefore  took  no  part  in  the  judgment. 

Rule  uhsolute. 


William  Davis  Stoddart,  Administrator,  and  Jane 
Bell,  Administratrix  of  the  last  will  of  William 
Stoddart,  annexed,  y.  John  Edward  Stoddart. 

Action  by  administrator — Interested  party — Corroborative  evidence — 36  Vic. 
ch.  10,  sec.  6,  O. — Statute  of  Fra  uds — Certificate  of  discharge  of  inortgcuje . 

The  plaintiff,  as  administrator,  sued  upon  defendant's  alleged  promise  to 
execute  a  mortgage  to  the  testator  on  certain  land,  in  consideration 
that  the  testator  would  discharge  a  mortga(,e  which  he  then  held  thereon, 
so  as  to  enable  defendant  to  give  a  first  mortgage  on  the  land  to  one 
L.  There  was  no  evidence  of  this  promise  but  that  of  the  plaintiflf, 
who  admitted  that  he  was  directly  interested  in  the  money  sought  to  be 
recovered. 

Held,  that  under  36  Vic.  ch.  10,  sec.  6,  0.,  the  plaintiff,  being  an  interested 
party,  and  his  evidence  not  corroborated,  could  not  recover,  either  at 
law  or  in  equity. 

Held,  also,  that  the  alleged  promise  required  to  be  in  writing,  as  relating 
to  an  interest  in  land,  and  on  this  ground  as  well  the  plaintiff  must  fail. 

The  absence  of  the  residence  and  occupation  of  the  subscribing  witness 
to  a  certificate  of  discharge  of  mortgage,  on  the  face  of  the  certificate, 
though  stated  in  the  affidavit :  Held,  clearly  no  objection,  being  cured 
by  36  Vic.  ch.  17,  sec.  8,  0. 

The  first  count  of  the  declaration  alleged  that  in  con- 
sideration that  the  testator  would  discharge  a  mortgage 
which  he  held  from  the  defendant  on  certain  land  of  the 
defendant  for  the  sum  of  $1,850,  so  as  to  enable  the  defend- 
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ant  to  give  a  first  mortgage  upon  the  said  land  to  one  James 
Long  for  $1,300,  the  defendant  promised  forthwith  to  pre- 
pare, execute,  and  deliver  to  the  testator  a  mortgage  upon 
the  said  land,  subject  to  the  mortgage  to  James  Long. 
Averment  of  performance  of  conditions  precedent.  Breach : 
refusal  to  give  the  second  mortgage. 

The  remaining  counts  of  the  declaration,  as  originally 
framed,  were  for  money  lent,  &c.,  by  the  testator  to  the 
defendant. 

The  pleas  were — To  the  first  count : — 1.  Did  not  promise. 
2.  Rescission  of  the  contract  by  mutual  agreement  before 
breach.    3.  Statute  of  Limitations. 

To  the  remainder  of  the  declaration: — 4.  Never  indebted. 
5.   Payment.    6.  Set-off.    7.  Statute  of  Limitations. 

The  plaintiffs  took  issue  on  the  first,  second,  third,  fourth, 
fifth,  and  seventh  pleas.  Replications  to  the  sixth  plea : — 
1.  Never  indebted.    2.  Statute  of  Limitations. 

Issue. 

The  plaintiffs  afterwards  obtained  permission  to  add  a 
count  to  the  effect,  that  the  defendant  by  deed,  dated  28th 
March,  1862,  covenanted  with  the  testator  to  pay  him 
$1,850  by  instalments,  on  days  named,  alleging  non-pay- 
ment as  a  breach. 

The  pleas  to  the  added  count  were  : — 1.  Traverse  of  the 
deed.  2.  Payment.  3.  That  the  covenant  was  contained 
in  a  mortgage  on  certain  lands,  which  mortgage  was  before 
suit  satisfied  and  discharged  according  to  law,  and  that  the 
liability  of  the  defendant  on  such  alleged  covena^it  was 
thereby  released. 

Issue  on  these  pleas. 

The  cause  was  first  tried  before  Burton,  J.,  and  a  jury, 
at  the  Barrie  Spring  Assizes  for  1875,  when  the  jury 
failed  to  agree. 

It  was  tried  a  second  time  before  Gwynne,  J.,  and  a  jury, 
at  the  Barrie  Fall  Assizes  for  1875,  when  the  learned 
Judge  nonsuited  the  plaintiffs. 

The  motion  is  against  the  nonsuit. 

The  mortgage  from  the  defendant  to  the  testator  for 
$1,850,  dated  28th  March,  1862,  was  produced  and  proved. 
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The  discharge  of  it  by  the  testator  under  the  statute,  dated 
29th  January,  1869,  was  also  produced  and  proved.  So- 
was  the  mortgage  from  the  defendant  to  James  Long,  dated 
30th  January,  1869. 

The  testator  died  on  18th  October,  1873. 

This  action  was  not  commended  till  5th  January,  1875. 

The  only  testimony  in  support  of  the  promise  alleged  in 
the  first  count  of  the  declaration  was  that  of  the  plaintiff, 
William  Davis  Stoddart.  He  swore  that  the  testator  came 
for  him  to  go  and  see  the  defendant  in  June,  1869  :  that 
they  went  together  to  see  the  defendant :  that  the  testator 
said  to  defendant  he  came  to  try  and  get  a  settlement  with 
him  :  that  he,  testator,  wanted  a  new  mortgage  for  the  one 
he  had  discharged:  that  he  asked  defendant  if  he  had 
made  out  a  new  one  :  that  defendant  said  he  had  not,  but 
would  do  so.  He  also  swore  that  in  the  conversation  what 
the  discharge  had  been  given  for  was  spoken  of :  that  de- 
fendant said  the  testator  had  done  him  a  good  turn  in  dis- 
charjjine:  the  mortojao^e  to  enable  defendant  to  borrow  from 
Long:  that  he  said  he  would  have  another  mortgage  pro- 
perly executed  and  deliver  it  to  the  testator. 

There  was  also  some  conversation  about  money  lent, 
which  is  of  no  consequence  in  the  face  of  the  plea  of  the 
Statute  of  Limitations. 

It  was  proved  that  the  plaintiff  and  defendant  were  not  on 
good  terms — scarcely, if  ever,having  spoken  since  1869 — and 
that  in  1874  there  was  a  suit  brought  by  defendant  against 
plaintiff  for  defamation,  wherein  the  latter  succeeded. 

The  plaintiff  admitted,  on  cross-examination,  that  he 
was  directly  interested  in  the  moneys  sought  to  be  recovered 
in  this  suit :  -that  he  had  paid  to  the  legatees  under  the  will 
$500  more  than  he  had  received,  and  that  he  and  his  sister 
were  now  really  the  only  persons  interested  in  the  moneys 
sued  for. 

At  the  close  of  the  plaintiffs'  case,  it  was  objected  on 
the  part  of  the  defendant  that  the  contract  in  the  first  count 
alleged  was  void,  for  want  of  writing,  under  the  Statute  of 
Frauds  :  that  under  section  6  of  the  Evidence  Act  of  1873 
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there  was  no  corroboration  of  the  plaintiffs'  evidence  to 
entitle  him  to  a  verdict ;  and  that,  as  to  the  third  or  added 
count,  as  the  plaintiffs'  case  was  based  on  the  original  mort- 
gage, it  having  -been  discharged,  the  third  plea  was  proved. 

The  counsel  for  the  plaintiffs,  as  to  the  third  or  added 
count,  argued  that  the  plaintiffs  were  entitled  to  recover 
under  the  mortgage  produced,  unless  a  release  under  seal 
was  proved  or  a  statutory  discharge,  and  submitted  that  the 
discharge,  for  reasons  hereafter  mentioned,  was  insufficient. 
He  also  argued  that  the  promise  alleged  in  the  first  count 
was  not  affected  by  the  statute  of  1873,  and  if  it  was,  he 
asked,  under  the  2nd  section  of  the  Administration  of 
Justice  Act  of  1873,  to  amend  the  count  by  shewing  a  right 
to  sue  as  for  a  money  demand  in  equity,  notwithstanding  the 
discharge  of  the  mortgage. 

The  learned  Judge  ruled  that  William  Davis  Stoddart 
was  an  interested  party  within  section  6  of  the  Evidence 
Act,  36  Vic.  ch.  10,  0.,  and  could  not  recover  either  at  law  or 
in  equity,  his  testimony  being  uncorroborated. 

The  learned  Judge  also  ruled  as  to  the  added  count,  that 
the  third  plea  was  proved,  /iiffjf  » 

The  counsel  for  the '  defendailt  contended  that  the  dis- 
charge of  mortgage  was  void,  inasmuch"  as  it  did  not  on 
the  face  of  it  state  the  residence  or  occupation  of  the  wit- 
nesses, and  that  the  affidavit  of  the  witness  v/as  not 
sufficient  in  not  saying  that  the  witness  was  present. 

The  affidavit  of  execution,  which  was  endorsed  on  the 
discharge,  was  as  follov/s  : — 

County  of  Simcoe,  \     I,  Wilson  Stoddart,  of  the  village 
>- of  Bradford,  in  the  county  of  Simcoe, 
To  wit :    J  farmer,  make  oath  and  say : 

1.  That  my  name,  place  of  residence,  and  occupation  or 
calling  are  correctly  set  forth  as  above. 

2.  That  I  was  present,  and,  together  with  another  sub- 
scribing witness,  did  see  the  execution  of  the  within  certi- 
ficate of  discharge  of  mortgage  by  William  Stoddart,  party 
thereto,  and  that  I  am  a  subscribing  witness  to  such  execu- 
cution,  and  that  the  certificate  of  discharge  of  mortgage 
was  executed  at  Bradford  aforesaid. 
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3.  That  I  know  the  said  William  Stoddart. 

The  learned  Judge  ruled  that  the  first  objeetion  was 
<iured  by  36  Vie.  eh.  17,  sec.  8,  and  that  the  second  objec- 
tion was  not  good  in  fact. 

The  counsel  tor  the  plaintiffs  then  asked  to  be  allowed 
to  call  the  defendant  in  support  of  the  plaintiffs'  case.  He 
proposed  to  prove  by  him  that  defendant  got  the  testator 
to  discharge  the  mortgage.  He  admitted  that  he  did  not 
expect  to  prove  by  him  that  defendant  undertook  to  give  a 
new  mortgage,  but  that  defendant  would  say  he  expected 
to  have  to  pay  the  amount  of  the  first  mortgage. 

The  learned  Judo-e  ruled  that  such  evidence,  even  if  ofiven 
as  proposed,  would  not  be  sufficient  to  be  corroborative  of 
the  allegation,  upon  which  alone  he  considered  the  plaintiff 
could  recover  in  equity,  namely,  that  by  fraud  defendant 
succeeded  in  obtaining  the  discharge  of  the  first  mortgage : 
that  the  father  might  have  been  quite  willing  to  take  a 
verbal  pi-omise  of  the  defendant  to  pay  the  amount  with- 
out any  other  security  ;  and  that  had  such  a  promise  been 
made,  it  would  have  been  exhausted  after  the  lapse  of  six 
years. 

So  the  learned  Judge  ruled  that  the  evidence  proposed  to 
be  given,  if  given,  would  not  be  corroborative  within  the 
meaning  of  section  6  of  the  Act  of  1873. 

He  therefore,  upon  the  whole  case,  nonsuited  the  plain- 
tiffs, with  leave  to  move  the  Court  to  enter  a  verdict  for 
them  on  the  added  count  for  the  principal  amount  of  the 
old  mortgage. 

During  Michaelmas  term  last,  November  15,  1875, 
McCarthy,  Q.  C,  obtained  a  rule  nisi,  calling  on  the 
defendant  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside  and  a  new  trial  had  between  the  parties, 
on  the  ground  that  the  evidence  of  the  plaintiff  William 
Davis  Stoddart,  without  being  corroborated,  entitled  the 
plaintiffs  to  a  verdict,  and  on  the  further  gi-ound  that 
the  evidence  of  the  said  plaintiff'  was  corroborated  by 
other  material  evidence ;  or  why  the  nonsuit  should  not  be 
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set  aside  and  a  verdict  entered  for  the  plaintiffs  on  the  third 
count,  pursuant  to  leave  reserved,  for'  the  amount  of  the 
mortgage  debt  and  interest. 

During  Hilary  term  last,  February  23, 1876,  C.  Mohinson^ 
Q.  C,  shewed  cause.  The  objections  to  the  discharge  of  the 
first  mortgage  were  cured  by  36  Vic.  ch.  17,  sec.  8.  There  was 
no  proof  of  the  promise  to  give  a  new  mortgage,  except  the 
testimony  of  the  plaintiff.  He  was  a  party  interested,  within 
the  meaning  of  36  Yic.  ch.  10,  sec.  6,  0.,  whose  testimony 
required  corroboration,  and  there  was  no  corroboration  of 
his  testimony.  The  promise,  even  if  proved,  was  void  under 
the  Statute  of  Frauds :  Johnstone  v.  Coiuan,  25  TJ.  C.  R.  470. 

McCarthy,  Q.  C,  contra.  The  mortgage  was  not  so  dis- 
charged as  to  prevent  the  action  being  brought  on  the 
covenant.  If  discharged,  the  promise  to  give  a  new  mort- 
gage was  sufficiently  proved  by  the  testimony  of  the  plain- 
tiff, whose  evidence  under  the  statute  did  nbt  require 
corroboration.  If  corroboration  was  necessary,  there  was 
sufficient ;  and  the  facts,  at  all  events,  shewed  a  result- 
ing trust  in  favour  of  the  testator,  and  so  there  was  a 
right  in  equity  to  recover  against  defendant.  He  cited 
Plowden,  204 ;  Hawkins  v.  Gathercole,  2  DeG.  M.  &  G.  20 ; 
Dvjarris  on  Statutes,  556,  574;  Consol.  Stat.  U.  C.  ch.  82,  p. 
837 ;  CarrickY.  Smith,  35  U.  C.  R.  348 ;  Oiven  v.  Kennedy, 
20  Grant  163. 

May  15,  1876.  Harrison,  C.  J. — The  first  question  is, 
as  to  the  right  of  the  plaintiff  to  recover  under  the  third, 
or  added  count  of  the  declaration. 

The  third  count  is  framed  on  the  covenant  to  pay,  con- 
tained in  the  mortgage  of  the  28th  March,  1862.  •  The 
third  plea  to  that  count  is,  that  the  mortgage  which  con- 
tained the  covenant  was  before  suit  satisfied  and  discharged 
according  to  law,  and  that  the  liability  of  the  defendant  on 
the  alleged  covenant  was  thereby  released. 

If  the  mortgage  were  released  by  deed  executed  by  the 
proper  parties,  and  there  was  no  fraud  in  the  procurement 
of  the  deed  of  release,  all  remedy  on  the  covenant  contained 
in  the  mortgage  would  be  at  an  end. 
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The  statute  31  Yic.  oh.  20  sec.  60,  0.,  declares  that  the  cer- 
tificate of  discharge  provided  for  by  that  Act,  given  and 
recorded  as  that  Act  directs,  "  shall  be  deemed  a  discharge 
of  such  mortgage,"  and  "  such  certificate  so  registered  shall 
be  as  valid  and  effectual  in  law  as  a  release  of  such  mort- 
gage, and  as  a  conveyance  to  the  mortgagor,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  or  any  person  lawfully 
claiming  by,  through  or  under  him  or  them,  of  the  original 
estate  of  the  mortgagor." 

The  certificate  of  discharge  is  to  be  in  the  form  J.  in 
the  appendix  to  the  Act,  or  to  the  like  effect,  executed  in 
the  presence  of  one  witness  and  duly  proved  by  the  oath 
of  the  subsciibing  witness  thereto  :  81  Vic.  ch.  20  sec.  GO. 

The  form  J.,  after  the  attestation  clause,  concludes  as 
follows  : 


The  principal  objection  made  to  the  certificate  of  dis- 
charge at  the  trial  was,  that  although  the  name  of  the  wit- 
ness, "  Wilson  Stoddart,"  and  although  his  residence  and 
occupation  appear  in  the  affidavit  endorsed  on  the  certifi- 
cate, yet  neither  residence  nor  occupation  is  stated  on  the 
face  of  the  certificate,  at  the  foot  of  the  attestation  clause, 
as  required  by  the  statute. 

The  case  of  Carrick  v.  'Smith,  35  U.  C.  R.  348,  shews 
how  little  disposed  the  Courts  are  now  to  avoid  instru- 
ments of  this  kind  on  account  of  mere  formal  omissions  or 
formal  defects. 

But  the  Legislature,  so  far  as  the  present  objection  is  con- 
cerned, has  removed  all  doubt  on  the  point  by  declaring  in 
36  Vic.  ch.  17  sec.  8,  O.,  that  "  It  shall  not  be  necessary  that 
the  residence  or  occupation  of  the  attesting  witness  to  any 
certificate  of  discharge  of  mortgage  shall  be  stated  in  the 
attestation  clause  thereof;  nor  shall  any  such  certificate 
heretofore  registered  be  invalid  or  inoperative  by  reason 
of  the  omission  to  state  in  such  attestation  clause  the  resi- 
dence or  occupation  of  any  such  attesting  witness." 

27 — VOL.  XXXIX  U.C.R. 


Stating  residence  and  occupation.' 
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There  is  nothing,  in  my  opinion,  in  either  of  the 
objections  urged  to  invalidate  the  certificate  of  discharge 
•of  mortgage. 

So  the  third  plea  to  the  added  count  is  proved,  and 
the  plaintiffs  were  rightly  nonsuited  as  to  that  count. 

All  claim  to  recover  for  money  lent  is  met  by  the  plea 
of  the  Statute  of  Limitations. 

The  next  question  is,  as  to  the  right  of  the  plaintiffs  on 
the  evidence  to  recover  under  the  first  count  of  the  de- 
<;lara,tion. 

The  defendant  contests  this  right  on  the  followinfr 
grounds  : — 

1.  That  the  testimony  of  the  plaintiff*,  under  the  statute  36 
Vic.  ch.  10,  sec.  6,  O.,  was  not  sufficient  without  corroboration. 

2.  That  there  was  no  corroboration. 

3.  That  if  the  promise  were  proved,  it  was  void  under 
the  Statute  of  Frauds,  not  being  evidenced  in  writing. 

The  statute  33  Vic.  ch.  13,  0.,  intituled,  "An  Act  to  amend 
the  law  of  evidence  in  civil  causes,"  recited  that  the  en- 
quiry after  truth  in  civil  causes  is  often  obstructed  by  in- 
capacities created  by  the  present  law,  "  and  it  is  desirable 
that  full  information  as  to  the  facts  in  issue  should  be  laid 
before  the  persons  who  are  appointed  to  decide  upon  them, 
and  that  such  persons  should  exercise  their  judgment  on 
the  credit  of  the  witnesses  and  truth  of  their  testimony." 

It  thereupon  declared  that  no  person  offfered  as  a  witness 
should  thereafter  be  excluded  by  reason  of  incapacity  from 
crime  or  interest  from  giving  evidence,  and  expressly  made 
admissible  the  parties  to  a  suit,  &;c.,  and  tlie  persons  in 
whose  behalf  any  suit,  &;c.,  may  be  brought  or  defended. 

But,  notwithstanding,  there  were  certain  exceptions 
created  to  the  operation  of  the  Act.  Among  these  was  the 
following :  "  And  nothing  herein  contained  shall,  in  any 
action,  suit,  or  other  proceeding  hy  or  against  the  personal 
representative  or  representatives  of  any  deceased  person, 
render  competent  or  authorize  any  'party  to  such  action 
suit  or  proceeding,  to  be  called  as  a  witness  on  behalf 
of  such  party  as  to  any  matter  occurring  before  the  death 
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of  such  deceased  person  ;  but  such  party  may  be  called  as  a 
witness  at  the  instance  of  the  opposite  party  "  :  sec.  5, 
sub-sec.  e. 

It  may  have  been  that  all  the  Legislature  intended  by 
this  enactment  was,  to  protect  the  estate  of  a  deceased  per- 
son from  the  false  swearing  of  the  living  party  to  a  suit  by 
or  against  the  estate  of  the  deceased  :  See  Hill  v.  Wilson, 
L.  R.  8  Ch.  888 ;  but  the  lanojuao^e  is  such  as  to  exclude 
from  giving  evidence  "any  party"  to  such  a  suit,  &c. 

There  are  at  least  two  parties  to  an  action  at  law  ;  and 
a  statute  which  prevents  "  any  party  "  to  such  an  action 
from  giving  evidence  on  his  own  behalf,  in  my  opinion  in 
effect  declares  that  neither  party  to  such  suit  shall  do  so. 

The  Legislature  in  such  a  case  must  be  intended  to  have 
meant  what  they  have  actually  expressed,  unless  a  manifest 
incongruity  would  result  from  so  holding,  or  unless  the 
context  clearly  shews  that  such  construction  would  not  be 
right :  See  per  Parke,  J.,  in  Rex  v.  -Inhabitants  of  Banhur}/, 
1  A.  &  E.  136,  142.  When  once  the  intention  is  plain,  we 
have  nothing  to  do  with  its  policy  or  impolicy,  its  justice 
or  injustice,  its  being  framed  according  to  our  views  of  right 
or  the  contrary  :  Per  Pollock,  C.  B.,  in  Miller  v.  Salomons, 
7  Ex.  475, 560.  In  short,  a  Court  is  not  at  liberty  to  speculate 
on  the  intention  of  the  Legislature  when  the  words  are  clear, 
or  to  construe  an  Act  according  to  its  own  notions  of  what 
ought  to  have  been  enacted  :  Per  Jervis,  C.  J.,  in  York  and 
North  Midland  R.  W.  Co.  v.  The  Queen,  1  E.  &  B.  858,  864. 

The  statute  33  Vic.  ch.  13,  sec.  5,  sub-sec.  e,  O.,  was  repealed 
by  the  36  Vic.  ch.  10,  sec.  5. 

The  following  enactment  was  then  made,  as  a  sub- 
stitute for  the  repealed  enactment  :  "  In  a  suit  hy  or 
against  the  heirs,  executors,  administrators,  or  assigns  of 
deceased  person,  an  opposite  or  interested  party  to  the  suit 
shall  not  obtain  a  verdict,  judgment,  or  decision,  thereon  on 
his  own  evidence  in  respect  of  ^^iny  matter  occurring  before 
the  death  of  the  deceased  person,  unless  such  evidence  is 
corroborated  by  some  other  material  evidence  "  :  36  Vic.  ch. 
10,  sec.  6,  0. 
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The  effect  of  this  Act  is,  to  render  both  parties  to  the  suit 
admissible  witnesses,  subject  to  the  declaration  that  "  an 
opposite  or  interested  party  to  the  suit  "  shall  not  obtain  a 
verdict,  &;c.,  on  his  own  evidence  in  respect  of  any  matter 
occurring  before  the  death,  unless  corroborated  by  some 
material  evidence. 

The  doubt,  if  any,  arises  on  the  words  "  or  interested." 
If  the  provision  had  been  simply  that  in  a  suit  by  or 
against  the  heirs,  executors,  &c.,  of  a  deceased  person,  an 
opposite  party  shall  not  obtain  a  verdict  on  his  own  evi- 
dence without  corroboration,  the  effect  might  have  been  to 
permit  the  executor,  whether  interested  or  not  in  the  result 
of  the  suit,  on  his  own  unsup^jorted  evidence  to  recover  a 
verdict — for  the  only  exclusion  would  be  of  "  the  opposite 
party." 

If  this  were  the  enactment  the  result  would  be  unfair, 
for  it  would  enable  an  executor,  although  interested,  to  re- 
cover a  verdict  on  his  own  evidence  without  corroboration, 
and  would  leave  the  oath  of  the  defendant,  on  the  contrary, 
if  uncorroborated,  as  of  no  value  ;  but  if  the  language  were 
as  supposed  and  nothing  more,  we  should  have  to  give 
effect  to  the  language  used,  however  unjust  the  result ;  but 
some  force  must  be  given  to  the  additional  words,  ''or  in- 
terested party." 

An  interested  party  to  a  suit  is  a  party  having  an  inter- 
est in  the  result. 

Mr.  McCarthy  argued  that  all  the  Legislature  meant  was, 
in  the  case  of  an  opposite  party  to  require  corroboration, 
and  that  as  in  equity  a  party  may  be  on  the  same  side 
with  an  executor,  plaintiff  or  defendant,  and  yet  op- 
posed to  that  side  in  interest,  the  intention  was  only  to 
exclude  a  party  so  placed  when  interested. 

I  cannot  accept  this  narrow  interpretation  of  the  Act. 
I  can  only  judge  of  the  meaning  of  the  Legislature  when 
passing  this  Act,  as  I  did  their  meaning  when  passing  the- 
Act  which  it  repeals, — and  that  is  by  the  language  actually 
used,  giving  to  it,  its  plain  and  ordinary  meaning  unless- 
there  be  something  on  the  face  of  the  Act  to  shew  that  a 
different  meaning  was  intended. 
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The  language  not  only  requires  corroboration  in  the  case 
of  "  an  opposite  party,"  but  of  "  an  interested  party."  If 
an  executor  be  a  bare  trustee,  if  he  have  no  beneficial  inter-  j 
est  in  an  estate,  his  evidence  would  not,  I  presume,  require  .• 
corroboration.  But  if  he  be  beneficially  interested  in  the 
result  of  a  particular  suit  there  is  as  much  danger  of  his 
swearing  falsely  as  of  his  adversary  swearing  falsely.  In 
such  a  cause  the  reason,  Avhether  it  be  good  or  bad,  which 
excludes  the  one,  should  exclude  the  other.  I  agree  there- 
fore with  the  learned  Judge,  who  nonsuited  the  plaintiffs' 
in  thinking  that  this  is  the  proper  construction  to  be  placed 
on  the  statute  in  question. 

The  only  person  who  testifies  to  the  promise  in  the  first 
'Oount,  is  the  plaintiflr,W.  D.  Stoddart.  That  promise  is  that, 
although  the  testator  certified  the  first  mortgage  to  have  been 
paid  and  discharged,  the  defendant  would  give  a  new  mort- 
gage. If  the  plaintiflf's  testimony  were  wholly  excluded 
there  would  be  no  evidence  whatever  of  such  a  promise.  And 
so  I  think  it  cannot  be  said  the  testimony  of  the  plaintiff*  is 
corroborated  by  some  "  other  material  evidence."  In  this 
particular  also  I  concur  with  the  learned  Judge  in  his 
ruling  at  the  trial. 

But,  independently  of  these  objections,  it  appears  to  me 
that  it  is  impossible  for  the  plaintiffs  on  the  evidence  adduced 
to  succeed  in  this  chse.  Suppose  the  plaintifiT's  testimony 
to  require  no  corroboration  or  suppose  it  corroborated  by 
material  evidence,  other  than  his  own,  to  the  fullest  extent, 
the  agreement  proved  is  that  in  consideration  of  the  testator 
releasing  one  mortgage  on  land  the  defendant  promised  to 
give  another  mortgage  on  the  same  land.  Johnstone  v. 
Coivan,  25  U.  C.  R  470,  it  aj)pears  to  me  is  a  direct 
authority  to  shew  that  in  such  a  case  such  an  agreement 
relate.^o  an  interest  in  land,  and  unless  in  writing  cannot 
be  enforced.  See  also  Taylor  v.  Knoiules,  30  U.  C.  R.  200 ; 
and  Sanderson  v.  Graves,  L.  R.  10  Ex.  234. 

It  was,  however,  contended  by  Mr.  McCarthy,  althongh 
there  is  nothing  on  the  point  in  the  rule  nisi,  that  under 
any  circumstances  the  facts  shewed  a  resulting  trust  in 
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favour  of  the  testator,  which  entitled  the  plaintiffs,  as  his 
representatives,  to  equitable  relief ;  and  that  the  claim  is. 
of  a  purely  money  demand  within  the  meaning  of  section 
2  of  36  Vic.  ch.  8,  0.,  and  so  the  claim  ought  to  be  enforced 
in  the  present  action.  But  there  is  the  same  difficulty 
in  the  way  of  the  plaintiffs'  recovery  for  such  a  claim  as 
there  was  in  the  way  of  their  recovering  for  breach  of  the 
agreement  alleged  in  the  first  count,  and  that  is  the  want 
of  corroboraf/ory  evidence.  If  nothing  appeared  but  the 
fact  of  the  discharge  of  the  mortgage  made  by  the  son  to 
the  father,  and  this  without  payment  of  the  mortgage 
money  by  the  son  to  the  father,  there  would  be  a  presump- 
tion of  advancement :  Oiven  v.  Kennedy,  20  Grant  163. 

It  may  be  open  to  the  plaintiff  to  rebut  the  presumption 
of  advancement  by  oral  proof  that  such  was  not  the  intention 
of  the  testator  at  the  time  he  discharged  the  mortgage ;  but 
where  the  executor  is  himself  directly  interested  in  the 
result  of  a  suit  for  such  a  purpose,  the  case  comes  under  the 
statute,  which  declares  that  in  such  a  case  the  plaintiff 
"  shall  not  obtain  a  verdict,  judgment,  or  decision  "  thereon. 
"  on  his  own  evidence,"  in  respect  of  any  matter  occurring 
before  the  death  of  the  deceased, unless  such  evidence  is 
corroborated  by  some  other  material  evidence." 

It  follows  that  the  consideration  of  the  claim,  whether 
viewed  as  a  legal  or  equitable  one,  necessarily  brings  us 
back  to  the  construction  of  the  statute  36  Vic.  ch.  10, 
sec.  6,  0. 

I  have  already  said  all  that  I  think  necessary  to  be  said 
on  that  point,  and,  for  the  reasons  already  given,  am  of 
opinion  that  the  nonsuit  was  proper. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 
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McQuADE  V.  Lizars  and  McPherson. 

Unauthorized  issue  oj  execution — Seizure  thereunder — Trespass. 

An  action  of  trespass  will  not  lie  against  a  person  who  without  authority 
procures  the  issue  of  an  execution  on  a  judgment  admitted  to  be  valid 
and  satisfied,  and  the  seizure  of  the  plaintiff's  goods  thereunder. 

To  a  declaration  against  L.  and  M.,  in  trespass  for  taking  plaintiff's  goods 
defendants  pleaded  that  one  C.  recovered  a  judgment  in  the  County 
Court  against  the  plaintiff,  on  which  he,  by  defendant  L.  as  his  attor- 
ney, sued  out  a  Ji.  Ja  ,  which  was  returned  nulla  bona,  and  that 
afterwards,  the  judgment  remaining  in  force  and  unsatisfied,  defendant 
L.  instructed  defendant  M.  to  and  defendant  M.  did  issue  an  alias  Ji. 
Ja.,  on  which  the  plaintiff's  goods  were  seized,  which  are  the  alleged 
trespasses.  The  plaintiff  replied  i  hat  defendant  L.,  when  he  so  instructed 
defendant  M.,  was  Judge  of  the  County  Court,  and  had  ceased  to  beC.'s 
attorney,  and  had  no  authority  from  C.  to  issue  the  alias  ji.  fa. 
Defendants  rejoined  that  the  alias  fi.  fa.,  at  the  time  of  the  seizure, 
was  m  full  force,  and  not  then  or  at  any  time  annulled  or  set  aside. 

Held,  on  demurrer,  that  the  rejoinder  was  good. 

Demurrer.  Decjaration  :  that  the  defendants  seized 
and  took  the  plaintiff's  goods,  that  is  to  say :  one  horse, 
one  co^Y,  one  set  of  harness,  &c.,  and  carried  away  the 
same  and  disposed  of  them  to  their  own  use,  whereby 
the  plaintiff  was  prevented  from  carrying  on  his  business 
as  a  farmer  and  suffered  great  pain  and  distress  of  mind; 
and  was  injij^-ed  in  his  credit  and  otherwise. 

Third  plea :  that  before  any  of  the  alleged  trespasses 
one  John  Curran,  on  the  9th  day  of  October,  1857, 
recovered  a  judgment  against  the  plaintiff  in  the  County 
Court  of  the  county  of  Perth  for  £35  damages  and  £12 
19s  8c?  costs,  on  which  said  judgment  the  said  John 
Curran,  by  the  defendant  Daniel  Home  Lizars,  his 
attorney,  on  the  iTth  day  of  October,  1857,  sued  out  a  writ 
of  fi.  fa.  against  the  goods  and  chattels  of  the  plaintiff, 
directed  and  delivered  to  the  sheriff  of  the  county  of 
Perth  for  execution,  which  said  writ  was  afterwards  re- 
turned by  the  said  sheriff  nulla  bona;  and  the  said  judg- 
ment remaining  in  full  force  and  wholly  unsatisfied,  the 
said  defendant  D.  H.  L.  instructed  the  defendant  George 
Gordon  McPherson  to,  and  the  said  G.  G.  McP.  did,  on  the 
30th  day  of  May,  1873,  issue  out  of  the  said  Court  an 
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alias  writ  of  ji.  fa.  against  the  goods  and  chattels  of  the 
plaintiff,  directed  to  the  sheriff  of  the  county  of  Perth  for 
execution,  whereby  the  sheriff  was  commanded  that  of  the 
goods,  &c.,  of  the  plaintiff  in  his  bailiwick  he  should  cause 
to  be  made  the  amount  of  the  judgment  which  John 
Curran  had  in  the  said  Court  recovered  against  the  plain- 
tiff, &c.,  and  that  the  sherifi*  should  return  said  money  and 
writ,  which  said  writ  was  endorsed  with  a  direction  to  the 
said  sheriff  to  levy  the  debt  and  the  costs  taxed  in  the  said 
cause,  together  with  interest  on  both  sums  from  the  9th 
day  of  October,  1857,  and  fees  for  writs,  &c.,  and  subse- 
quent expenses,  and  on  which  said  writ  was  also 
endorsed  a  certificate  of  the  Judge  of  the  said  Court 
that  the  said  execution  was  for  the  recovery  of  a  debt 
contracted  before  the  19th  day  of  May,  1860;  and  the  said 
writ  so  endorsed  as  aforesaid  was  then  delivered  to  the 
sheriff  of  the  said  county  for  execution,  and  thereupon  the 
sheriff  by  virtue  of  the  said  writ,  and  within  his  own  baili- 
wick, did  seize  and  take  the  goods  and  chattels  of  the 
plaintiff  for  the  purpose  of  levying  the  moneys  so  directed 
to  be  levied  as  aforesaid,  which  are  the  alleged  trespasses. 

Replication.  The  plaintiff  admits  the  recovery  of  the  judg- 
ment and  the  issue  and  return  of  the  writ  of  Ji.  fa.  against 
goods  and  chattels  in  the  said  plea  first  above  mentioned;  and 
as  to  the  residue  of  the  said  plea,  the  plaintiff  says,  that  at  the 
time  the  said  defendant  D.  H.  L.  authorized  the  said  defend- 
ant G.  G.  McP.  to  issue  the  said  alias  writ  oiji.  fa.  against  the 
goods  and  chattels  of  the  plaintiff,  he,  the  said  D.  H.  L.,  was 
Judge  of  the  County  Court  of  the  County  of  Perth,  and  had 
ceased  to  be  the  attorney  and  retained  for  the  said  John 
Curran,  and  had  no  authority  from  the  said  J ohn  Curran  to 
authorize  or  direct  the  said  G.  G.  McP.  to  issue  the  said  alias 
writ  oifl.  fa.,  and  the  issue  thereof  was  wholly  unauthor- 
ized and  unwarranted,  and  the  delivery  thereof  to  the  said 
sheriff,  and  the  seizure  of  the  plaintiff's  said  goods,  were, 
and  was,  wholly  unauthorized  by  the  said  John  Curran. 

Rejoinder  :  that  the  said  alias  writ  of  Ji.  fa.,  at  the  time 
when  the  said  sheriff  did  seize  and  take  the  said  goods  and 


m'quade  v.  lizars  et  al. 


217 


<ihattels  of  the  plaintiff  as  aforesaid,  was  in  full  force,  and 
was  not  then,  or  at  any  other  time  reversed,  annulled,  or 
set  aside. 

Demurrer  to  the  rejoinder  on  the  grounds  :  that  the  said 
rejoinder  is  no  answer  to  the  plaintiff's  replication ;  it 
admits  that  the  alias  writ  fi.  fa.  was  issued  without  the 
authority  of  the  plaintiff  therein  by  direction  of  the  de- 
fendant D.  H.  L.,and  the  seizure  of  the  plaintiff's  goods  there- 
under, and  assumes  that  a  stranger  to  the  suit  may  enforce 
a  writ  that  is  regular  in  form,  without  authority  from  the 
plaintiff.  Though  the  writ  Avould  be  a  protection  to  the 
sheriff,  it  is  no  protection  to  those  who  have  improperly 
set  it  in  motion  as  the  replication  shews  the  defendants 
have.    J  oinder. 

February  29,  1876.  The  demurrer  was  argued.  M.  C. 
Cameron,  Q.  C,  for  the  plaintiff.  The  plea  shews  the 
recovery  of  judgment  and  issue  of  fi.  fa.  and  return  nulla 
bona,  and  the  issue  of  an  alias  fi.  fa.  by  the  original 
attorney,  without  any  new  authority  from  the  client,  and 
after  the  attorney  had  ceased  to  be  an  attorney.  The 
authority  of  an  attorney  only  goes  to  the  entry  of  judg- 
ment, and  the  regular  enforcement  of  it  ;  Mooney  v. 
Maughan,  25  C.  P.  244. 

Stephens,  contra.  Blanclienay  v.  Burt,  4  Q.  B.  707,  is 
an  authority  for  the  rejoinder.  It  makes  no  difference 
that  the  plaintiff  in  the  former  suit  gave  no  authority,  or 
that  the  writ  might  be  a  void  writ,  the  writ  is  protection 
to  all  acting  under  it  till  set-  aside  ;  Riddell  v.  Pakeman,  2 
C.  M.  &  R.  30.  This  plaintiff  cannot  take  exception  to 
the  rejoinder,  for  his  pleadings  admit  that  he  owes  the 
money  under  a  valid  judgment.  See  also  Moody  v. 
Tyrrell,  6  P.  R.  313. 

March  17,  1876.  Gwynxe,  J. — This  action  is,  I  think, 
misconceived. 

In  DeMedina  v.  Grove,  10  Q.  B.  172,  177,  Wilde,  C.  J., 
delivering  the  judgment  of  the  Exchequer  Chamber,  says  : 
There  is  no  authority  to  shew  that  the  employment  of 
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either  mesne  or  final  process  will  furnish  ground  of  action* 
against  the  person  employing  it,  unless  he  acted  maliciously 
and  without  probable  cause." 

And  in  Cotterell  Y.Jones,  11  C.  B.  713, 730,  Williams,  J., 
says :  "  It  is  clear  that  no  action  will  lie  for  improperly 
putting  the  process  of  the  law  in  motion  ia  the  name  of  a 
third  person,  unless  it  is  alleged  and  proved  to  have  been 
done  maliciously  and  without  reasonable  and  probable 
cause." 

All  that  the  plaintiff  complains  of  is,  that  he  has  been 
compelled  to  pay  a  debt  legally  due  by  him,  under  process 
of  a  writ  of  execution  issued  upon  a  judgment  recovered 
against  him,  which  remains  unsatisfied,  such  writ  having 
been  issued,  as  he  says,  without  the  authority  of  the  judg- 
ment creditor,  by  the  instructiou  of  the  gentleman  who' 
was  his  attorney  in  the  cause  to  judgment,  but  who,  having 
since  become  a  Judge,  has  ceased  to  be  an  attorney.  The 
writ  is  a  lawful  and  valid  writ,  and  authorized  the  taking 
which  is  complained  of  as  a  trespass.  What  is  complained 
of  therefore  is,  that  the  procuring  of  that  writ  to  issue  was^ 
an  improper  use  by  the  defendants  of  the  process  of  the 
Court. 

That  may  be  a  proper  subject  of  enquiry  upon  a  motion 
to  the  Court,  in  which  case  it  would  seem  to  be  necessary 
to  establish  that  there  has  been  a  luilfid  abuse  of  the  pro- 
cess :  Collins  v.  Johnson,  16  C.  B.  588,  612,  per  Cress  well,  J. 

It  may  be  said  that  in  this  case  the  defendant  Lizars 
appears  to  be  Judge  of  the  Court  out  of  which  the  process 
issued,  and  so  that  no  motion  could  be  made  in  the  matter 
to  him.  I  apprehend,  however,  that  if  there  be  any  foun- 
dation for  such  a  motion,  means  can  be  taken  to  have  it 
brought  up  in  some  manner.  Upon  this  demurrer  all  I 
have  to  decide  is,  that,  under  such  circumstances  as  appear 
upon  this  record,  an  action  of  trespass  does  not  lie  against 
the  defendants. 

I  may  add  that  it  is  easy  to  conceive  that  the  defendant 
Lizars,  who  was  the  attorney  of  the  judgment  creditor  in 
the  action  against  the  present  plaintiff,  notwithstanding  his- 
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having  become  a  Judge,  may  have  had  ample  authority  to- 
procure  the  issue  of  the  alias  writ ;  and  that  if  in  so  far  as 
appears  the  present  plaintiff's  sole  damage  is,  that  he  has 
been  obliged  to  pay  a  judgment  otherwise  unsatisfied,  he 
may  find  difficulties  in  the  way  of  his  proceeding  by  motion 
also.    See  Coleman,  v.  Biedman,  7  C.  B.  871. 

Judgment  for  defendant  on  demurrer. 


During  this  term,  May  19,  187G,  the  foregmng  judgment 
on  demurrer  was  reheard  before  the  full  Court. 

M.  C.  Cameron,  Q.  C,  for  the  plaintiff.  The  simple 
question  is,  whether  a  stranger  to  a  suit  has  a  right  to  take 
advantage  of  legal  process  to  collect  a  debt.  The  retainer 
of  an  attorney  ceases  with  issue  of  execution.  He  cited 
Reynolds  v.  Howell,  L.  R  8  Q.  B.  398;  Macbeath  v.  Ellis,  4 
Bing.  578  ;  Lovegrove  v.  White,  L.  R.  6  Q.  B.  440. 

C.  Robinson,  Q.  C,  contra.  This  is  not  an  action  against 
an  attorney.  The  cases  cited  are  by  clients  against  their 
attorneys  for  using  their  names  without  authority.  This 
case  is  different.  Here  defendant  complains  that  he  is 
compelled  to  pay  a  valid  debt.  It  is  not  alleged  on  his 
behalf  that  the  issue  of  execution  was  malicious,  or  with- 
out probable  cause.  He  cited  Cotterell  v.  Jones,  11  C.  B. 
730  ;  Blauchenary  v.  Burt,  4  Q.  B.  707  ;  Jones  v.  Williams, 
8  M.  &  W.  349  ;  Addison  on  Torts,  4th  ed.,  621 ;  Williams 
V.  Smith,  14  C.  B.  N.  S.  596. 

M.  C.  Cameron,  Q.  C,  in  reply.  The  writ  is  no  pro- 
tection :  Brooks  v.  Hodgldnson,  4  H.  &  N.  712. 

Harrison,  C.  J.  It  is  not  necessary  to  reserve  our 
decision.  I  have  had  the  benefit  of  reading  the  judgment 
of  Mr.  Justice  Gwynne,  and  of  considering  £he  cases  therein 
cited,  and  also  of  the  present  argument. 

In  a  case  like  this,  where  we  are  sitting  in  appeal,  we 
should  not  reverse  the  judgment  of  the  Judge  below. 
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unless  it  was  plainly  wrong.  We  think  the  learned  Judge 
right. 

The  only  question  is,  whether  an  action  of  trespass  will 
lie  under  the  circumstances  wliich  appear.  The  plaintiff 
admits  a  valid  judgment,  and  the  existence  of  a  process  to 
enforce  it.  Unless  the  process  is  a  nullity,  there  can  be 
no  action  of  trespass.  Here  there  is  nothing  more  than  an 
irregularity,  and  an  irregularity  to  be  taken  advantage  of 
must  be  moved  against. 

I  offer  no  opinion  as  to  whether  the  plaintiff  would  suc- 
ceed on  such  ^  motion, — it  is  not  necessary. 

As  the  process  has  not  been  moved  against,  and  is  not  a 
nullity,  and  as  the  plaintiff  admits  the  judgment,  the 
application  must  be  dismissed,  with  costs. 

Morrison,  J. — I  concur  in  the  views  of  the  learned 
Chief  Justice.  I  have  looked  into  the  matter  carefully, 
and  I  find  it  a  case  of  first  impression ;  but  I  cannot  find 
that  trespass  will  lie. 

Wilson,  *J.,  was  not  present  during  the  argument  or 
judgment. 

Appeal  dismissed,  ivith  costs. 
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Hughes  v.  The  Canada  Permanent  Loan  and 
Savings  Society. 

Corporation — Employment  of  clerk — Corporate  seal — Verdict  of  jury,  effect 
of— 31  Vic.  ch.  7  sec.  33. 

A  resolution  passed  by  defendants,  that  the  plaintitF  be  engaged  for  the 
society's  office  as  a  clerk,  ''at  three  months,  on  trial,  at  a  salary  of 
$800  per  aunum." 

Held,  clearly,  not  to  support  a  count  alleging  his  employment  for  a  year. 

Held,  also,  looking  at  the  statutes  incorporating  defendants,  C.  S.  U.  C. 
ch.  53,  37  Vic.  ch.  50,  D.,  the  duration  and  character  of  plaintiff's 
employment,  and  the  circumstances  of  his  appointment,  as  set  out  below, 
that  the  contract,  so  far  as  executory,  must  be  under  the  defendants' 
corporate  seal. 

A  cheque  operates  as  payment  until  it  has  been  presented  and  payment 
refused.  In  this  case,  on  the  evidence  set  out  below,  it  was  held  the 
plaintiff  had  received  the  cheque  as  payment ;  and  the  jury  having  found 
otherwise  a  new  trial  was  granted. 

37  Vic.  ch.  7  sec.  33 — the  A.  J.  Act,  1874 — does  not  empower  the  Court 
to  enter  a  nonsuit  or  verdict  except  in  cases  where  before  the  Act  the 
Court  would  have  done  so,  on  leave  reserved. 

Contra,  where  the  trial  is  before  a  Judge  without  a  jury  :  33  Vic.  ch.  7, 
sec.  6,  0. 

Declaration.  First  count :  that  in  consideration  that 
the  plaintiff  would  enter  into  the  service  of  the  defendants 
for  one  year  from  the  1st  of  September,  1874,  as  a  clerk  in 
their  business,  at  a  salary  of  $800  per  annum,  the  defendants 
promised  to  retain  the  plaintiff  in  the  capacity  and  on  the 
terms  aforesaid  during  the  year.  Breach  :  that  before  the 
expiration  of  the  year  the  defendants  dismissed  the  plaintiff 
from  the  said  service. 

There  were  also  the  common  indebitatus  counts  for 
work  done,  &c  . 

Pleas:  Non-assumpsit  to  the  first  count;  never  in- 
debted to  the  second  count ;  and  to  both  counts :  that 
defendants  satisfied  the  plaintiff's  claim  by  drawing  and 
delivering  to  the  plaintiff  a  bill  of  exchange,  payable  to 
the  plaintiff  or  order  on  demand  commonly  called  a  bank- 
er's cheque,  dated  21st  April,  1875,  drawn  by  the  defend- 
ants on  the  Federal  Bank  of  Canada,  in  the  city  of  Toronto, 
for  $95.95  on  demand.  There  was  also  the  general  plea  of 
payment  to  the  whole  declaration. 

Issue. 
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The  cause  was  tried  at  Toronto,  at  the  last  Fall  Assizes, 
before  Morrison,  J.,  and  a  jury. 

The  plaintiff  was  called  as  a  witness  on  his  own  behalf. 
It  appeared  that  he  was  in  the  employment  of  the  defend- 
ants in  July,  1874,  as  an  inspector  for  them  in  the  counties 
of  Simcoe  and  Grey.  He  was  then  receiving  $3  a  day  and 
his  expenses.  He  so  continued  till  the  end  of  August.  He 
swore  he  was  then  asked  by  Mr.  Mason,  the  general  man- 
ager of  the  defendants,  how  he  would  like  to  come  into  the 
office  at  Toronto  :  that  the  plaintiff,  said  he  would  take  $800 
a  year :  that  Mr.  Mason  said  he  would  have  to  see  the  presi- 
dent of  the  company,  and  afterwards  told  him,  the  plaintiff* 
that  the  company  would  engage  him  at  $800  a  year,  com- 
mencing on  7th  September,  1874  :  that  he,  plaintiff,  then 
entered  in  to  the  employment  of  defendants,  and  remained 
so  employed  till  the  10th  of  March.  1875,  when  he  was 
•discharged. 

The  plaintiff  called  for  and  put  in  evidence  the  minute 
book  of  the  defendants,  containing  an  entry  under  date 
26th  August,  1874.    It  read  as  follows  : — 

"  Wednesday,  August  26,  1874. 

"  It  was  ordered,  that  Mr.  0.  G.  Hughes,  appraiser  at 
Elora,  be  engaged  for  the  society's  office  for  three  months, 
on  trial,  at  a  salary  of  $800  per  annum,  and  that  Joseph 
R.  Davis  be  taken  on  trial  as  junior  clerk." 

The  plaintiff  swore  that  the  minute  was  not  at  the  time 
communicated  to  him  :  that  he  understood  he  was  employed 
for  a  year  :  that  no  communication  of  any  kind  as  to  leav- 
ing, was  made  to  him  during  the  first  three  months  of  his 
employment :  that  at  the  end  of  the  first  or  second  week, 
Mr.  Mason  said  he  was  afraid  he,  plaintiff,  could  not  get  into 
the  ways  of  the  oflSce  :  that  this  was  all  the  dissatisfaction 
he  heard  expressed  during  the  three  months ;  that  he  dated 
his  engagement  from  1st  September,  1874,  when  another 
clerk  left,  and  that  when  he  was  discharged  he  had  no 
settlement  of  any  kind  with  the  defendants. 

He,  however,  admitted  that,  after  his  discharge  an 
allowance  was  promised  to  him  on  account  of  the  payment 
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in  advance  of  a  loan  made  to  him  by  the  company  :  that  by 
mistake  the  amount  of  the  loan  was  paid  by  his  solicitors  in 
full :  that  afterwards  Mr.  Mason  drew  a  cheque  for  aboutS99, 
$33  being  the  amount  of  the  deduction  on  the  loan,  and 
the  balance  of  the  month's  salary  in  dispute  :  that  he  took 
the  cheque  but  never  presented  it  for  payment :  that  he 
afterwards  lost  it :  that  the  cheque  was  made  payable  to 
his  order  and  in  full  of  all  demands  :  that  at  the  time 
he  noticed  the  form  of  the  cheque,  but  said  nothing 
about  it  :  that  he  thought  it  was  a  trick  :  that  he 
would  have  used  the  cheque  had  he  wanted  money 
badly :  that  he  did  not  use  it,  and  stopped*  payment  of 
it  after  it  was  lost  :  and  that  he  had  not  been  employed 
since  his  dismissal. 

Counsel  for  the  defendants  i;^ioved  for  a  nonsuit.  He 
submitted,  as  to  the  common  counts,  that  the  cheque  oper- 
ated as  payment  until  the  plaintiff  offered  back  the  cheque 
or  an  indemnity.  He  also  submitted,  as  to  the  first  count, 
that  the  plaintiff  could  not  recover;  that  the  contract  was 
executory :  that  there  could  not  be  an  implied  executory 
contract  against  a  corporation  ;  and  that  there  was  no  proof 
of  any  contract  binding  on  the  defendants. 

Leave  was  reserved  to  defendants  to  move  to  enter  a 
nonsuit  on  these  objections. 

Mr.  Mason,  the  manager  of  defendants,  was  then  called  as 
a  witness  for  the  defendants.  He  swore  that  in  June, 
1874,  he  commenced  by  employing  the  plaintifi'  as  a  valu- 
ator :  that  the  plaintiff  then  said  if  there  were  a  vacancy 
in  the  office  he  would  like  to  be  employed  there  :  that 
he  offered  to  enter  the  office  on  a  three  months'  trial,  and 
was  sure  he  would  ffive  satisfaction :  that  afterwards  he 
was  taken  into  the  office  of  the  defendants  on  the  terms 
previously  mentioned :  that  the  engagement  was  provi- 
sional :  that  the  usual  minute  of  three  months'  trial  was 
made  :  that  this  was  the  invariable  rule  of  the  defendants : 
that  after  he  was  a  short  time  in  the  office  witness  doubted 
if  plaintiff  was  competent  for  the  situation,  and  mentioned 
the  doubt  to  him,  adverting  especially  to  the  fact  of  his 
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deafness :  that  afterwards,  and  within  the  three  months,, 
he  told  him  not  to  bring  his  family  to  Toronto,  that  the 
company  would  not  make  the  appointment  permanent : 
that  the  plaintiff  made  no  objection  :  that  witness  did  not 
like  to  dismiss  him  during  the  winter  months,  but  distinctly 
told  him  that  the  appointment  would  not  be  made  perma- 
nent, but  that  he  might  remain  till  he  saw  his  way  to 
another  place  :  that  in  March  witness  heard  the  plaintiff  was 
purchasing  a  house  in  Toronto,  and  then  thought  it  was  time 
to  terminate  the* engagement :  that  the  plaintiff  then  for  the 
first  time  complained  that  the  defendants  were  not  using 
him  well :  that  he  left :  that  the  next  day  witness  got  a 
cheque  ready  for  him,  paying  him  up  to  the  end  of  the 
month  : ,  that  he  did  not  at  the  time  seem  disposed  to 
accept  the  cheque  :  that  witness  told  him  if  he  did  not 
accept  it  the  defendants  might  stand  on  their  rights,  and 
the  cheque  would  not  be  again  offered  :  that  afterwards  the 
plaintiff  made  a  claim  for  reduction  under  his  mortgage  : 
that  the  witness  offered  to  allow  the  reduction  if  it  was 
accepted  in  full  of  all  demands  :  that  he  said  he  would  see 
about  it  and  left :  that  he  afterwards  returned  and  said  he 
would  accept  the  reduction  and  the  month's  salary  in  full 
of  all  claims ;  and  that  the  cheque  was  thereupon  prepared 
for  the  two  amounts,  and  handed  to  him. 

Mr.  Arthur  Mason,  the  assistant  manager,  was  called  as 
a  witness,  and  corroborated  the  evidence  of  the  manager  to 
the  effect  that  the  cheque  was  accepted  by  plaintiff  in  full 
of  all  demands 

Counsel  for  defendants  renewed  his  objections  on  the 
whole  case. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
there  was  a  hiring  by  the  year,  as  contended  for  by  the 
plaintiff,  or  whether,  as  contended  for  by  the  defendants, 
the  plaintiff  was  only  taken  on  trial  for  three  months;  and 
if  the  latter,  to  find  a  verdict  for  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiff  for  $250  dam- 
ages, saying  that  this  amount  included  the  amount  of  the 
cheque. 
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During  Michaelmas  Term,  November  23,  1875,  C. 
Robinson,  Q.  C,  obtained  a  rule  nisi  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  rendered  for  the 
plaintiff  should  not  be  set  aside  and  a  verdict  entered 
for  the  defendants,  or  a  nonsuit,  pursuant  to  leave  reserved 
at  the  trial,  on  the  ground  that  the  plaintiff  shewed  no 
right  to  recover  on  either  count  of  the  declaration;  no 
contract  binding  on  the  defendants  on  which  the  plaintiff 
could  recover  as  an  executor}^  contract  having  been 
proved,  and  the  plaintiff  having  been,  paid  or  holding 
the  defendants'  cheque  for  all  services  rendered  by  him, 
and  all  damages  claimed  by  him ;  or  for  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  law,  evidence, 
and  the  weight  of  evidence,  for  the  reasons  aforesaid,  and 
because  the  evidence  and  the  Weisfht  of  evidence  shewed 
that  there  was  no  yearly  hiring  of  the  plaintiff,  and  that 
the  plaintiff  had  accepted  the  defendants'  cheque  in  full 
satisfaction  of  the  causes  of  action  sued  for;  or  on  the 
ground  of  misdirection  of  the  learned  Judge,  in  directing 
the  jury  that  they  might  include  in  their  verdict  moneys 
included  in  the  said  cheque,  and  that  there  was  evidence  of 
a  yearly  hiring  of  the  plaintiff,  whereas  the  cheque  under 
the  evidence  operated  as  payment,  and  there  was  no  evi- 
dence of  such  hiring. 

During,  this  term,  May  29,  1876,  M.  C.  Cameron,  Q.  C, 
shewed  cause.  The  resolution  of  defendants  authorized 
the  plaintiff's  appointment  for  a  year,  but  if  it  did  not,  as 
the  engagement  was  continued  beyond  the  three  months, 
so  far  as  the  contract  was  executory  an  engagement  for  a 
year  may  be  inferred  from  the  circumstances  and  conduct 
of  the  parties.  He  cited  Dempsey  v.  The  City  of  Toronto, 
6  U.  C.  R.  1 ;  Raines  v.  The  Credit  Harbour  Co.,  1  U.  C.  K. 
174;  Wood  V.  Ontario  <Sj  Quebec  R.  W.  Co.,  24  C.  P.  334; 
Maynard  v.  Gamble,  13  C.  P.  56  ;  Lilley  v.  Elwin,  11  Q. 
742 ;  Austin  v.  Guardians  Bethnal  Green,  L.  R.  9  C.  P.  91. 

a  Robinson,  Q.  C,  contra.  The  action  must  fail  for 
want  of  a  seal  so  far  as  it  is  executory.  There  can  be  no 
presumption  of  a  yearly  hiring,  as  the  plaintiff  contends, 
for  the  defendants  could  not  so  contract  with  the  plaintiff  ' 
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except  under  seal.  He  cited  Wingate  v.  The  Enniskillen 
Oil  Refining  Co.,  14  C.  P.  379 ;  37  Vic.  ch.  50,  sec.  20,  D. ; 
Finlay  v.  Bristol  Exeter  R.  TK  Co.,  7  Ex.  409  ;  Wood- 
fall  L.  &  T.,  10th  ed.,  113,  note ;  2  CJiitty  on  Contracts,  11th 
Am.  ed.,  1105  ;  Pearce  t.  Davis,  1  Moo.  &  R.  3G5. 

June  29,  1876.  Harrison,  C.  J. — First,  as  to  the  first 
count.  The  plaintiff  sues  the  defendants  for  a  breach  of 
contract.  The  contract  alleged  is,  that  the  defendants  hired 
the  plaintiff  for  a  year  as  a  clerk,  at  a  salary  of  $800.  The 
defendants  deny  that  they  made  any  such  contract  with 
the  plaintiff,  and  submit  that  the  plaintiff  did  not  at  the 
trial  prove  any  such  contract. 

The  contract  sued  upon  is  an  executory  contract.  De- 
fendants insist  that  such  a  contract  is  not  binding  upon 
them  unless  evidenced  by  their  corporate  seal,  and  that  if  a 
resolution  of  the  board  of  directors  be  sufficient,  there  is  no 
resolution  shewing  such  a  yearly  hiring  as  alleged. 

The  defendants  are  a  corporation :  Consol.  Stat.  U.  C.  ch. 
53,  sec.  1.  As  such  they  are  entitled  to  a  corporate  seal. 
The  corporate  seal  is  expressly  recognized  by  sec.  8  of  37 
Vic.  ch.  50,  D.  By  that  section  the  directors  are  autho- 
rized to  affix  the  seal  of  the  society  to  any  document  or 
paper  which  in  their  judgment  may  require  the  same. 

The  directors  are,  by  sec.  19  of  Consol.  Stat.  U.  C.  ch.  53, 
empowered  from  time  to  time,  at  any  of  their  usual  meet- 
ings, to  appoint  such  persons  as  they  think  proper  to  be 
officers  of  the  society,  and  from  time  to  time  to  discharge 
such  persons,  and  appoint  others  in  the  room  of  those  who 
vacate,  die,  or  are  discharged.  The  Act  is  silent  as  to  the 
mode  of  appointment,  whether  under  corporate  seal  or 
otherwise. 

The  general  rule,  subject  to  some  exceptions  to  be  here- 
after noticed,  is,  that  a  corporation  can  only  contract  under 
its  corporate  seal.  The  seal  is  required  as  authenticating 
the  concurrence  of  the  whole  body  corporate.  Every  mem- 
ber knows  he  is  bound  by  the  corporate  seal,  and  by  nothing 
else.  It  is  a  great  mistake,  therefore,  to  speak  of  the* 
necessity  for  a  seal  as  a  relic  of  ignorant  times. 
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This  was  the  language  of  Rolfe,  B.,  in  Mayor,  <S;c.  of 
Ludloiv  V.  Charltov,  6  M.  &  W.  815,  823,  and  has  been 
recently  approved  and  adopted  by  Pollock,  B.,  in  Mayor, 
<&c.  of  Kidderminster  Y.  Hardwick,  L.  R.  9  Ex/13,  24. 

The  principle  governing  the  exceptions  to  the  general 
rule  are  convenientl}^  stated  in  Church  v.  The  Imperial  Ga» 
Light  Co.,  6  A.  &  E.  846,  861,  by  the  Court  of  Queen's 
Bench,  which  statement  was  afterwards  adopted  by  the 
Court  of  Exchequer  in  Mayor,  dx.  of  Ludloiu  v.  Charlton, 
6  M.  &  W.  815,  822,  and  has  very  recently  been  quoted  with 
approbation  by. Lord  Coleridge  in  Austin  v.  Guardians 
Bethnal  Green,  L.  B.  9  C.  P.  94,  and  in  Wells  v.  Mayor,  (&o. 
Kingston-upon-Hull,  L.  R.  10  C.  P.  402,  409.  See  also 
Wingate  v.  Enniskillen  Oil  Co.,  14  C.  P.  379. 

This  principle  is  thus  stated  by  Rolfe  B.  in  Mayor,  dx., 
of  Ludloiv  v.  Charlton,  6  M.  k  W.  815,  822:  "Wherever 
to  hold  the  rule  applicable  would  occasion  very  great  in- 
convenience, or  tend  to  defeat  the  very  object  for  which  the 
corporation  was  created,  the  exception  has  prevailed ;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the  doing  of 
acts  very  frequently  recurring,  or  too  insignificant  to  be 
worth  the  trouble  of  affixing  the  common  seal,  are  estab- 
lished exceptions." 

A  further  exception  (not  stated  but  now  well-estab- 
lished) is  where  the  contract  has  been  executed  and  the 
corporation  have  got  the  benefit  of  it :  Clark  v.  Hamilton 
and  Gore  Mechanics'  Institute,  12  U.  C.  R.  178;  Pirn  v. 
The  Corporation  of  Ontario,  9  C.  P.  302 ;  Perry  v.  Cor- 
poration of  Ottawa,  23  U.  C.  R.  391 ;  Thornton  v.  Sand- 
^vich  Street  Plank-road  Co.,  25  U.  C.  R.  591 ;  Broum  v.  The 
Corporation  of  the  Town  of  Belleville,  30  U.  C.  R.  373.  See 
also  Hamilton  and  Port  Dover  R.  W.  Co.  v.  The  Gore 
Bank,  20  Grant,  190  ;  Broiun  v.  Corporation  of  the  Toivn  of 
Lindsay,  35  U.  C.  R.  509. 

A  still  further  exception,  not  so  well  establised,  is  the 
case  of  a  trading  corporation,  as  to  which  corporation  it 
is  said,  whether  the  contract  is  valid  without  seal  or  not, 
depends  not  so  much  upon  the  magnitude  or  the  insig- 
nificance of  the  subject  matter,  but  upon  whether  or  not. 
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the  contract  is  for  a  purpose  connected  Avith  the  objects  of 
the  corporation  :  Church  v.  The  Imperial  Gas  Co.,  6  A.  & 
E.  846 ;  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  R.  3 
C.  R  463 ;  S.  C  L.  R.  4  C.  P.  617.  See  further,  Dyte  v. 
,>S'^.  Pancras  Board  of  Guardians,  27  L.  T.  N.  S.  342;  Wells 
V.  Mayor,  <^c.,  of  Kingston-upon-Hull,  L.  R,.  10  C.  P.  402. 

The  question  for  decision  is,  whether  the  present  case 
falls  within  the  general  rule,  or  one  of  the  recognized 
-exceptions. 

In  Raines  v.  Credit  Harbour  Co.,  1  U.  C.  R.  174,  it  was 
intimated  that  a  harbour  company  may  hire  a  clerk  or  ser- 
vant to  render  service  in  the  ordinary  business  of  the 
corporation  without  using  their  corporate  seal,  but  the 
point  was  one  which  neither  party  thought  worth  while  to 
argue  in  the  case,  and  the  decision  oj  the  Court  proceeded 
on  another  ground. 

In  Dempsey  v.  The  Corporation  of  the  City  of  Tor  onto , 
6  U.  C.  R.  1,  the  plaintiff,  although  not  appointed  weigh- 
master  under  the  corporate  seal  of  the  defendants,  was  held 
entitled  to  recover,  but  only  in  respect  of  the  portion  of 
time  that  he  had  served  before  dismissal,  in  other  words, 
only  in  respect  of  so  much  of  the  contract  as  had  been 
•executed. 

In  Sutton  V.  The  Spectacle  Makers  Co.,  10  L.  T.  N.  S. 
411,  the  plaintiff  (a  solicitor)  was  held  not  entitled  to  re- 
cover the  amount  of  a  bill  of  costs  without  shewing  a 
retainer  under  the  corporate  seal  of  the  defendants. 

In  Dyte  v.  St.  Pancras  Board  of  Guardians,  27  L.  T.  N. 
S.  342,  the  plaintiff,  a  medical  officer  appointed  by  resolu- 
tion, was  held  not  entitled  to  recover  for  an  alleged  wrong- 
ful dismissal  in  the  absence  of  a  contract  under  the  seal  of 
the  defendants. 

In  Broughton  v.  The  Corporation  of  Brantford,  19  C. 
P.  434,  where  the  appointment  was  under  the  seal  of  the 
defendants,  it  was  held  to  be  valid,  although  no  by-law 
authorizing  the  appointment  was  proved. 

In  Austin  v.  The  Guardians  of  Bethnal  Green,  L.  R.  9 
C.  P.  91,  it  was  held  that  the  seal  was  necessary  for  the  em- 
ployment of  a  clerk  to  a  master  of  a  workhouse. 
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In  Washburn  v.  The  Canada  Car  Company ,yL.  T.  1875,  (a) 
not  reported — the  most  recent  decision  on  the  point — this 
Court  approved  of  and  followed  Austin  v.  The  Guardians 
ofBethnal  Green,  L.  R  9  C.  P.  91. 

In  Wood  V.  The  Ontario  and  Quebec  R  W.  Co.,  2i  C.  P. 
834,  in  which  there  was  no  direct  reference  to  Austin 
V.  The  Guardians  of  Bethnal  Green,  either  by  counsel  or 
Court,  the  Court  seemed  to  think  that  defendants,  under 
their  charter,  34  Vic.  ch.  48,  were  empowered  to  appoint  an 
agent  to  negotiate  for  and  obtain  municipal  aid  by  their  re- 
solution, not  under  seal. 

It  appears  to  me,  looking  at  the  statute  under  which  the 
defendants  are  incorporated,  the  duration  and  character  of 
the  employment  of  the  plaintift,  and  the  circumstances  at- 
tending his  appointment,  that  this  case  does  not,  under 
the  authorities,  fall  within  any  of  the  well  recognized  ex- 
ceptions to  the  general  rule ;  and  therefore,  that  the  con- 
tract, so  far  as  executory,  must  be  evidenced  by  the  seal  of 
the  defendants  :  See  Lindley  on  Partnership,  3rd  ed.,  vol. 
i.,  pp.  36(3,  367,  368, 

But  supposing  a  resolution  sufficient,  under  the  authority 
of  Wood  V.  The  Ontario  and  Quebec  0.  W.  Co.,  ^4  C.  R 
334,  the  resolution  proved  by  the  plaintiff  as  a  part  of  hisi 
case  in  no  manner  supports  the  contract  alleged  in  his  de-  | 
claration  :  See  Byte  v.  The  St.  Pancras  Board  of  Guardians, 
27  L.  T.  K  S.  342. 

The  rule  should,  in  my  opinion,  be  made  absolute  to  enter 
a  nonsuit  as  to  the  cause  of  action  in  the  first  count  alleged. 

Then,  as  to  the  second  count.  The  plaintiff,  under  that 
count,  which  discloses  an  executed  consider£i,tion,  is  entitled 
to  recover,  unless  the  third  or  fourth  pleas  be  proved. 

The  mere  receipt  of  a  cheque  is  not  pe?'  se  payment  of 
the  amount  represented  by  the  cheque  :  Everett  v.  Collins, 

(a)  The  judgment  in  this  case,  having  been  mislaid,  was  not  handed  to 
the  reporter.  It  was  an  action  similar  to  the  present.  The  plaintiff, 
manager  of  defendants'  company,  sued  on  an  agreement  for  a  yearly 
hiring,  not  under  seal,  for  a  wrongful  dismissal,  and  on  the  common  counts 
for  services  rendered.  The  jury  found  a  verdict  for  the  plaintiff  on  each 
count.  The  Court,  following  Austin  v.  Guardians  of  BelhnaL  Green, 
L.  E.  9  C.  P.  91,  granted  a  nonsuit  as  to  the  first  count,  allowing  the 
verdict  to  stand  on  the  common  counts. 
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2  Camp.  515 ;  Tapley  v.  Martens,  8  T.  R.  451.  See  also 
Hough  V.  May,  4  A.  &  E.  954.  But  it  operates  as  payment 
until  it  has  been  presented  and  payment  refused :  Per 
Patteson,  J.,  in  Pearce  v.  Davis,  1  Moo.  &  R.  365.  If  the 
holder  either  receive  it  as  payment  and  there  be  funds  to 
answer  it,  and  the  holder  of  it  be  guilty  of  laches  to  the 
prejudice  of  the  signer  of  the  cheque,  it  may  operate  as 
payment :  Hopkins  v.  Ware,  L.  R.  4  Ex.  268.  See  further 
Chitty  on  Contracts,  9  ed.,  1105,  and  Daniel  on  Negotiable 
Securities,  sec.  1623. 

The  evidence  in  this  case  on  the  part  of  the  defence 
shews  that  the  cheque  was  received  by  the  plaintiff  as  pay- 
ment. His  own  testimony  is  not  really  inconsistent  there- 
with. His  conduct  agrees  therewith.  But  the  jury,  not- 
withstanding, have  found  to  the  contrary.  There  being  a 
jury,  the  question  was  one  proper  for  the  consideration  of 
the  jury,  and  could  not  have  been  withdrawn  from  their 
consideration  by  the  learned  Judge  who  tried  the  cause 
Their  finding,  however,  is  contrary  to  evidence  and  the 
weight  of  evidence. 

Tt  is  now  enacted  that  every  verdict  shall  be  considered 
by  the  Court  in  all  motions  affecting  the  same,  as  if  leave 
had  been  reserved  at  the  trial  to  move  in  any  manner 
respecting  the  verdict,  and  in  like  manner  as  if  the  assent 
of  the  parties  had  been  expressly  given  for  that  purpose : 
Sec.  33  of  37  Vic  ch.  7,  0. 

A  literal  construction  of  this  section  would  seem  to  war- 
rant the  Court  in  every  case,  whether  a  verdict  has  been 
rendered  by  a  jury  or  by  a  Judge,  to  set  aside  that  verdict 
and  enter  it  for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that  upon  the  evidence  the  verdict  should  be  for 
plaintiff,  in  the  same  manner  as  that  might  have  been  done 
formerly  where  leave  was  specially  reserved  for  the  pur- 
pose :  Per  Hagarty,  C,  J.,  in  Bank  of  British  North  Amer- 
ica V.  Simpson,  24  C.  P.  354,  361. 

I  do  not  read  the  section  as  empowering  the  Court  to 
enter  a  nonsuit,  or  a  verdict,  in  cases  other  than  where 
before  the  Act  the  Court  on  leave  reserved  would  have 
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entered  a  nonsuitor  a  verdict :  See  Campbell  v.  Hill,  23 
C.  P.  473. 

'  Before  the  Act,  in  the  event  of  trial  by  jury,  the  Court 
had  no  power  to  enter  a  nonsuit  or  verdict,  unless  leave 
was  reserved  at  the  trial  with  consent  of  the  parties:  Min- 
chin  V.  Clement,  1  B.  &  Al.  252;  Treacher  v.  Hinton,  4  B. 
&  Al.  413;  Rickets  v.  Burman,  4  Dowl.  578;  Sutor  v. 
McLean,  8  C.  P.  200. 

Since  the  Act,  every  verdict  shall  be  considered  b)y  the 
Court  in  all  motions  affecting  the  same,  "  as  if  leave  had 
been  reserved  at  the  trial." 

The  only  effect  of  the  Act,  I  take  it,  is,  to  empowerthe 
Court  to  enter  a  verdict  or  a  nonsuit,  although  there  was 
no  leave  reserved  at  the  trial,  "  in  like  manner  as  if  the 
assent  of  the  parties  had  been  expressly  given  for  that 
purpose." 

The  Act  does  not,  I  think,  enable  the  Court  entirely  to 
disregard  the  verdict  of  a  jury  on  a  question  of  fact  pro- 
perly submitted  for  their  consideration  :  See  Ex  parte 
Morgan,  L.  R.  2  Ch.  D.  72. 

The  verdict  or  finding  of  a  Judge  in  this  respect  by 
.statute  stands  on  a  different  footing  :  33  Vic.  ch.  7,  sec.  6,  0. 

There  must  be  a  new  trial  as  to  the  second  count,  on  the 
ground  that  the  verdict  on  that  count  is  against  evidence  : 
See  Boiver  v.  Hill,  2  Scott  535,  540;  Earl  of  Macclesfield 
V.  Bradley,  7  M.  &  W.  570 ;  Ehvood  v.  Cameron,  17  U.  C. 
R.  528;  Daivson  v.  Hccrris,  11  C.  B.  N.  S.  801 ;  Winter- 
bottom  V.  Lord  Derhij,  L.  R  2  Ex.  316,  323. 

Rule  absolute  to  enter  a  nonsuit  as  to  the  first  count,  and 
for  a  new  trial  as  to  the  second  count,  costs  of  the  latter  to 
•^abide  the  event. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  accordingly. 
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Donald  McGregor  Ferguson,  an  Infant,  by  Allen 
Grant,  his  Guardian,  v.  The  Rev.  John  Ferguson. 

Will — Remoteness — Perpetuity — Estate  tail — Liinitations. 

A  testator  who  died  in  1849  devised  as  follows :  ''It  pleased  the  Lord  to 
give  me  two  sons  equally  dear  to  my  heart.  To  give  them  equal  justice 
I  leave  all  ray  land  to  the  first  great  grandson  descending  from  them 
by  lawful  ordinary  generation  in  the  masculine  line.  To  him  I  bequeath 
it,  and  to  him  I  will  that  it  pass  free  from  any  incumbrance,  except 
the  burying  ground  and  the  quarter  of  an  acre  for  a  place  of  worship." 
(To  Duncan  his  son,  he  gave  his  family  Bible  and  5s.,  above  what  he 
had  done  for  him).  "To  Peter  Ferguson,  my  son,  I  bequeath  my 
implements  belonging  to  my  farm,  and  to  occupy  the  farm  and  answer 
state  dues  and  public  bindings  himself  and  the  lawful  male  offspring  of 
his  body  until  the  proper  heir  come  of  age  to'  take  possession,  but 
Peter  himself  and  all  are  restricted  and  prohibited  from  giving  any 
wood  or  timber  of  whatever  kind  away  off  the  land,  or  bringing  any 
other  family  on  to  it  but  his  own.  But  if  he  leave  a  situation  so  , 
advantageous  *  *  I  appoint  Peter  McVicar,  my  grandson,  to  take 
charge  of  the  place,  farm  and  all  that  pertains  to  it,  and  occupy  the 
same  for  his  own  benefit  and  acivantage,  according  to  the  forementioned 
restrictions  and  conditions  until  the  heir  be  of  lawful  age  as  aforesaid." 

The  testator  died  in  1849,  leaving  the  land  subject  to  a  lease,  which, 
expired  in  1857.  Peter  Ferguson,  after  having  gone  into  occupation, 
conveyed  his  interest  to  Peter  McVicar,  named  in  the  will.  Neither 
of  the  testator's  sons  had  any  son  born  during  the  testator's  lifetime. 
The  plaintiff  in  ejectment,  ihe  heir-at-law  of  Peter  Ferguson,  the  son, 
claimed  that  under  the  will  his  father  took  an  estate  tail,  whicli, 
descended  to  him.  The  defendant  was  the  heir-at-law  of  the  testator, 
and  had  also  a  conveyance  from  Peter  McVicar. 

Held,  Wiison,  J.,  dissenting, that  Pe^er  Ferguson  did  not  take  an  estate  tail 
under  the  doctrine  of  cy  pres;  and  that,  the  principal  devise  to  the  unborn 
grandson  being  void  for  remoteness,  the  defendant,  the  heir-at-law,  was 
entitled. 

Per  IVilson,  J.  The  principal  devise  being  void,  Peter  Ferguson  took 
an  estate  in  tail  male  ;  the  limitation  on  suqb  estate,  in  favour  of  the  great 
grandson,  being  inoperative  and  void  could  not  defeat  it;  and  the  plain- 
tiff was  entitled  under  his  father  by  descent,  or  under  his  deed  from 
McVicar,  to  whom  his  father  had  conveyed. 

This  was  an  action  of  ejectment  brought  to  recover 
possession  of  lot  18,  in  the  10th  concession  of  the  town- 
ship of  Drummond,  saving  and  excepting  thereout  the 
rear  twenty  acres  of  the  south-west  half  thereof,  and  also 
four  acres  thereof  heretofore  sold  for  taxes. 

The  plaintiff  claimed  title  as  heir  of  entail  of  Peter 
Ferguson,  devisee  in  tail  male  under  the  last  will  of  Peter 
Ferguson,  deceased. 

The  defendant  besides  denying  the  plaintiff's  title, 
asserted  title  in  himself  as '  heir-at-law  of  Peter  Ferguson,, 
defendant's  grandfather,  who  died  seized  of  the  land  in 
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1849.  The  defendant  further  claimed  title  by  length  of 
possession,  and  by  deed  from  F.  A.  Hall,  who  derived 
title  under  Peter  McVicar,  who  derived  title  as  devisee 
under  the  will  of  Peter  Ferguson,  deceased.  He  also 
claimed  title  to  four  acres,  parcel  of  the  land  in  the 
writ  mentioned,  being  the  rear  four  acres  of  the  east  half 
of  the  lot,  by  virtue  of  a  deed  from  F.  A.  Hall,  who  derived 
title  thereto  under  a  sale  thereof  made  for  arrears  of  taxes. 

The  case  was  tried  at  Perth  at  the  last  Fall  Assizes, 
before  Patterson,  J.,  without  a  jury. 

It  was  admitted  that  one  Peter  Ferguson  died  seized  of 
the  land  in  1849,  and  that  the  defendant  was  his  heir-at-law. 

A  Avill  of  Peter  Ferguson  was  also  admitted,  the  proper 
interpretation  of  which  was  the  matter  in  controversy 
between  the  parties. 

The  portion  of  the  will  in  question,  dated  3rd  December, 
1845,  was  as  follows  : 

"  Secondly.  It  pleased  the  Lord  to  give  me  two  sbns 
equally  clear  to  my  heart,  to  give  them  equal  justice  I 
leave  all  my  land  to  the  first  great  grandson,  descending 
from  them  by  lawful  ordinary  generation  in  the  masculine 
line.  To  him  I  bequeath  it,  and  to  him  I  will  that  it  pass 
free  from  any  incumbrance  except  the  burying  ground  and 
the  quarter  of  an  acre  for  a  place  of  worship.  To  Duncan 
Ferguson,  my  son,  I  bequeath  my  family  bible,  and  five 
shillings  currency  over  and  above  what  I  have  done  for 
him,  with  my  blessing  and  prayer  for  him  that  by  grace 
he  will  be  able  to  make  the  best  use  of  his  portion. 
To  Peter  Ferguson  my  son  I  bequeath  my  implements 
belonging  to  my  farm,  and  to  occupy  the  farm  and 
answer  state  dues  and  public  bindings  himself  and  the 
lawful  male  offspring  of  his  body  until  the  proper  heir  come 
of  age  to  take  possession,  but  Peter  himself  and  all  are 
restricted  and  prohibited  from  giving  any  wood  or  timber 
of  whatsoever  kind  away  off  the  land  or  bringing  any 
other  family  on  to  it  but  his  own.  But  if  he  leaves  a 
situation  so  advantageous  and  cannot  maintain  himself 
upon  it,  painful  and  humbling  thought  of  him  failing,  but 
in  case  of  this  happening,  I  appoint  Peter  McVicar,  my 
grandson,  to  take  charge  of  the  place,  farm,  and  all  that 
pertains  to  it,  and  occupy  the  same  for  his  own  benefit  and 
advantage  according  to  the  forementioned  restrictions  and 
conditions  until  the  heir  be  of  lawful  age  as  aforesaid." 
30 — VOL.  XXXIX  U.C.R. 
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It  was  admitted  at  the  trial,  according  to  the  note  of  the 
learned  Judge,  that  the  devise  by  the  testator  to  his  first 
great  grandson  descended  from  either  of  his  sons  by  law- 
ful ordinary  generation  in  the  masculine  line,  Avas  void 
under  the  rule  against  perpetuities.  Duncan  was  the 
elder  son,  Peter  was  the  second  son,  Peter  Mc Vicar  was  the 
son  of  a  sister. 

The  land  at  the  time  of  the  testator's  death  was  in  the 
occupation  of  one  Blair,  a  tenant  of  the  testator,  under  a 
lease  for  ten  years  from  1st  May,  1847. 

After  the  lease  to  Blair  expired,  Peter  Ferguson,  the  son 
of  the  testator,  went  into  occupation  of  the  land  and 
sowed  some  crops. 

He  on  24th  August,  1857,  made  a  deed  conveying  to 
Peter  McVicar,  the  grandson  of  the  testator,  who  is  named 
in  the  will. 

This  deed  was  for  the  expressed  consideration  of  two 
pounds,  and  by  it  Peter  Ferguson  bargained,  sold,  and 
quitted  claim  to  Peter  McVicar,  his  heirs  and  assigns  for- 
ever "  all  his  (Peter  Ferguson's)  right,  title,  interest,  pro- 
perty, claim,  and  demand,  both  at  law  and  in  equity,  and  as 
well  in  possession  as  in  expectancy,  of,  in,  and  to "  the 
land. 

The  deed,  although  made  and  executed  on  the  24th  of 
August,  1857,  was  not  recorded  till  3rd  of  November,  1858. 

The  crops  which  Peter  Ferguson  had  sown  on  the  land 
in  1857  were  sold  under  execution  against  him  in  the  fall 
of  that  year,  and  he  then  left  the  land  and  never  afterwards 
occupied  it. 

When  Peter  Ferguson  left  the  land  in  1857,  Alexander 
McVicar,  a  brother  of  Peter  McVicar,  took  possession, 
apparently  under  his  brother  Peter  McVicar,  although  this 
fact  was  not  directly  proved. 

Alexander  McVicar  remained  in  possession  for  a  year 
und  a  half,  wh^n  Peter  McVicar  himself  went  into  posses- 
sion and  continued  to  occupy  till  recently. 

The  defendant,  besides  being  the  heir-at-law  of  the  tes- 
tator, proved  a  deed  to  himself  of  the  land  from  Peter 
McVicar. 
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Peter  Ferguson,  junr.,  having  married  on  the  15th  of 
September,  1860,  died  in  1864. 

The  plaintiff,  who  was  the  son  and  only  child  of  Peter 
Ferguson,  junr.,  and  who  was  born  on  the  20th  of  April,  1861, 
claimed  that  under  the  will  his  father  took  an  estate  tail, 
and  that  on  his  father's  decease  in  1864,  the  estate  descended 
to  him,  the  plaintiff. 

The  argument  on  behalf  of  the  plaintiff  was,  that  the 
deed  to  Peter  Mc Vicar  was  inoperative  to  bar  the  entail 
by  reason  of  not  granting  the  land,  but  only  "the  interest" 
of  Peter  Ferguson,  and  for  want  of  registration  within  six 
months. 

The  argument  on  his  behalf  also  was,  that  the  condition 
or  restriction  expressed  in  the  will  as  to  the  occupation  by 
Peter  Ferguson,  junr.,  was  void  as  repugnant  to  the  devise, 
and  as  being  in  restraint  of  alienation  ;  and  that  the  devise 
to  the  great  grandson  unborn  being  void,  Peter  Ferguson, 
junr.,  took  the  estate  free  from  the  condition,  which  was 
imposed  only  to  preserve  the  property  for  the  great  grand- 
son. 

The  arguments  for  the  defendant  were,  that  the  devise 
to  Peter  Ferguson,  junr.,  being  merely  in  aid  of  the  prin- 
cipal devise,  and  for  the  purpose  of  preserving  the  pro- 
perty, the  effect  of  the  principal  devise  being  void  was 
to  give  the  estate  at  once  to  the  heir-at-law ;  and  that  if 
the  devise  to  Peter  Ferguson,  junr.,  ever  took  effect  it  was 
subject  to  the  condition  that  he  'should  live  on  the  place, 
and  that  on  his  abandoning  the  place  in  1857,  the  devise 
over  to  Peter  McYicar  took  effect ;  and  that  the  defendant 
was,  therefore,  entitled  to  hold  possession  either  as  heir-at- 
law  of  the  testator  or  as  a  grantee  of  Peter  McVicar,  the 
<ievisee. 

The  learned  Judge  entered  a  verdict  for  the  plaintifli,  on 
the  ground  that  Peter  Ferguson,  junr.,  took  an  estate  tail  ; 
that  the  deed  to  Peter  McVicar  was  inoperative  to  bar  the 
entail;  and  that,  the  ulterior  devise  failing  by  reason  of  the 
remoteness,  the  conditions,  which  pointed  only  to  the  pre- 
servation of  the  property  for  the  unborn  devisee,  failed 
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with  the  devise  in  aid  of  which  they  were  imposed,  leaving 
the  estate  tail  free  from  the  conditions. 

In  Michaelmas  term,  November  18,  1875,  Macleoman, 
Q.  C,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendant,  pursuant  to  the  Law  Reform 
Amendment  Act. 

During  Hilary  term,  February  25, 1876,  Bethune  shewed 
cause.  Peter  Ferguson,  jr.,  took  a  quasi  estate  tail  under  the 
will  on  the  doctrine  of  cy  pres  :  Gadell  v.  Palmer,  Tudor's 
Leading  Cases  on  Real  Property,  2nd  ed.,  360,  426 ;  Stack- 
poole  V.  StacJqjoole,  4  Dr.  &  War.  320;  Vanderplanh  v.  King, 
3  Hare  1  ;  Douglas  v.  Congreve,  4  Bing.  N.  C.  1,  S.  C.  1 
Beav.  59.  The  words  "  Peter  and  the  lawful  offspring  of  his 
body  "  are  equivalent  to  the  words  "  heirs  of  his  body  "  : 

2  Jarman  on  Wills,  3rd  ed.,  p.  388, 394;  Thompson  v.  Beasley,. 

3  Dr.  7;  JorcZdTi  v.  Xoi6'6,  6  Beav.  350  ;  Haddelsey  y.  Adams, 
22  Beav.  266,  277  ;  Beaver  v.  Mivell,  25  Beav.  551.  "  The 
offspring  "  cannot  take  as  purchasers  because  not  at  the 
time  in  being:  Jenkins  v.  Hughes,  8  H.  L.  571  ;  Key  v. 
Key,  4  DeG.  McN.  &  G.  73;  Marshall  v.  Orime,  £8  Beav.  375 ; 
Edgeworth  v.  Edgeworth,  L.  R.  4  H.  L.  35,  41 ;  Doe  d.  Mc- 
Intyre  v  Mclntyre,  7  U.  C.  R.  156  ;  Kay  v.  Grould,  15  U.  C. 
R.  131 ;  Jardine  v.  Wilson  et  al,  32  U.  C.  R.  498;  Be  Shaver, 
3  Ch.  Chamb.  379.  The  subsequent  conditions  as  to  posses- 
sion, &c.,  are  void  as  being  in  restraint  of  the  estate 'tail : 
Gallinger  \.  Far  ling  et  ux.,  6  C.  P.  512;  and  the  ©state 
tail  has  not  been  effectually  barred  :  Consol.  Stat.  U.  C. 
ch.  83,  sees.  30,  31. 

Maclennan,  Q.C.,  contra.  The  argument  on  the  other 
side  as  to  the  principal  devise  is  a  fallacy.  It  was  con- 
ceded at  the  trial  that  the  title  had  lapsed,  not  that  the 
devise  was  void  as  against  perpetuity.  The  gift  to  the 
great  grandson  was  a  present  gift.  If  the  great  grandson 
had  been  living  at  the  time  of  the  death  of  the  testator  he 
would  have  taken  directly:  i>e^^;^s  on  Perpetuities,  164. 
As  there  was  no  devisee  capable  of  taking  at  the  time  of 
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the  death,  the  devise  lapsed.  It  was  not  intended  to  give 
any  estate  to  Peter  Ferguson,  junr. ;  the  limitations  were 
because  he  was  to  have  no  estate,  and  simply  to  guard  and 
protect  the  estate  for  another  :  Rahbeth  v.  Squire,  19  Beav. 
70  ;  Lockyer  v.  Savage,  2  Str.  947.  The  circumstances  were 
such  as  entitled  Peter  McVicar  to  take  possession,  and 
defendant  claims  to  hold  under  Peter  McVicar  as  well  as 
being  heir-at-law  of  the  testator.  Besides,  being  in  posses- 
sion, the  exact  nature  or  character  of  his  title  is  not  of  much 
moment ;  as  the  plaintiff  shews  no  title  to  disturb  the 
possession. 

June  29,  1876.  Harrison,  C.  J. — This  is  an  extraordi- 
nary^ will.  The  principal  object  of  the  testator's  bounty  is, 
"  the  first  great  grandson  descended  from  his  sons  by 
lawful  ordinary  gestation  in  the  masculine  line."  To  him 
the  estate  is  devised ;  to  him  it  is  to  pass  free  from  in- 
cumbrances ;  for  him,  his  son  Peter,  and  the  lawful 
offspring  of  his  body  are  to  occupy,  till  he  "  the  proper 
heir  "  come  of  age  "  to  take  possession." 

This  view  is  strengthened  by  the  declaration  that  Peter 
Ferguson,  junr.,  and  all  are  prohibited  from  giving  any 
wood  or  timber  off  the  land  or  bringing  any  other  family 
on  it  except  his  own. 

Should  Peter  leave  "  a  situation  so  advantageous,"  Peter 
McVicar,  his  grandson,  is  to  take  charge  of  the  place, 
farm,  and  all  that  pertains  to  it,"  and  "  occupy^  the  same 
for  his  own  benefit  and  advantao^e,"  «fec.,  accordinof  to  the 
forementioned  restrictions  and  conditions,  "  until  the  heir 
be  of  lawful  age,  as  aforesaid." 

It  does  not  appear  to  me  that  the  testator  intended  to 
confer  any  estate  either  on  his  son  Peter  or  his  grandson 
Peter  McVicar,  but  simply  empowered  them  to  occupy  free 
of  rent  and  protect  the  farm  until  "  the  proper  heir  "  came 
of  age  to  take  possession. 

It  is  argued  by  the  counsel  for  the  plaintiff  that  the 
principal  devise  is  void  under  the  rule  against  perpetuity, 
and  that  Peter  Ferguson,  junr.,  took  an 'estate  tail  on  the 
doctrine  of  cy  iwes. 
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It  is  argued  by  counsel  for  the  defendant  that  the  prin- 
cipal devise  lapsed,  and  as  there  is  no  residuary  devise, 
the  defendant,  as  heir-at-law.  of  the  testater,  is  entitled 
to  the  land  as  intestate  real  estate. 

A  perpetuity  is  a  futurelimitation,whetherexecutory  or  by 
way  of  remainder  and  of  either  real  or  personal  property,, 
which  is  not  to  vest  until  after  the  expiration  of  or  will 
not  necessarily  vest  within  the  period  fixed  and  prescribed 
by  law  for  the  creation  of  future  estates  and  interests,  and 
which  is  not  destractible  by  the  persons  for  the  time  being 
entitled  to  the  property,  subject  to  the  future  limitation, 
except  with  the  concurrence  of  the  individual  interested 
under  that  limitation  :  Lewis  on  Perpetuity  164. 

The  limits  prescribed  to  the  crf3ation  of  future  estates- 
and  interests  are  the  same  both  at  law  and  in  equity.  The 
rule  against  perpetuity  is  of  equal  force,  and  its  provisions 
are  administered  with  equal  strictness  in  both  jurisdic- 
tions :  LevAs  on  Perpetuity  169. 

The  necessity  for  such  a  rule  became  apparent  as  soon  as 
executory  limitations  were  permitted,  but  no  definite 
period  appears  at  first  to  have  been  fixed  upon,  the  Courts 
being  content  for  a  while  with  defeating  various  attempts 
to  create  perpetuities.  But  after  a  while  a  settled  rule  was 
laid  down.  This  is  founded  on  an  analogy  to  the  rule 
of  law  relating  to  remainders,  which  forbids  the  gift  of 
land  to  an  unborn  person  for  life,  followed  by  an  estate  to 
the  issue  of  such  unborn  person.  Under  this  rule  there 
can  be  no  greater  restraint  on  alienation  than  that  which 
may  be  effected  by  means  of  a  settlement  limiting  one  or 
more  life  estates  to  a  person  or  persons  in  being,  followed 
by  one  or  more  estates  tail  expectant  on  the  expectation 
of  the  preceding  estate  for  life.  And  since  the  estate  tail 
can  be  barred  by  the  tenant  in  tail  as  soon  as  he  has 
attained  his  majority,  the  utmost  restraint  on  alienation 
possible  by  limitation  of  remainders  is  for  a  life  or  lives  in 
being  and.  twenty-one  years  afterwards.  The  full  extent 
of  this  period  as  that  within  which  property  might  be 
rendered  incapable  of  alienation,  was  in  the  case  of  execu- 
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tor}^  limitations  at  first  allowed  only  where  the  limitation 
was  to  take  effect  in  favour  of  an  infant.  But  this  was 
afterwards  extended  to  all  cases,  and  it  is  now  clearly 
settled  that  every  executory  limitation  is  well  created, 
which  must  either  take  efiect  or  fail  to  take  effect  within 
the  period  of  a  life  or  lives  in  being,  with  an  extension  of 
a  few  months  in  favour  of  a  limitation  to  a  person  who  is 
en  ventre  sa  mere  at  the  expiration  of  the  twenty-oue 
years  :  See  Deanes  Principles  of  Conveyancing,  213  ;  Leivis 
on  Perpetuity,  154  ;  and  Mr.  Hare/rave's  argument  in 
Thellusson  v.  Woodford,  4  Yes.  227,  248. 

In  Cadell  v.  Palmer,  1  CI.  &  Fin.  372,  S.  C. ;  Tudor  s 
Leading  Cases  on  Real  Property,  2nd  ed.,  360,  400,  it  was 
held  by  the  House  of  Lords  that  the  limit  beyond  lives 
in  being  is  a  term  in  gross  ot  twenty-one  years  and  a  few 
months,  the  period  of  gestation  where  gestation  exists. 

The  period  of  gestation  is  added,  but  that  is  only  in  the 
particular  event  of  gestation  happening :  Per  Lord  Broug- 
ham in  Lord  Dungannon  v.  Smith,  12  CI.  &  Fin.  540,  629. 

The  extreme  limit  beyond  which  property  cannot  be 
rendered  unalienable  is  now  a  life  or  lives  in  beina',  and 
twenty-one  years '  afterwards,  without  reference  to  the 
infancy  of  any  person  whatever,  and  that  a  person  en 
ventre  sa  mere  is  for  the  purposes  of  the  rule  considered  as^ 
in  existence :  Tudor  s  Leading  Cases  on  Real  Property, 
2nd  ed.,  p.  360,  400. 

Besides,  the  law  requires  that  the  event  on  which  the 
estate  is  to  vest  must  happen  within  the  twenty-one 
years  and  the  period  of  gestation.  It  is  not  sufficient  that 
it  may  vest  within  that  period.  It  must  be  good  in  its 
creation.  Unless  created  in  such  terms  that  it  cannot 
vest  after  the  expiration  of  a  life  or  lives  in  being  and 
twenty-one  years,  and  the  period  allowed  for  gestation,  it  is 
not  valid.  Subsequent  events  cannot  make  it  valid.  If 
infected  with  the  vice  of  its  possibly  exceeding  the  pre- 
scribed limit,  the  devise  is  altogether  void  both  at  law  and 
in  equity  :  See  Ibbetson  v.  Ibhetson,  10  Sim.  495,  affirmed  in 
5  M.  &  C.  26,  and  approved  in  Lord  Dungannon  v.  Smith,. 
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12  CI.  &;  Fin.  546,  629.  See  further  Harrington  v.  Harring- 
ton, L.  K  5  H.  L.  87. 

Applying  these  principles  to  the  will  before  me,  with  a 
knowledge  of  the  facts  proved  at  the  trial,  I  can  come  to 
no  other  conclusion  than  that  the  principal  devise  is  void 
for  remoteness  :  See  Re  Broivn  and  Sihly,  Weekly  Notes, 
27th  May,  1876,  p.  176. 

But  whether  the  principal  devise  be  void  for  remoteness, 
as  argued  by  counsel  for  the  plaintiff,  or  only  lapsed,  as 
argued  by  counsel  for  the  defendant,  the  really  important 
question  which  arises  is,  whether  we  should  hold  that  Peter 
Ferguson,  junr.,  the  father  of  the  plaintiff,  took  an  estate 
tail  according  to  the  doctrine  of  cy  pres,  or  otherwise. 

The  doctrine  of  cy  pres,  in  reference  to  questions  of  per- 
petuity, arises  where  a  testator  gives  real  estate  to  an 
unborn  person  for  life,  with  remainder  to  the  first  and 
other  sons  of  such  person  in  tail  male,  or  with  remainder 
to  the  first  and  other  sons  of  such  person  in  tail  general, 
with  remainder  to  the  daughters  as  tenants  in  common  in 
tail  with  cross  remainders  amongst  them. 

In  such  a  case  the  course  of  succession  designated  by  the 
testator  is  one  allowed  by  law,  but  the  direction  that  the 
first  taker  should  take  for  life  only  with  remainder  to  his 
children  as  purchasers,  is  illegal  as  tending  to  a  perpetuity. 

In  such  a  case  the  law,  in  order  to  prevent  the  testator's 
intention  from  being  entirely  defeated,  has  treated  his 
expressed  intention  as  divisible  into  tw^o  parts  :  first,  the 
intention  that  the  first  taker  and  his  issue  male  or  his  issue 
general,  as  the  case  may  be,  shall  take  in  succession  accord- 
ing to  the  legal  course  of  descent  ;  and  secondly,  the  inten- 
tion that*  the  first  taker  shall  take  an  estate  for  life  only, 
and  that  his  children  shall  take  as  purchasers. 

The  two  intentions  being  thus  ascertained  the  Courts 
have  treated  them  as  independent  of  each  other,  and  have 
said  that  the  inability  to  carry  into  effect  the  second  or 
subordinate  intention ;  shall  not  defeat  the  primary  or 
general  intention ;  and  such  a  devise  has  therefore  been 
held  to  give  an  estate  in  tail  male  or  in  tail,  as  the  case  may 
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be,  to  the  first  taker  :  Per  Rolfe,  B,  in  Monypenny  v.  Bering 
et  al,  16  M.  &  W.  418,  428.  See  also  JS'ichoU  v.  mchoU,  2  W. 
Bl.  1159  ;  Smith  v.  Camelford,  2  Ves.  Jr.  698  ;  Ray  v. 
Gould,  15  U.  C.  K  131  ;  Jardine  v.  mison,  33  U.  C.  R. 
498  ;  AUyn  v.  Mather,  9.  Conn.  114  ;  JacJcson  v.  Brotvn, 
13  Wend.  437. 

The  doctrine  may  be  applied  to  the  execution  of  a  power 
by  a  will :"  StacJcpoole  v.  Stackpoole,  4  Dr.  &  War.  320 ;  but 
it  will  not  be  held  to  apply  in  any  case  where  its  application 
would  be  to  make  the  estate  devolve  in  a  line  of  succession 
different  from  that  which  the  testator  has  expressly 
designated  :  Monypenny  v.  Bering  et  al,  16  M.  &  W.  418. 
See  further  Jenkins  v.  Hughes,  8  H.  L.  571.  See,  however, 
Fitt  v.  Jackson,  2  Bro.  C.  C.  51. 

The  rule  being  an  arbitrary  principle  of  construction, 
introduced  to  effect  the  intention  of  the  testator  in  the 
exigency  of  a  particular  case,  is  not  to  be  applied  except 
when  the  necessity  of  the  case  requires  it :  Vanderplank 
V.  King,  3  Hare  1. 

The  Judges  have  over  and  over  again  said  the  cy  pres 
doctrine  ought  not  to  be  extended  :  Per  Sir  William  Romilly 
in  Hale  v.  Peiu,  25  Beav.  338. 

The  result  of  the  rule  is,  that  in  order  to  effect  the 
general  intent  at  the  expense  of  the  particular  intent,  you 
defeat  both  by  putting  the  estate  in  the  power  of  the  first 
taker :  lb. 

The  rule  is  inapplicable  where  the  devise  is  to  A.  (the 
unborn  person)  for  life,  with  remainder  to  his  children  in 
fee  simple  :  Bristow  v.  Ward,  2  Yes.  Jr.  336.  See  also  Hale 
V.  Pew,  25  Beav.  335. 

The  devise  here  is  not  to  the  great  grandson  for  life, 
with  remainder  to  the  first  or  other  sons  of  such  person  in 
tail  male,  or  with  remainder  to  the  first  or  other  sons  of 
such  person  in  tail  general;  and  if  it  were,  the  plaintiff 
would  not  be  the  heir-at-law  of  the  first  taker  under  such 
-a  devise. 

Should  he  marry  and  have  a  son,  that  son  would  be  "  the 
^reat  grandson  of  the  testator  "  descending  from  one  of  his 
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sons  "  by  lawful  ordinary  gestation  in  the  masculine  line," 
and  the  first  taker  under  the  devise.  His  heir-at-law 
might  contend  that  although  the  devise  is  void  for  remote- 
ness, there  is  a  quasi  estate  tail.  But  a  man  not  married,, 
who  may  never  be  a  father,  is  not  to  be  deemed  the  heir-at- 
lavv^  of  a  son  not  yet  born,  and  who  never  may  be  born,  for 
the  pui'pose  of  recovering  land  that  may  never  vest,  and 
prima  facie  cannot  vest  according  to  the  rule  against 
perpetuity. 

The  only  claim,  therefore,  that  can  with  any  appearance- 
of  reason  be  advanced  in  favour  of  the  plaintiff  is  under 
the  direct  devise  to  his  father,  Peter  Ferguson,  jr.,  and  "  the 
lawful  male  offspring  of  his  body,"  to  occupy  the  farm  till 
the  proper  heir-at-law  come  of  age,  subject  to  the  right  of 
Peter  Mc Vicar  to  take  charge  of  the  farm  in  the  event  of 
Peter  Ferguson,  junr.,  "leaving  a  situation  so  advantageous." 

The  testator  by  this  part  of  his  will  only  intended,  in 
my  opinion,  to  confer  the  right  to  take  care  of  the  farm  on 
Peter  Ferguson,  junr.,  until  such  time  as  his  great  grandson 
unborn  should  be  able  to  take  possession. 

It  is  a  right  subordinate  to  and  incidental  to  the  princi- 
pal devise,  and  so  ought  to  stand  or  fall  with  the  principal 
devise.  Besides,  it  is  a  right  conditional,  and  not  a  right 
absolute.  It  is  for  obvious  reasons  made  subject  to  per- 
sonal occupation,  and  in  the  event  of  Peter  Ferguson,  junr., 
continuing  to  occupy  and  dying  in  occupation,  "  the  lawful 
male  offspring  "  of  his  body  are  in  like  manner  to  occupy 
till  the  coming  of  the  expected  great  grandson:  See 
Rahbeth  v.  Squire,  19  Beav.  70,  76,  77. 

Under  such  a  will  I  am  not  prepared  to  hold  that  there 
is  any  estate  tail  conferred  on  Peter  Ferguson,  junr.,  which 
would  render  the  condition  as  to  occupation  void. 

It  would  be  different  if  an  estate  tail  were  plainly  given 
by  the  will,  and  there  was  merely  a  subsequent  condition 
in  restraintof  alienation  :  See  Galling er  v.  Farlinger  et  ux.y 
6  C.  P.  512 ;  but  see  also  Re  31acLeay,  L.  R.  20  Eq.  186. 

To  construe  this  will  as  contended  for  by  the  plaintiff, 
would  be  not  only  to  interpret  it  contrary  to  the  expressed. 
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intention  of  the  testator,  but  to  make  for  him  a  will  the 
very  reverse  of  what  he  plainly  intended. 

The  fact  that  the  principal  devise  cannot  take  effect,  is 
no  reason  why  the  devise  subordinate  to  and  incidental  ta 
it  should  be  so  read  as  to  make  it  a  substitute  for  the 
principal  devise,  but  so  far  as  effect  can  be  legally  given 
to  the  intention  of  the  testator,  that  intention  should  be 
carried  into  effect. 

In  the  construction  of  wills  adjudged  cases  may  very 
properly  be  argued  from  if  they  establish  general  rules  of 
construction  to  find  out  the  intention  of  the  testator,  which 
intention  ought  to  prevail  if  agTeeable  to  the  rules  of  law  : 
Per  Lord  Mansfield  in  Goodtitle  v.  Whitby,  1  Burr.  233. 

The  cases  are  so  numerous,  and  the  distinctions  upon 
them  so  subtle,  that  no  general  rule  can  be  deduced  from 
them  beyond  this,  that  it  is  the  duty  of  the  Court,  as  far 
as  possible,  to  collect  and  carry  out  the  intention  of  the 
testator  :  .Per  Lord  Justice  Turner  in  Key  v.  Key,  4  DeG. 
McN.  &  G.  73,  86.  See  further  Waring  v.  Cwvrey,  22  W. 
R  150. 

Where  upon  a  careful  perusal  of  a  will  it  is  impossible 
not  to  be  satisfied  that  a  particular  construction  would  dis- 
appoint the  intention  of  the  testator,  such  a  construction, 
unless  very  clear  and  free  from  doubt,  ought  not  to  be 
adopted  :  See  per  Lord  Justice  Knight  Bruce  in  Key 
V.  Key'  4  DeG.  McN.  &  G.  73.  See  further  Wadegery  v. 
Handley,  L.  R.  1  Ch.  D.  653. 

You  are  to  construe  a  will  according  to  the  intention  of 
the  testator,  as  it  is  to  be  collected  from  the  language  and 
dispositions  contained  in  the  will,  and  you  must  construe 
the  language  according  to  its  simple  meaning,  provided  you 
are  not  deterred  from  so  doing  by  some  inconsistency  or 
repugnancy  or  some  palpable  absurdity  that  is  thfe  result  of 
following  the  literal  meaning :  Per  Lord  Westbury  in 
Edgeiuorth  v.  Edgeworth,  L.  E.  4  H.  L.  35,  4L 

If  a  clause  in  a  will  is  susceptible  of  two  constructions,, 
one  of  which  will  support,  and  the  other  defeat  a  testa- 
tor's intention,  there  can  be  no  doubt  which  of  the  twa 
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ought  to  be  adopted  :  Per  Lord  Chelmsford  in  Christie  v. 
Gosling,  L.  R  1  H.  L.  279,  290. 

It  seems  to  me  that  the  condition  in  this  will  as  to 
occupation,  looking  at  the  testator's  intention  as  ap- 
parent from  the  face  of  the  will,  is  not  to  be  read  as 
annexed  by  way  of  proviso  to  an  estate  tail  and  as  cutting 
down  the  gift,  but  as  an  essential  part  of  the  gift  itself,  so 
that  no  person  can  claim  the  gift  except  as  being  a  person 
or  as  claiming  under  a  person  who  holds  by  fulfilling  all  the 
qualifications  attached  to  the  gift :  See  per  Lord  St. 
Leonards  in  Christie  v.  Gro sling,  L.  K.  1  H.  L.  279,  295 ; 
Per  Lord  Hatherley  in  Harrington  v.  Harrington,  L.  R.  5  H. 
L.  87,  99.    See  further  Thomas  v.  Kelly,  16  Am.  716. 

When  Peter  Ferguson,  junr.,  abandoned  the  farm,  he  in  my 
opinion,  according  to  the  expressed  intention  of  the  testator, 
abandoned  all  right  to  or  interest  in  the  farm,  and  when 
he  died  left  nothing  as  regards  the  farm  that  the  plaintiff*, 
his  son,  can  be  properly  said  to  inherit. 

In  the  event  which  has  happened,  the  right  of  Peter 
Mc Vicar  to  take  charge  of  the  farm  has,  according  to  the 
lano^uaofe  of  the  will,  accrued. 

The  defendant  claims  title  under  Peter  McYicar. 

If  it  be  argued  that  Peter  McVicar  had  no  more  right  to 
abandon  possession,  sell  or  convey  his  interest  than  Peter 
Ferguson,  junr.,  the  answer  by  the  defendant,  who  is  in 
possession,  may  be  two-fold. 

1.  That  the  plaintiff',  not  being  the  heir-at-law  of  the 
testator,  has  no  right  to  raise  such  a  question  as  against  the 
defendant,  who  is  in  possession. 

2.  That  if  the  question  be  properly  raised,  the  defendant, 
who  is  not  only  in  possession  but  the  admitted  heir-at-law 
of  the  testator  if  the  testator  died  intestate,  is  the  person 
in  that  case  entitled  to  hold  the  land.  See  Doe  d.  Hearn  v. 
Cameron,  15  Am.  701. 

The  rule  must,  I  think,  be  absolute  to  enter  a  verdict 
for  the  defendant. 

Morrison,  J.,  concurred. 
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Wilson,  J. — The  testator,  in  order  to  do  justice  between 
the  two  sons  which  he  had  by  the  gift  of  the  Lord,  and 
who  were  equally  dear  to  his  heart,  gave  the  land,  which 
he  had  by  the  will  of  God,  to  neither  of  them.  By  ad- 
ministering justice  in  that  way  he  has  occasioned  this  liti- 
gation to  find  out  whose  land  it  is. 

He  has  given  it  to  the  first  great  grandson  descending 
from  them  (his  two  sons)  by  lawful  ordinary  generation  in 
the  masculine  line,  and  it  is  admitted  that  such  a  devise 
is  not  sustainable. 

Peter  certainly  had  no  son  born  in  the  testator's  lifetime* 

And  I  presume  Duncan  had  not  either. 

A  devise  to  the  son  of  an  unborn  grandson  is  too  remote. 

And  the  like  result  would  follow,  in  my  opinion,  even  if 
Duncan  had  a  son  living  in  the  lifetime  of  the  testator, 
because  the  unborn  children  of  Duncan's  son  micjht  not  be 
sons.  And  Peter's  unborn  son  might  have  a  son  before 
Duncan's  born  son  had  one  And  so  by  the  terms  of  the 
will  there  was  an  unwarrantable  remoteness  possible.  It  is 
not  a  lapsed  devise  to  the  great  grandson,  because  it  never 
had  or  could  have  effect  at  all.  There  was  no  period  after 
the  making  of  the  devise,  when  under  any  circumstances 
within  the  rules  of  law  it  could  have  had  operation.  It  is 
a  void  and  inoperative  devise  to  the  person  intended. 

The  question  then  is,  whether  there  is  a  valid  devise  to 
Peter,  the  son  of  the  testator  ? 

He  is  to  occupy  the  farm  and  to  answer  state  dues  and 
public  burdens,  himself  and  the  lawful  male  offspring  of 
his  body,  until  the  proper  heir  shall  come  of  age  to  take 
possession.  That  devise  confers  an  estate  in  tail  male  upon 
Peter  the  son.  The  limitation  that  such  estate  is  to  con- 
tinue until  the  proper  heir  —  the  great  grandson  —  shall 
come  of  age  and  take  possession,  is  quite  useless  and  in- 
operative, because  the  great  grandson  can  never  take  it. 

The  testator  might  us  well  have  limited  Peter's  estate  by 
the  happening  of  any  other  remote  or  improbable  con- 
tingency. 

As  Peter,  his  son,  took  an  estate  by  the  will,  if  he  is  to 
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be  deprived  of  it,  it  must  be  because  it  will  be  defeated  by 
the  force  and  terms  of  the  conditional  limitation  referred 
to.  But  as  such  a  limitation  is  void,  it  cannot  defeat  a 
vested  estate:  '  And  therefore  in  all  such  cases,  if  the  con- 
dition be  subsequent,  the  estate  *  *  is  absolute,  and 
the  condition  void ;  and  if  the  condition  [viz.,  contingency] 
be  to  go  before  the  estate,  the  estate  and  the  condition 
both  are  void  [i.e.,  the  gift  or  limitation  is  void,  and  no 
estate  ever  arises]  "  :  Shep.  Touch.  129. 

The  rest  of  the  will,  relating  to  Peter's  not  taking  wood 
or  timber  from  the  land,  or  bringing  any  other  family  but 
his  own  upon  it,  which,  it  is  said,  is  "  a  situation  so  advan- 
tageous" for  him,  is  not  binding,  because  the  law  holds  it 
to  be  not  sufficiently  advantageous  for  him,  and  therefore 
the  devise  over  to  Peter  McVicar  cannot  take  effect. 

An  estate  in  tail  being  thus  vested  by  the  will  in  Peter 
Ferguson,  the  son,  the  next  question  is,  whether  the  plain- 
tiff is  entitled  to  recover  it  in  this  action  ?  He  is  the  son 
and  heir  male  of  Peter  Ferguson,  the  son.  He  also  claims 
through  a  deed  made  by  his  father  to  Peter  McVicar,  and 
by  a  deed  from  Peter  McYicar  to  himself,  the  plaintiff. 

It  appears  the  deed  made  by  Peter,  the  son,  was  not 
registered  within  six  months  after  its  execution,  according 
to  the  Consol.  Stat.  U.  C,  ch.  83,  sec.  31. 

But  as  the  plaintiff  is  both  the  heir  in  tail,  and  also  the 
grantee  now  claiming  through  his  father's  deed,  it  is  of  little 
consequence  in  this  action  whether  he  recover  by  force  of 
his  title  by  descent  or  by  virtue  of  the  deed  which  his 
father  made  to  Peter  McVicar  (a). 

Mule  absolute. 


(a)  This  case  has  since  been  argued  in  the  Court  of  Appeal,  and 
stands  for  judgment  there. 
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Adams  v.  Loughman. 

Rlfjlit  of  way —  When  it  passes  by  deed—-  Unity  of  possession — Bepresentatlon. 

B.,  owning  land  in  fee,  conveyed  a  part  of  it,  on  which  were  two  houses, 
to  the  plaintiff,  by  a  deed  under  the  Act  respecting  short  forms  of  con- 
veyances, describing  the  premises  as  consisting  of  two  houses,  num- 
bered 112  and  1 14,  "  and  the  appurtenances  thereof,"  and  by  metes  and 
bounds  also,  one  of  the  courses  extending  westerly  "to  a  lane  produced, 
six  feet  wide,  then  south  *  *  along  the  said  lane,"  &c.  This  lane 
then  existed  over  B.'s  land,  and  was  used  as  a  means  of  access  to  the 
two  houses.  The  plaintiff  claimed  title  under  B.  by  a  subsequent  con- 
veyance, and  was  aware  of  the  description  in  defendant's  deed  before 
he  purchased.  Held,  that  the  right  to  use  the  way  passed  by  the  deed 
to  defendant. 

B.,  when  he  sold  to  defendant,  represented  that  this  lane  was  laid  out  for 
the  use  of  the  land  conveyed,  and  on  the  faith  of  this  defendant  pur- 
chased :  Held,  that  even  if  the  right  had  not  passed  by  the  deed,  the 
defendant  would  have  been  entitled  to  relief  in  equity  against  inter- 
ference by  B.J  or  any  one  claiming  under  him. 

This  was  an  action  of  trespass  quare  dan sam  /regit. 

The  declaration  alleged  that  the  defendant,  on  divers 
days  and  times,  broke  into  and  entered  certain  land  of  the 
•plaintiff,  that  is  to  say,  all  and  singular  that  certain  par- 
cel or  tract  of  land  and  j)i'eiTfiises,  situate,  lying,  and  being 
in  the  city  of  Toronto,  in  the  county  of  York,  and  being 
composed  of  all  those  portions  of  lots  Nos.  3  and  4,  on  the 
south  side  of  Queen  street,  in  the  city  of  Toronto,  according 
.to  plan  number  22,  A,  not  heretofore  conveyed  by  George 
D'Arcy  Boulton,  of  the  said  city  of  Toronto,  and  Juliana 
Mary  Boulton,  his  wife,  to  John  Loughman,  the  defendant, 
'by  indenture,  bearing  date  the  sixth  d^y  of  Februar}^, 
A.D.  1871  ;  and  which  said  premises  thereby  conveyed, 
or  intended  so  to  be,  may  be  more  particularly  known 
and  described  as  follows,  that  is  to  say:  commencing 
at  the  north-east  angle  of  the  said  lot  No.  4,  thence 
south  16°  east  along  the  westerly  limit  of  Church  street, 
•66  feet  and  8  inches,  to  the  northerly  wall  of  the  roughcast 
house  formerly  numbered  114  ;  thence  south  74°  west 
parallel  to  the  southerly  limit  of  the  aforesaid  lots  Nos.  3 
;  and  4,  and  along  the  northerly  face  of  the  northerly  wall 
-of  the  said  roughcast  house,  formerly  numbered  114,  now 
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numliered  115,  and  the  said  limit  produced  westerly  im 
all  66  feet  and  5  inches  ;  thence  south  16°  east  parallel  to« 
Church  street  32  feet  and  10  inches  to  the  southerly  limit  of 
the  aforesaid  lots  3  and  4,  being  also  the  northerly  limit  of 
a  lane ;  thence  south  74°  west,  following  the  said  northerly 
limit  of  the  said  lane,  42  feet  and  7  inches,  more  or  less,  to 
the  south-westerly  angle  of  the  said  lot  No.  3  ;  j^hence  south 
16°  west,  following  the  westerly  limit  of  the  aforesaid  lot 
No.  3,  93  feet  and  6  inches,  more  or  less,  to  the  southerly  limit 
of  Queen  street;  thence  north  74°  east,  following  the  south- 
erly limit  of  Queen  street,  99  feet,  more  or  less,  to  the  place 
of  beginning,  containing  by  admeasurement  7,400  square- 
feet,  being  the  same  more  or  less,  and  being  parts  of  lots 
8  and  4  on  the  south  side  of  Queen  street,  according  to  a  ■ 
plan  of  survey  executed  by  Robert  Lynn,  P.  L.'S.,  dated 
September,  1836,  and  filed  in  the  registry  office  for  the  said 
city  as  plan  22  A. ' 

Pleas.    1.  Not  guilty.  i 

2.  That  at  the  time  of  the  alleged  trespasses  defendant  | 
was  seized  of  a  certain  store,  being  part  of  the  sand  lots 

3  and  4  in  the  declaration  mentioned,  and  long  before  the 
alleged  trespasses,  by  a  deed  made  between  the  then  owner 
of  the  said  land,  (now  of  the  plaintiff,)  and  the  defendant,, 
George  D'Arcy  Boulton,  then  being  seized  thereof  in  fee,, 
granted  to  the  said  defendant,  and  to  his  heirs  and  assigns, , 
a  way  on  foot  and  with  cattle,  from  a  certain  publip  lane  or 
highway,  over  the  said  close  of  the  plaintiff,  six  feet  in  width 
along  the  said  land  of  the  defendant,  and  as  a  means  of  ingress 
and  egress  to  and  from  the  same,  and  to  from  the  said  high- 
way, at  all  times  of  the  year,  for  the  more  convenient  occu- 
pation of  the  said  close  of  the  defendant,  by  virtue  of  which 
said  grant  the  defendant,  at  the  time  of  the  alleged  trespasses,, 
was  entitled  to  such  way  as  aforesaid ;  and  the  alleged 
trespasses  were  the  removal  of  an  obstruction  put  across 
the  said  way,  and  the  use  of  the  said  way  by  the  defendant. 

3.  On  equitable  grounds.  That  George  D'Arcy  Boulton 
in  the  declaration  mentioned  was  seized  in  fee  of  the  land 
of  the  plaintiff  and  of  certain  other  land,  being  part  of  the  • 


ADAMS  V.  LOUGHMAN. 


249 


said  lots  3  and  4  on  the  south  side  of  Queen  street  in  the 
declaration  mentioned,  and  being  so  seized  in  fee,  he,  the 
said  George  D'Arcy  Boulton,  by  deed  granted  and  conveyed 
the  said  last  mentioned  land  to  the  plaintiff,  together  with 
all  ways  and  appurtenances  thereto  belonging  ;  and  at  the 
time  of  the  said  grant  and  conveyance  there  was  a  certain 
way  or  lane. six  feet  in  width  running  north  from  a  certain 
public  highway  bounding  the  said  lots  3  and  4  on  the  south, 
along  the  west  boundary  of  the  part  of  the  said  lots  con- 
veyed by  the  said  Boulton  to  the  defendant,  as  appurtenant 
to  and  for  the  more  easy  and  convenient  access  thereto  and 
enjoyment  thereof ;  and  after  the  said  grant  and  convey- 
ance to  the  defendant,  the  said  George  D'Arcy  Boulton 
granted  and  conveyed  the  land  in  the  declaration  mentioned 
to  the  plaintiff,  and  the  plaintiff  took  and  received  the  said 
conveyance  with  notice  of  the  said  grant  and  conveyance 
from  the  said  Boulton  to  the  defendant;  and  the  alleged 
trespasses  were  the  removing  of  an  obstruction  put  across 
the  said  lane  or  way,  and  the  use  of  the  said  lane  by  the 
defendant  as  such  a  way  as  aforesaid  for  ingress  and  egress 
to  and  from  the  said  close  of  the  defendant  to  and  from 
the  said  highway. 
Issue. 

The  cause  was  tried  at  the  last  Fall  Assizes  for  the  city 
of  Toronto,  before  Burton,  J.,  without  a  jury. 

The  plaintiff  proved  title  under  deed,  dated  13th  April, 
1874,  from  the  executors  and  trustees  under  the  last  will 
of  Sophia  Furlong,  deceased,  who  claimed  title  under 
George  D'Arcy  Boulton,  of  the  land  described  in  the 
declaration. 

The  plaintiff  was  called  as  a  witness,  and  proved  the 
"trespass,  which  was  as  alleged  in  the  second  and  third  pleas, , 
the  removal  by  the  defendant  of  the  obstruction  placed 
by  the  plaintiff  on  the  alleged  line  after  he  obtained  title. 

The  plaintiff  admitted,  on  cross-examination,  that  before 
he  purchased  he  had  seen  and  was  aware  of  the  description 
in  the  defendant's  deed  from  George  D'Arcy  Boulton,  dated. 
Gth  February,  1871. 
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The  latter  deed,  which  was  made  in  pursuance  of  the 
Act  respecting  short  forms  of  conveyances  and  duly  regis- 
tered, described  the  defendant's  land  as  follows : 

"  All  and  singular  that  certain  parcel  or  tract  of  land  and 
premises  situate,  lying,  and  being  in  the  city  of  Toronto, 
*  *  containing  by  admeasurement  1,852  square  feet,  be  the 
same  more  or  less,  being  composed  of  two  rough-cast  houses, 
numbered  112  and  114,  and  the  appurtenances  thereof, 
being  the  southerly  parts  of  lots  Nos.  3  and  4  on  the  south 
side  of  Queen  street,  according  to  a  plan  or  survey  executed 
by  Robert  Lynn,  P.  L.  S.,  dated  September,  1836,  and  filed 
in  the  registry  office  of  the  said  city  of  Toronto  as  plan  22  A.; 
and  which  said  parcel  or  tract  of  land  may  be  more  par- 
ticularly known  and  described  as  follows,that  is  to  say:  com- 
mencing at  the  south-east  angle  of  the  said  lot  No.  4,  thence 
north  16°  west  along  the  westerly  limit  of  Church  street, 
32  feet  10  inches,  to  the  northerly  face  of  the  northerly, 
wall  of  the  rough-cast  house  numbered  114 ;  thence  south 
74°  west  parallel  to  the  southerly  limit  of  the  said  lots  3 
and  4,  and  along  the  northerly  face  of  the  northerly  wall 
of  the  said  rough-cast  house  numbered  114,  and  the  said 
line  produced,  westerly,  56  feet  5  inches  to  a  lane,  pro- 
duced, 6  feet  wide  ;  thence  south  16°  east  parallel  to  Church 
street,  along  the  said  lane,  32  feet  10  inches,  to  the  southerly 
limit  of  the  aforesaid  lots  3  and  4  and  the  northerly  limit 
of  a  lane ;  thence  north  74°  east,  following  the  northerly 
limit  of  the  said  lane,  56  feet  5  inches,  to  the  place  of 
beginning." 

The  property  in  dispute,  including  the  alleged  lane,  is 
shewn  in  the  plan  on  the  following  page. 

Persons  who  had  been  tenants  of  Mr.  Boulton  of  one  of 
the  rough-cast  houses,  being  the  most  northerly  one,  before 
LoughmaH  bought,  stated  that  there  was  a  lane  in  rear  from 
the  McGill  lane,  covered  in  part  by  a  sort  of  shed  roof,  and 
that  there  were  no  means  of  getting  to  this  yard  except 
from  the  lane ;  and  that  this  was  with  the  permission  of 
Mr.  Boulton,  the  then  owner. 
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The  defendant  was  also  called  as  a  witness  on  his  own 
behalf.  He  bought  the  property  m  1870.  The  two  houses 
were  then  on  it ;  and  there  was  then  a  lane  in  the  rear  8 
feet  wide.  The  deed  to  him  was  first  prepared  without  any 
reference  to  the  lane,  and  he  refused  to  carry  out  the  pur- 
chase. Mr.  Boulton  then  said  to  him,  "  Would  not  a  lane 
six  feet  wide  answer  the  purpose  ?  "  and  to  this  he  agreed. 
The  description  in  the  deed  was  then  fjtered  to  read  to  a 
lane  six  feet  wide. 

N. 

a  Queen  Street  (formerly  Lot  Street).  h 


Hon.  Henry 

George  D'A 
By  deed  dated  tli 


JOHX  BOULTOX 
O 

RCY  BOULTOX, 

e  13th  June,  1S70. 


Woodshed.  &c. 


^Byd 


56  ft.  5  in. 

George  D'Arcy  Boulton 
to 

John  Loughman, 
eed  dated  February  Cth,  1871. 
56  ft.  5  in. 


Lane  20  feet  wide,  laid  out  by  the  Hon.  Peter  McGill. 


(a,  6,  c,  d.)  The  parcel  of  land  conveyed  by  Hon.  Henry  J.  Boultoa 
to  George  D'Arcy  Boulton. 

(c,  e,f,  g.)  The  parcel  of  land  conveyed  by  George  D'Arcy  Boulton 
to  John  Loughman. 
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The  surveyor  who  drew  the  description  for  the  deed  and 
prepared  a  plan  of  the  property  was  called  as  a  witness. 
He  said  the  lane  in  question  was  marked  on  his  plan, 
and  he  supposed  it  to  be  a  lane,  and  that  it  was  used  as  a- 
necessary  means  of  access  to  the  houses  purchased  by  de- 
fendant. He  made  the  plan  as  he  found  the  premises. 
The  lane  was  then  fenced  on  both  sides  and  ran  back  nearly 
40  feet  from  the  McGill  lane.    The  plan  was  not  registered. 

The  learned  Judge  found  in  favour  of  the  third  plea,  and 
so  rendered  his  verdict  for  the  defendant. 

During  Hilary  term  February  11,  1876,  Beaty,  Q.  C, 
obtained  a  rule,  calling  on  the  defendant  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  had 
between  the  parties,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence,  and  on  the  ground  that  no 
right  of  way  passed  under  the  word  "appurtenances"  in  the 
deed  to  the  defendant,  nor  did  any  right  of  way  pass  under 
the  words  "  to  a  lane  six  feet  wide,"  there  being  a  unity  of 
possession  and  ownership  prior  to  the  conveyance  to  the  de- 
fendant, and  all  right  of  way,  if  any  existed,  being  thereby 
extinguished ;  and  on  the  ground  that  the  said  words  were 
merely  descriptive  and  did  not  amount  to  an  independent 
grant,  there  being  no  way  legally  laid  out  or  any  plan  filed 
in  the  registry  office  shewing  a  right  of  way  ;  and  on 
•    grounds  disclosed  in  the  evidence. 

May  31,  1876.  M.  C.  Cameron,  Q.  C,  shewed  cause. 
He  cited  Consol.  Stat.  U.  C.  ch.  91,  sec.  3  ;  Kooystra  v. 
Lucas,  5  B.  &  Al.  830  •  Skull  v.  Glenister,  16  C.  B.  S.  81  • 
Langley  v.  Hammond,  L.  R.  3  Ex.  161. 

Beaty,  Q.  C,  contra,  cited  Harding  v.  Wilson,  2  B.  & 
C.  96 ;  Woolrych  on  Ways,  2nd  ed.,  24,  26 ;  Polden  v. 
Bastard,  4  B.  &  S.  258 ;  Goddard  on  Easements,  73. 

.  June  29,  1876.  Harrison,  C.  J. — The  deed  to  the 
defendant  is  expressed  to  be  made  in  pursuance  of  the  "Act 
respecting  short  forms  of  conveyances":  Consol.  Stat.  U.  C. 
ch.  91. 
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The  third  section  of  that  Act  declares  that  "  Every  such 
deed,  unless  an  exception  be  specially  made  therein,  shall 
be  held  and  construed  to  include  all  houses,  out-houses, 
edifices,  barns,  stables,  yards,  gardens,  orchards,  commons, 
trees,  woods,  underwoods,  mounds,  fences,  hedges,  ditches, 
ways,  waters,  water-courses,  lights,  liberties,  privileges, 
easements,  profits,  commodities,  emoluments,  hereditaments, 
and  cqijmrtenances  tvhatsoever,  to  the  lands  therein  com- 
prised, belonging  or  in  any  ivise  api^ertaining,  or  ivith  the 
same  demised,  held,  used,  occupied  and  enjoyed,  or  taken 
or  known  as  part  or  parcel  thereof,"  &c. 

So  far  from  any  exception  being  made  in  the  deed  in 
question,  we  find  the  conveyances  to  be  of  the  two  rough- 
<3ast  houses  Nos.  112  and  114,  "and  the  appurtenances 
thereof,"  and  the  land  described  as  extending  on  the  west 
^*to  a  lane  six  feet  wide;"  and  then  running  south  16°  east 
along  "  the  said  lane"  32  feet  10  inches  to  the  southerly 
limit,  &c. 

Before  the  deed  was  executed  the  lane  had  been  held, 
used,  occupied,  and  enjoyed  with  the  houses  as  appurtenant 
thereto. 

The  question  is,  whether  the  effect  of  the  deed,  read 
with  the  aid  of  sec.  3  of  Consol.  Stat.  U.  C.  ch.  91,  is  to  pass 
the  right  to  use  the  lane,  as  appurtenant  to  the  houses 
conveyed,  so  as  to  prevent  the  grantor  or  any  one  claiming 
under  him  interfering  with  its  enjoyment  by  the  owners 
or  occupiers  of  the  houses  conveyed  or  either  of  them. 

There  are  many  cases  which  have  some  bearing  on  the 
point,  and  they  are  not  easily  reconciled. 

I  had  occasion  not  long  since  in  Harris  v.  Smith  (a), 
to  consider  most  of  them  and  other  similar  cases. 

The  case  of  Harding  v.  Wilson,  2  B.  &  C.  96,  relied  upon 
by  the  plaintiff's  counsel,  is  inapplicable.  The  lease  in  that 
case  described  the  demised  premises  as  abutting  on  "  an  in- 
tended way  of  30  feet  wide."  There  was  no  actual  way  at 
the  time  of  the  demise.  It  was  held  that  an  expression  of 
an  intention  to  construct  a  way  30  feet  wide  does  not 


(a)  Not  yet  reported. 
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amount  to  a  grant,  express  or  implied,  of  a  way  30  feet  wide. 
Besides,  it  was  held  not  to  be  such  a  way  as  to  pass  from 
the  lessee  by  the  words  "  all  ways  thereunto  appertaining. 

And  per  Holroyd,  J.,  p.  100:  "  The  road  in  question  being 
over  the  soil  of,  the  original  lessor  would  not  pass  by  those 
words.  Leases  generally  contain  the  words  'heretofore 
used'  by  which  such  a  way  would  pass.  But  in  the  ab- 
sence of  them,  or  any  other  words  to  the  like  effect,  the 
underlease  would  confer  nothing  more  than  a  convenient 
way." 

The  way  in  the  case  now  before  us  was  an  actual  way 
before  and  at  the  time  of  the  execution  of  the  deed  to  the 
defendant,  though  previously  to  the  deed  of  greater  wddth 
than  six  feet.  The  deed  describes  it  as  a  lane  vsix  feet  wide,, 
and  the  deed,  under  sec.  3  of  Consol.  Stat.  U.  C.  ch.  91, 
operates  as  a  grant  not  only  of  all  appurtenances  to  the 
land  belonging,  but  expressly  of  all  wa^^s  with  the  same 
"  held,  used,  occupied,  and  enjoyed." 

In  Kooystra  v.  Lucas  et  al.,  5  B.  &  Al.  830,  834,  the  de- 
mise, which  was  of  certain  land,  described,  "  together  with 
all  ways  with  the  said  premises,  or  any  part  thereof,  used 
or  enjoyed,"  was  held  to  operate  as  a  grant  of  a  right  of 
way  then  in  use. 

And  per  Holroyd,  J.:  "By  the  lease,  certain  premises 
delineated  on  a  plan  on  ths  margin  thereof,  comprising 
a  part  of  Sprang's  dairy,  were  demised  to  the  plaintiff, 
'together  with  all  ways  thereto  belonging  or  apper- 
taining, or  therewith,  or  with  any  part  thereof  used  or 
enjoyed!  The  way  in  question  was  a  way  used  and  enjoyed 
with  a  part  of  the  demised  premises.  It  therefore  passed 
to  the  plaintiff  hy  the  very  words  of  the  lease!' 

In  modern  deeds  the  words  "  therewith  used  and  en- 
joyed," are  inserted  because  conveyancers  doubt  if  the- 
words  "  appertaining  and  belonging  "  or  "  appurtenances  " 
are  per  se  sufficient  to  operate  as  a  grant  of  a  right  to  use 
a  way :  See  Barloiv  v.  Rhodes,  1  Cr.  &  M.  439. 

Under  the  word  "  appurtenances,"  according  to  its  legal 
sense,  an  easement  which  does  not  exist  in  point  of  law  by 
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reason  of  unity  of  ownership,  does  not  pass :  Plant  v. 
James,  5  B.  k  Ad.  791  ;  Baird  v.  Fortune,  7  Jnr.  N.  S.  926.. 

Where  the  grantor,  however,  wishes  to  create  such  a 
right,  he  may  not  only  do  so  by  express  words,  but  by  the 
words  "  therewith  used  and  enjoyed,"  in  which  case  ease- 
ments existing  in  point  of  fact,  though  not  existing  in 
point  of  law,  would  be  transferred  to  the  grantee :  Per  Lord 
Deuman,  in  Plant  v.  James,  5  B.  &  Ad.  791,  794. 

Where  on  the  face  of  the  deed  a  manifest  intention  ap- 
pears to  create  a  right  of  way,  and  there  be  words  of  any 
kind  from  which  that  intention  may  be  inferred,  or  from 
which  it  may  be  inferred  that  the  word  appurtenances  "  is 
used  in  a  sense  larger  than  its  ordinary  meaning, effect  will  be 
given  to  the  intention  :  Morris  v.  Eclgington,  3  Taunt.  24  ; 
James  v.  Plant,  4  A.  &  E.  749  ;  South  Metropolitan  Ceme- 
tery Co.  V.  Eden,  IG  C.  B.  42  ;  WortJdngton  v.  Simson,  2 
E.  &  E.  618. 

Upon  the  severance  of  a  heritage,  a  grant  will  be  im- 
plied, of  all  those  continuous  and  apparent  easements 
which  have  in  fact  been  used  by  the  owner  during  the 
unity  and  which  are  necessary  to  the  use  of  the  tenement 
conveyed,  though  they  have  no  legal  existence  as  ease- 
ments ;  and  secondly,  of  all  those  easements  without  which 
the  enjoyment  of  the  several  portions  could  not  be  had  at 
all :  Pyer  v.  Carter,  1  H.  &  N.  916;  Ewart  v.  Cochrane,  7 
Jur.  N.  S.  925 ;  Suffield  v.  Brown,  9  Jur.  N.  S.  999 ;  S.  C. 
10  Jur.  N.  S.  Ill ;  Dodd  v.  Birchall,  8  Jur.  N.  S.  1180 ;  S. 
C.  1  H.  &  C.  113 ;  Crossley  et  al  v.  Lightoiuler,  L.  R.  2  Ch. 
478;  Watts  Y.  Kelson,  L.  R.  6  Ch.  166;  Gale  on  Easements,,. 
5th  ed.,  94. 

In  Thompson  v.  Waterloiu^  L.  R.  6  Eq.  36,  41,  Lord 
Romilly,  while  recognizing  the  authority  of  Plant  v.  James, 
attempted  to  draw  a  distinction  between  the  user  of  a  way 
which  has  been  made  by  the  owner  of  adjoining  closes 
and  a  right  of  way  which  previously  to  such  unity  of 
possession,  existed  from  one  close  to  another,  and  which  has 
become  merged  by  the  fact  of  the  same  person  having  be- 
come the  owner  of  both  properties ;  and  so  held  that  where 
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the  owner  of  two  adjoining  closes,  A.  and  B.,  who  had 
during  the  unity  of  possession  made  and  used  for  his  own. 
convenience  a  way  across  B.  to  A.,  executed  a  conveyance 
of  A.  to  a  purchaser  with  the  general  words,  "  together  with 
all  ways,  &c.,  easements  and  appurtenances  thereto  belong- 
ing, and  with  the  same  now  or  heretofore  occupied  or 
enjoyed,"  that  as  there  was  no  roadway  over  B.  to  A. 
before  the  unity  of  possession,  the  right  to  use  it  did  not 
pass  under  the  general  words  of  the  conveyance. 

And  this  distinction  was  approved  by  the  majority  of  the 
Court  in  Langley  et  al.  v.  Hammond,  L.  R.  3  Ex.  161. 

But  Baron  Bramwell,  with  his  usual  sagacity,  said,  p.  170 : 
"  I  am  not  prepared  to  say,  and  I  do  not  understand  the  Mas- 
ter of  the  Rolls  to  have  decided,  that  a  right  of  way  could 
not  pass  under  such  words  as  used  here,  ('together  with  all 
ways,  &c.,  therewith  now  used,  occupied  and  enjoyed '),  even 
although  there  had  always  been  unity  of  ownership  and  of 
possession.  And  should  the  case  arise,  I  should  like  for 
time  to  consider  before  I  assented  to  the  doctrine  sup- 
posed to  have  been  laid  down.  Suppose  a  house  to  stand 
100  3^ards  from  a  highway,  and  to  be  approached  by  a  road 
running  along  the  side  of  a  field  used  for  no  other  purpose, 
but  only  fenced  off  from  the  field,  which  I  assume  to  be  the 
property  of  the  owner  of  the  house,  I  should  wish  for  time 
to  consider  before  deciding  that  on  the  conveyance  of  the 
house  the  right  to  use  that  road,  not  being  a  way  of  neces- 
sity, would  not  pass  under  such  words  as  these.  The  ground 
on  which  I  think  this  rule  ought  to  be  discharged  is,  that 
here  there  is  here  really  no  defined  road." 

In  Watts  V  Kelson,  L.  R.  6  Ch.  166,  the  Lords  Justices 
were  of  the  same  mind  as  Baron  Bramwell.  Lord  J  ustice 
Mellish,  although  pressed  with  the  decisions  in  Thompson 
V.  Waterlow  and  Langley  v.  Hammond,  said,  p.  172,  "When 
a  man  walks  over  his  own  land  in  a  particular  direction  he 
is  not  using  anything,  he  is  merely  going  where  he  pleases 
on  his  own  property ;  but  when  there  is  a  structure  erected 
for  a  purpose  connected  with  a  certain  part  of  his  property, 
the  case  is  quite  different.    I  am  not  satisfied  that  if  a  man 
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construct  a  paved  road  over  one  of  his  fields  to  his  house, 
solely  with  a  view  to  the  convenient  occupation  of  the 
house,  a  right  to  use  that  road  would  not  pass  if  he  sold 
the  house  separately  from  the  field." 

In  the  very  recent  case  of  Kay  v.  Oxley,  L.  E.  10  Q.  B. 
360,  where  the  way  had  been  laid  out  by  the  owner  of  both 
tenements  and  the  conveyance  of  one  used  the  words, 
"  togethei  with  all  *  *  ways,  *  *  easements,  and 
appurtenances  to  the  said  dwelling  house,  cottage,  and  here- 
ditaments, or  any  of  them  appertaining,  or  with  the  same 
or  any  of  them  now  or  heretofore  demised,  occupied,  or 
enjoyed,  or  reputed  as  part  or  parcel  of  them,  or  any  of  them, 
or  appurtenant  thereto,"  it  was  held  that  the  right  to  use 
the  way  passed  to  the  plaintiff*  under  the  above  words. 

Lush,  J.,  in  delivering  judgment,  said,  p.  370,  "  I  do  not 
think  that  we  are  at  all  acting  in  conflict  with  the  decision 
of  tfie  late  Master  of  the  Kolls  in  Thomson  v.  Waterlow, 
L.  K  6  Eq.  36.  That  case  is  obscurely  stated,  but  I  collect 
from  the  terms  of  the  judgment  that  there  had  been  no 
specific  defined  portion  of  the  soil  ap2:)ropriated  by  the 
owner  as  a  roadway  to  the  severed  property  as  appurtenant 
to  it,  but  that  he  had  been  used  to  ride  across  one  field  in 
any  direction  he  thought  proper  in  order  to  get  to  another 
field.  As  to  the  case  in  the  Exchequer  of  Langley  et  al.  v. 
Hammond,  L.  E,.  3  Ex.  161,  I  think  that  case  is  rightly  de- 
cided, although  not  upon  the  ground  put  by  the  Lord  Chief 
Baron.  I  prefer  the  ground  on  which  my  brother  Bram- 
well  puts  it." 

Blackburn,  J.,  who  was  equally  emphatic  in  condemning 
the  doctrine  supposed  to  be  laid  down  in  Thompson  v. 
Waterloiu,  and  Langley  et  al.  v.  Hammond,  said,  p.  365,  "  If 
there  be  acts  of  ownership  and  user  of  a  road  by  a  man  across 
land  for  the  enjoyment  and  exclusive  convenience  of  him- 
self as  occupier  of  the  adjoining  lands,  notwithstanding  the 
cases  cited,  I  do  not  think,  in  point  of  law,  we  can  say  that 
the  fact  of  the  road  having  been  so  enjoyed  and  occupied 
only  during  the  time  he  had  unity  of  posession  or  unity  of 
seizin,  prevents  its  being  enjoyed  as  appurtenant." 
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The  weight  of  authority  is  in  favour  of  holding,  under 
such  general  words  as  here  used,  or  rather  intended  to  be 
used,  under  the  operation  of  sec.  8  of  Consol.  Stat.  U.  C. 
eh.  91,  that  a  right  to  use  the  then  known  and  defined  lane, 
described  in  the  deed  as  six  feet  wide,  was  granted  by  the 
deed;  and  there  can  be  no  doubt  on  the  evidence,  if  one  may 
look  beyond  the  deed  to  what  took  place  at  the  time  the 
deed  was  executed,  that  such  was  the  intention  of  the 
parties. 

It  is  almost  always  necessary  that  the  Court  should  be 
informed  of  the  surrounding  circumstances  under  which  a 
deed  is  executed :  Per  Erie,  C.  J.,  in  Skull  v.  Glenister,  16 
C.  B.  N.  S.  81,  100.  But  without  reference  to  them,  I  think 
the  intention  is  sufficiently  apparent  on  the  face  of  the 
deed,  and  so  thinking,  am  of  opinion  that  the  defendant 
has  established  a  perfectly  good  legal  defence  to  the  action. 

The  case  of  Rossin  v.  Walker,  6  Grant  619,  is  an  autho- 
rity to  shew  that  the  defendant  in  this  case  would  be 
entitled  to  relief  in  equity,  if  we  had  come  to  the  conclu- 
sion that  there  was  no  grant  of  the  right  to  use  the  lane. 

The  representation  by  Mr.  Boulton,  under  whom  the 
plaintiff  claims,  that  the  land  in  dispute  was  laid  out  as  a 
lane  for  the  use  of  the  land  conveyed  to  the  defendant,  and 
on  the  faith  of  which  defendant  purchased,  was,  according 
to  that  case,  sufficient  to  entitle  defendant  in  equity  to  an 
injunction  against  interference  with  that  right  either  on 
the  part  of  Mr.  Boulton  or  of  any  one  claiming  under  him. 

The  plaintiff,  when  he  purchased,  had  notice  of  the  de- 
fendant's deed,  and  cannot  complain  of  the  effect  which  we 
give  that  deed  either  at  law  or  in  equity. 

The  rule  nisi  must  be  discharged. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 


Rule  discharged. 
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Regina  v.  Golding. 

Coroner's  inquisition —  Uncertainty — Other  objections. 

-A  coroners  inquisition  on  the  body  of  P.  M.  found  that  S.  G.  on,  &c., 
at,  &c.,  "  did  feloniously  and  maliciously  kill  and  slay  one  P.  M.,  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity,  in  self  defence 
of  him,  the  said  S.  G.,  without  malice  or  intent  to  kill." 

iUeld,  that  it  must  be  quashed,  on  the  application  of  S.  G.,  as  not  dis- 
closing with  certainty  any  criminal  offence  on  his  part. 

Semble,  that  it  was  also  a  fatal  objection  that  twelve  jurors  did  not  concur 
in  the  finding. 

The  Christian  and  surnames  of  all  the  jurors  need  not  be  appended  to  the 
inquisition  where  they  are  given  in  the  body  of  it. 

During  Michaelmas  term,  November  30, 1875,  Bwrdett,  as 
counsel  for  one  Golding,  obtained  a  rule,  upon  reading  the 
writ  of  certiorari  the  return  and  schedule  thereto  annexed, 
including  the  original  inquisition,  the  warrant  for  the 
arrest  and  recoo^nizance  for  bail,  thereunder  callinor  on  the 
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Attorney-General  for  the  Province  of  Onta-rio  to  shew  cause 
why  the  inquisition,  warrant  of  commitment,  and  recog- 
nizance of  bail  should  not  be  quashed,  on  the  following 
grounds: — 

1.  That  by  said  inquisition  Golding  was  acquitted  of 
the  charge  of  manslaughter  for  which  he  was  committed 
to  gaol. 

2.  That  said  inquisition  was  only  signed  and  agreed  to 
by  eight  jurors. 

3.  That  no  offence  is  charged  or  shewn  by  the  said 
inquisition. 

4.  That  said  inquisition  is  an  acquittal  in  fact  and  in 
law. 

5.  That  the  same  was  not  on  parchment  or  indented. 

6.  That  the  allegations  in  the  same  are  not  certain  or 
single. 

7  That  the  jury  do  not  appear  to  have  been  good  and 
lawful  men  of  the  count}^,  in  respect  of  which  the  coroner 
professed  or  was  entitled  to  act,  &;c. 

8.  That  said  inquisition  does  not  state  with  certainty 
when  Peter  Martin  died. 
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9.  That  the  inquisition  is  not  signed  by  the  jurors  men- 
tioned therein. 

The  inquisition,  which  was  indented  though  not  on 
parchment,  was  as  follows  : — 

Province  of  Ontaro,  ^    An  inquisition  indented  and  taken 
County  of  Hastings.  >  for  our  Sovereign  Lady  the  Queen 
To  wit :  )  at  the  town  hall  in  the  township  of 

Madoc,  in  the  county  of  Hastings,  on  the  third  day  of  No- 
vember, in  the  thirty-ninth  year  of  the  reign  of  our  Sove- 
reign lady  the  Queen,  before  Henry  Hugh  Hutton,  Esquire, 
one  of  the  coroners  of  our  said  Lady  the  Queen  for  the^ 
said  county,  on  view  of  the  body  of  Peter  Martin  then  and 
there  lying  dead,  upon  the  oath  of  (then  followed  the 
Christian  and  surnames  of  fifteen  jurors  in  words  at  length) 
good  and  lawful  men  of  the  said  county  duly  chosen,, 
who  being  then  and  there  duly  sworn  and  charged  to- 
enquire  for  our  said  lady  the  Queen  when,  how,  and  by 
what  means  the  said  Peter  Martin  came  to  his  death,  do 
upon  their  oaths  say,  that  Sanger  Golding  on  the  second 
day  of  November  in  the  year  aforesaid,  at  the  township 
of  Madoc,  in  the  county  of  Hastings,  did  feloniously  and 
maliciously  kill  and  slay  one  Peter  Martin  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity,  in 
self  defence  of  him  the  said  Sanger  Golding,  without  malice 
or  intent  to  kill. 

In  witness  whereof  as  well  the  said  coroner  as  the  jurors' 
aforesaid  have  hereunto  set  and  subscribed  their  hands  and 
seals  the  day  and  year  first  above  written. 

Henry  H.  Sutton, 

Coroner.       [L.  S.] 
John  Dale,  Foreman.        [L.  S.] 

Followed  by  the  signatures  and  seals  of  only  seven  other- 
jurors,  with  the  Christian  and  surname  of  most  of  them  at 
length. 

During  this  term,  May  17,  1876,  Burdett  moved  the  rule 
absolute.  He  cited  Regina  v.  Breden,  IC  U.  C.  R.  487  :  Be 
Carmichael,  10  L^.  C.  L.  J.  325  ;  Boys  on  Coroners,  131, 167,. 
168,  169. 

No  cause  was  shewn. 

June  29,  1876.  Harrison,  C.  J.— In  cases  where  a 
coroner  lias  authority  the  proceedings  are  in  substance  thes 
same  as  before  a  grand  jury,  and  all  the  requisites  of  the 
indictment  are  the  same ;  the  accusation  by  the  coroner's 
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jury  is  equally  an  accusation  by  the  grand  jury,  which  is 
the  result  of  their  opinion  on  the  evidence  adduced  before 
them,  and  upon  which  a  person  may  be  tried  as  that  of  the 
grand  jury,  and  the  judgment  upon  the  one  is  like  the  judg- 
ment upon  the  other.  Per  Blackburn,  J.,  in  Regina  v. 
Ingham,  5  B.  &  S.  257,  275. 

The  word  "  indictment "  as  used  in  the  32-33  Vic.  ch. 
29,  D.,  respecting  procedure  in  criminal  cases,  is  by  sec.  1, 
sub-sec.  1,  made  to  be  understood  and  to  include  an  infor- 
mation, inquisition,  and  presentment,  as  well  as  an  indict- 
ment. 

The  English  statute  24  &  25  Vic.  ch.  100,  which  enacted 
that  "  in  any  indictment  for  murder  or  manslaughter,  or 
for  being  an  accessory  to  any  murder  or  manslaughter,  it 
shall  not  be  necessary  to  set  forth  the  manner  in  which  or 
the  means  by  which  the  death  of  the  deceased  was  caused" 
was  held  to  apply  to  a  coroner's  inquisition :  Regina  v. 
Ingham,  5  B  &  S.  257. 

It  is  not  now  necessary  that  any  indictment,  or  any  record 
or  document  relative  to  any  criminal  case,  be  written  on 
parchment,  32-33  Vic.  ch.  29  sec.  13,  D.  ^ 

It  sufficiently  appears  that  the  jurors  were  good  and  law- 
ful men  of  the  county  in  respect  of  which  the  coroner 
professed  to  act. 

The  Christian  and  surnames  of  all  the  jurors  are  not 
appended  to  the  inquisition,  but  this  does  not  appear  to  be 
necessary  where  the  Christian  and  surnames  are  given,  as 
here,  in  the  body  of  the  inquisition :  Rex  v.  Evett,  6 
B.  &  C.  247. 

This  disposes  of  three  of  the  objections  taken  to  the 
inquisition. 

The  remaining  objections  relate  principally  to  the  effect 
that  the  inquisition  does  not  on  the  face  of  it  disclose  any 
criminal  offence  against  the  applicant,  but  rather  the  con- 
trary. 

The  proper  course  for  a  party  disputing  the  validity  of 
an  inquisition  for  defects  on  its  face  is  to  demur  thereto. 
'The  practice,  however,  of  quashing  a  coroner's  inquisitioa 
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for  defects  on  its  face  has  prevailed  for  more  than  a  century:- 
Beginav.  Broivnlow,  11  A.  k>  E.  119.  But  the  Court  will 
not  in  general  entertain  an  application  to  quash  a  coroner's 
inquisition  except  for  defects  on  its  face :  Re  Casey  et  al.^ 
3  Jr.  C.  L.  R.  22 ;  Regina  v.  Mcintosh,  7  W.  R.  52 ;  S.  C.^ 
32  L.  T.  146.    But  see  Regina  v.  Carter,  34  L.  T.  N.  S.  849. 

The  insufficiency  of  the  evidence  to  support  the  finding 
is  no  proper  ground  for  an  application  to  quash  a  coroner's 
inquisition  :  Re  Casey,  3  Ir.  C.  L.  R.  22 ;  Re  Millar,  15  U. 
C.  R.  244;  Regina  v.  Ingham,  5  B.  &  S.  257.  Nor  is  it  any 
ground  that  evidence  not  upon  oath  was  received :  Regina 
V.  Ingham,  5  B.  &  S.  257 ;  or  that  the  direction  of  the^ 
coroner  to  the  jury  was  improper:  lb. 

But  where  the  facts  are  stated  on  the  face  of  the  in- 
quisition, and  the  finding  is  not  in  law  warranted  by  the 
facts  so  stated,  the  inquisition  may  be  quashed:  Re  Culley^ 
5  B.  &  Ad.  230. 

Where  the  inquisition  in  effect  alleged  that  the  slaying- 
was  justifiable  because  certain  other  persons  had  either 
acted  improperly  or  been  guilty  of  neglect,  the  inquisition 
was  quashed  on  the  application  of  the  Crown  :  Re  Cidleyy. 
5  B  &  Ad.  230. 

Where  the  principal  was  not  distinctly/  charged  either 
with  murder  or  manslaughter,  and  others  were  charged  as 
aiding  in  "  the  murder  aforesaid"  the  inquisition  was 
quashed :  Regina  v.  Breden,  16  U.  C.  R.  487. 

A  warrant  reciting  a  coroner's  inquisition  and  stating- 
the  offence  as  follows,  that  J.  C.  "  stands  charged  with 
having  inflicted  blows  on  the  body  of  the  said  D.  F,"  but. 
not  shewing  the  place  where  the  blows,  if  any,  were 
inflicted,  or  the  offence,  if  any,  Avas  committed,  &;c.,  was- 
held  to  be  void :  Re  Carmichael,  10  U.  0.  L.  J.  325. 

The  inquisition  moved  against  shews  that  the  enquiry 
was  as  to  the  death  of  one  Peter  Martin,  but  it  does 
not  allege  that  the  applicant  did  kill  and  slay  "  the 
said  Peter  Martin,"  but  "one  Peter  Martin,"  and  such 
killing  and  slaying,  assuming  it  to  have  been  of  the  said 
Peter  Martin,  is  alleged  in  one  part  of  the  inquisition  to  have: 
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been  "  feloniously  and  maliciously,"  and  in  a  subsequent 
part  to  have  been  "  in  self-defence,"  and  "without  malice  or 
intent  to  kill." 

It  is  impossible,  consistently  with  the  idea  of  crime,  ta 
give  any  effect  to  such  a  strange  jumble  of  words.  So  far 
as  they  can  be  said  to  have  any  meaning  they  are  con- 
tradictory. They  cannot  with  certainty  describe  murder^ 
manslaughter,  or  any  other  offence  known  to  the  law. 

The  inquisition  must  be^quashed,  on  the  ground  that  it 
does  not  with  any  certainty  disclose  any  criminal  offence. 

It  would  also  appear  the  objection  that  twelve  jurors  did 
not  agree  in  the  finding,  even  if  the  finding  were  in  other 
respects  good  is  a  fatal  objection  to  the  inquisition;  but  it 
is  not  necessary  to  decide  this  point.  See  Jervis  on  Coro- 
ners, 3rd  ed.,  253,  referring  to  Cohafs  Case,  2  Hale  P.  C. 

161  71. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 


Rule  absolute. 
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Edwards  et  al.  v.  The  Ottawa  River  Navigation 

Company. 

Actioyi  for  negligence — Evidence  of  negligence  on  other  occasions — 
Admissibility  of. 

Action  against  the  defendants  for  negligence  in  the  construction  and 
management  of  their  steamboat,  by  which  sparks  escaped  from  the 
funnel  at  a  wharf,  and  the  plaintiffs'  lumber  and  mills  there  were 
burned.  The  alleged  negligence  consisted  in  leaving  the  screens  of 
the  steamer  open  5  and  on  the  part  of  the  plaintiffs,  evidence  was 
received,  though  objected  to,  that  on  other  occasions,  at  different  times 
and  places,  the  screens  were  open,  and  cinders  had  escaped.  The 
engineer  and  firemen  on  the  boat,  being  afterwards  called  for  the 
defendants,  swore  that  the  screens  were  closed,  and  had  never  on  any 
occasion  been  left  open.  The  learned  Judge,  ruled,  at  the  close  of  the 
case,  that  the  evidence  objected  to  was  admissible,  particularly  as 
touching  the  credit  of  the  defendants'  witnesses. 

Held,  that  such  evidence  was  inadmissible  either  to  support  the  plaintiffs' 
case  when  it  was  tendered  and  received,  or  for  the  purpose  for  which 
it  was  afterwards  admitted  ;  and  the.  jury  having  found  for  the  plaintiffs^ 
a  new  trial  was  granted  without  costs. 

This  was  an  action  brought  for  the  recovery  of  damages 
for  the  destruction  of  the  plaintiffs'  property  by  fire  through 
the  alleged  negligence  of  the  defendants.  . 

The  declaration  alleged  that  the  plaintiffs  were  the  owners 
of  certain  saw  mills  upoR  their  lands  adjoining  the  Ottawa 
river :  that  they  had  constructed  a  wharf  along  the  bank 
of  the  said  river,  opposite  to  their  said  lands,  for  the 
purpose  of  shipping  their  lumber  and  landing  freight  and 
passengers  near  their  said  mills  :  that  they  were  posses- 
sed of  a  large  quantity  of  sawn  lumber,  which  they  had 
cut  at  their  said  mills  and  piled  at  and  upon  the  said 
lands  and  wharf :  that  the  defendants  were  possessed  of  a 
certain  steamboat  called  the  Peerless,  containing  fire  and 
burning  matter,  which  was  used  by  the  defendants  for  the 
purpose  of  carrying  freight  and  passengers  along  the  said 
Ottawa  river,  and  which  was  being  navigated  and  worked 
by  and  under  the  management  of  the  defendants'  officers 
and  servants :  that  the  defendants,  while  so  navigating  the 
said  steam  vessel  as  aforesaid,  stopped  the  same  at  the  said 
wharf;  for  the  purpose  of  landing  freight  and  passengers, 
and  then  navigated  the  said  vessel  away  from  the  said 
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wharf ;  and  while  the  said  steam  vessel  was  near  the  said 
wharf  the  defendants  so  negligently  and  unskilfully  man- 
•aofed  the  said  steam  vessel  and  the  lires  and  burninor  matter 
therein  contained,  and  the  said  steam  vessel  was  so  insuffi- 
ciently and  improperly  consti^icted,  that  sparks  from  the 
said  fire  and  portions  of  the  burning  matter  escaped  and 
flew  from  the  said  steam  vessel  in  and  upon  the  said  piles 
of  lumber  and  ignited  the  said  lumber,  whereby  the  whole 
of  the  said  lumber  was  burned,  the  said  mills  were  set  on 
fire,  and,  together  with  certain  plant,  tools,  and  stock  in. 
trade  of  the  plaintiffs,  then  being  in  and  near  the  said 
mills  of  the  plaintiffs,  were  burned,  &c. ;  and  the  plaintiffs 
were  prevented  from  carrying  on  their  business. 

The  damages  claimed  were  $250,000. 

Plea,  not  guilty.  Issue. 

The  cause  was  tried  at  the  last  Fall  Assizes  at  Ottawa, 
before  Patterson,  J.,  and  a  jury. 

The  fire  occurred  on  the  afternoon  of  the  14th  June,  1875, 
Immediately  before  the  fire  w^as  first  observed,  the  steam- 
boat Peerless,  owned  by  the  defendants,  called  at  the  wharf. 
The  boat  came  up  the  river  Ottawa  and  touched  at  the 
wharf  for  a  few  minutes  to  land  and  receive  passengers. 
There  was  a  strong  wind  at  the  time  blowing  from  the 
steamboat  in  the  direction  of  the  plaintiffs'  premises.  The 
fire  first  appeared  in  a  pile  of  lumber.  Efforts  were  made 
to  extinguish  it,  but  without  success,  and  it  spread  napidly 
from  pile  to  pile  of  lumber  on  the  wharf,  which  at  that  time 
was  uncovered.  In  less  than  half  an  hour  all  the  lumber 
on  the  section  of  the  wdiarf  where  the  fire  commenced  was 
destroyed  by  the  fire.  The  fire  extended  to  the  mill  of  the 
plaintiffs  in  little  more  than  half  an  hour  after  it  began. 
The  fire  worked  for  a  time  against  the  wind.  It  burnt 
most  fiercely,  and  in  the  course  of  a  couple  of  hours  de- 
stroyed property  belonging  to  the  plaintiffs  valued  at  be- 
tween $200,000  and  $300,000. 

There  was  evidence  on  the  part  of  the  plaintiffs  to  shew 
that  at  least  one  of  the -screens  in  one  of  the  funnels  of  the 
.steamer  was  open  when  the  steamer  touched  at  the  wharf. 
34 — VOL.  XXXIX  U.C.R. 


266         queen's  bench,  EASTER  term,  39  vie,  1876. 

One  of  the  passengers  swore  that  the  boat  struck  heavily 
against  the  wharf,  and  that  when  she  struck  a  rush  of 
cinders  proceeded  from  the  smoke  stack  in  the  direction  of" 
the  lumber.  Another  passenger  swore  to  have  been  himself 
struck  by  a  cinder  when  four  or  five  acres  below  the  plain- 
tiffs' wharf  He  also,  on  the  same  occasion,  said  he  saw 
several  other  cinders.  Another  passenger  swore  to  having 
seen  cinders  fall  from  the  steamer  into  the  river  just  as  the 
steamer  left  the  plaintiffs'  wharf. 

Besides,  there  was  evidence  on  the  part  of  the  plaintiffs 
that  the  screens  of  defendants'  steamboat  were  open,  and 
that  cinders  had  been  seen  to  come  from  the  defendants' 
steamboat  at  the  same  wharf  on  other  days,  and  at  other 
places  on  the  same  and  other  days. 

The  first  witness  who  gave  evidence  of  this  description 
was  Mr.  Edwards,  one  01  the  plaintiffs. 

J.  H.  Cameron,  Q.  C,  counsel  for  defendants,  said  that 
he  from  the  first  objected  and  continuousJy  objected  to  the 
admissibility  of  such  evidence,  and  did  so  in  the  case  of  Mr. 
Edwards.  The  learned  Judge  had  made  no  note  of  the 
objection  against  the  testimony  of  Mr.  Edwards.  The 
first  note  of  any  such  objection  was  in  the  case  of 
Thomas  Cole,  the  nineteenth  witness  on  the  part  of  the 
plaintiff*  The  objection  there  noted  was  as  follows  :  "  J.  H. 
Cameron  objects  now  formally  that  evidence  of  keeping- 
the  screens  open  after  the  fire  is  not  admissible.  Bethune 
is  not  desirous  of  pressing  it  now,  but  argues  that  the  evi- 
dence is  admissible  as  going  to  shew  the  way  the  boat  was 
habitually  managed.  In  order  to  avoid  detaining  the  wit- 
nesses, the  evidence  is  now  taken  de  bene  esse  without  a 
ruling  at  present  on  its  admissibility." 

Afterwards  objections  were  specifically  noted  against  the 
testimony  of  particular  witnesses.  Thus  in  the  case  of 
Mrs.  Charlotte  St.  Louis.  She  swore  that  she  caught 
fire  herself  in  the  summer  of  1874  from  the  Peerless 
on  plaintiffs'  wharf,  and  when  the  boat  left  the  wharf 
sparks  fell  on  the  sleeve  of  her  dress,  &;c.    Objected  to. 

So  in  the  case  of  Antoine  Melanger,  who  was  called  to< 
corroljorate  the  preceding  witness. 
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Evidence  was  then  given  shewing  that  there  were  strict 
regulations  on  the  wharf  against  smoking  :  that  there  was 
no  smoking  on  the  wharf :  and  other  evidence  negativing 
any  other  cause  than  the  negligence  of  defendants. 

Evidence  was  then  given  as  to  the  value  of  the  property 
destroyed  by  the  fire,  and  the  case  for  the  plaintiffs  closed. 

When  the  case  for  the  plaintiffs  was  closed  J.  H. 
Cameron,  Q.  C,  moved  for  a  nonsuit  on  the  grounds  that : 

1.  No  case  of  negligence  was  proved  :  there  was  no 
evidence  of  negligence — no  evidence  of  a  specific  character 
that  the  fire  arose  from  sparks  coming  from  the  boat — no 
evidence  of  improper  management — no  evidence  of  im- 
proper construction. 

2.  The  plaintiffs  were  guilty  of  contributory  negligence  r 
a,  because  the  pile  in  wdiich  the  fire  was  fii-st  discovered 
was  not  covered :  h,  in  the  position  of  the  wharf,  and  the- 
peculiar  combustibilty  of  the  materials  there,  and  in  having 
no  appliances  to  put  out  the  fire. 

3  As  to  damages  :  that  as  to  the  mill  property  and  build- 
ings the  damages  were  too  remote. 

The  learned  Judge  said  he  thought  there  was  evidence 
that  screens  w^ere  necessary,  and  that  they  were  open. 

Mr.  Cameron  then  contended  that  even  the  fact  of  the 
screens  being  open  was  not  evidence  of  negligence. 

The  learned  Judge  ruled  that  the  fact  of  the  lumber  pile 
being  uncovered  was  for  the  jury.  He  was  against  the 
point  as  to  remoteness  of  damages  in  regard  to  the  mill  and 
buildings,  but  decided  to  ask  the  jury  to  assess  the  damages, 
for  the  mill,  &c.,  separately  from  the  lumber. 

Witnesses  were  then  called  for  the  defence. 

The  engineer  of  the  Peerless  swore  that  neither  the 
damper  nor  the  screens  of  the  steamboat  were  open  on  ap- 
proaching the  wharf,  while  at  the  wharf,  or  when  leaving. 
He  also  swore  that  he  never  omitted  to  close  them  on  any 
occasion  during  the  three  seasons  that  he  had  been  on  the 
boat. 

The  assistant  engineer  gave  similar  testimony ;  so  did  one^ 
of  the  firemen  and  others. 
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It  was  sworn  that  sufficient  steam  was  always  raised  on 
approaching  the  wharf  to  enable  the  steamboat  to  leave  the 
wharf  without  either  opening  the  dampers  or  the  screens. 

It  was  also  proved  the  screens  were  of  the  best  character : 
that  the  mesh  was  a  quarter  of  an  inch,  which  is  as  small 
as  they  are  usually  made  for  steamboats:  that  if  smaller 
they  would  too  much  obstruct  the  draft :  that  the  escape 
of  sparks  cannot  be  altogether  prevented  with  the  smallest 
mesh  made  for  steamboats :  and  that  if  the  dampers  and 
screens  were  closed  no  sparks  lik*ely  to  injure  property 
could  escape  ;  and  that  the  screens,  after  the  fire,  were 
examined  and  found  as  good  as  new.  Similar  evidence 
was  given  as  to  the  dampers. 

There  was  some  evidence  on  the  part  of  the  defence  to 
shew  that  on  the  day  of  the  fire,  and  about  the  time  of  the 
arrival  of  the  steamboat,  a  man  was  seen  smoking  on  the 
wharf,  contrary  to  the  regulations  for  the  safety  of  the 
wharf. 

This  closed  the  evidence  for  the  defence. 

Mr.  Cameron  then  renewed  his  motion  for  a  nonsuit, 
and  his  objection  to  the  evidence  of  what  was  observed  as  to 
the  screens  being  open  on  occasions  after  the  fire 

The  learned  Judge  then  ruled  that  the  evidence  was 
admissible,  particularly  as  touching  the  credit  of  the  engi- 
neer of  the  Peerless  and  his  assistant,  who  swore  that  they 
never  neglected  to  close  the  screens  on  approaching  a  wharf. 

The  learned  Judge  left  the  following  questions  to  the 
jury  :— 

1.  Was  the  fire  caused  by  fire  communicated  from  the 
steamboat  ? 

2.  Was  it  by  negligence  of  those  managing  the  boat  that 
the  fire  was  allowed  to  escape  ? 

3.  Was  there  contributory  negligence  on  the  part  of  the 
plaintiffs  ? 

He  charged  the  jury  that  the  first  question  was  one  of 
simple  fact :  that  the  evidence  did  not  shew  directly  that 
fire  passed  from  the  boat  to  the  pile  of  lumber  :  that  it  was 
a  matter  to  be  decided  by  inference  from  the  evidence 
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that  the  fire  occurred  immediately  after  the  vessel  had  been 
at  the  wharf,  that  the  wind  was  blowing  in  the  direction 
of  the  piles  of  lumber,  and  the  evidence  given  to  shew  that 
there  w^as  or  was  not  any  other  way  to  account  for  the  fire. 

He  told  the  jury  that  the  defendants  were  not  chargeable 
with  negligence  merely  by  reason  of  the  escape  of  sparks 
from  the  funnels  of  the  steamboat,  if  they  used  such  pre- 
cautions as  without  preventing  the  proper  working  of  the 
vessel  could  be  adopted  to  pi  event  the  escape  of  fire  :  that 
the  evidence  given  by  the  defendants,  and  not  contradicted, 
was,  that  the  screens  in  the  funnels  were  of  the  best  con- 
struction and  in  good  order,  and  the  same  of  the  dampers 
of  the  furnace,  so  that  no  negligence  or  deficiency  in  the 
construction  of  the  boat  or  appliances  was  shewn,  and  that 
if  negligence  were  established  it  could  only  be  in  the 
w^orking  of  the  boat. 

He  pointed  out  to  the  jury  that  there  was  evidence  on 
the  plaintiffs'  part,  sufficient  to  go  to  the  jury  as  evidence^ 
that  wdien  at  the  wharf,  or  while  leaving  it,  and  before 
having  passed  the  wharf,  though  at  a  considerable  distance 
from  the  landing  ]jlace,  the  screens  were  open,  and  this  was 
expressly  contradicted  by  several  witnesses  for  the  defence, 
who  all  agreed  in  swearing  that  the  screens  weie  closed  and 
the  dampers  shut  before  the  boat  approached  the  wharf, 
and  Avere  kept  in  that  state  until  the  boat  had  gone  two 
miles  from  the  wharf  and  returned  to  the  wharf  to  aid  in 
putting  out  the  fire  ;  and  the  defendants'  evidence,  further 
was  that  the  invariable  practice  is,  to  close  the  screen  and 
dampers,  and  that  when  the  dampers  are  closed  no  sparks 
and  very  little  smoke  would  escape  :  that  it  is  not  necessary 
to  have  the  dampers  open  at  the  wharves,  because  they 
take  care  to  have  a  sufficient  head  of  steam  to  carry  them 
aw^ay  without  firing  when  at  the  wharves  :  that  if  it  is  a 
correct  statement  of  what  can  be  done  to  avoid  danger^ 
amounting  as  it. apparently  did  to  evidence  that  the  boat 
can  be  so  managed  as  that  there  shall  be  no  danger  from 
sparks  while  lying  at  the  wharf,  the  inference  would  be 
justified  that  if  fire  was  communicated  from  the  funnels 
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that  circumstance  alone  would  prove  negligence  :  that  if  the 
jury  found  that  the  steamboat  sparks  could  not  be  altogether 
avoided  while  at  the  wharf  without  interfering  with  the 
efficient  working  of  the  vessel,  then  they  should  not  find 
the  defendants  guilty  of  negligence  unless  they  found  that 
the  screens,  or  one  of  the  screens,  was  allowed  to  be  open 
while  at  the  wharf,  and  so  near  to  the  wharf  or  landing 
place  as  to  to  expose  the  wharf  or  lumber  to  danger,  and 
that  the  fire  was  caused  by  a  spark  which  escaped  by 
reason  of  the  screen  being  open. 

As  to  contributory  negligence,  he  told  the  jury  that  if 
defendants  in  piling  their  lumber  where  it  was,  and  in 
having  no  more  protection  against  fire  from  steamboats 
than  they  were  shewn  to  have  had,  did  what  persons  of 
ordinary  care  and  skill  would  not  have  done  under  the  cir- 
cumstances, and  so  contributed  to  their  own  own  loss,  they 
could  not  recover. 

As  to  damages,  he  told  the  jury  that  if  the  plaintiffs  were 
entitled  to  recover  they  should  receive  what  would  put 
them  in  as  good  a  condition  as  before  the  fire,  as  far  as  the 
damages  had  been  the  direct  consequence  of  the  negligence 
of  the  defendants  :  that  he  saw  no  reason  to  separate  the 
mill  from  the  lumber,  any  more  than  to  discriminate  between 
piles  of  lumber  near  where  the  fire  commenced  and  those 
in  more  remote  parts  of  the  yard;  but  for  the  purpose  of  an 
objection  made  on  this  point  on  the  part  of  the  defence,  he 
asked  the  jury  to  find  as  to  the  mill  separately. 

Mr.  Cameron  objected  to  the  learned  Judge  telling  the 
jury  that  they  might  test  the  credibility  of  the  defendants' 
witnesses  by  the  evidence  of  those  witnesses  who  spoke  of 
the  screens  being  open  at  other  times  and  other  places  than 
where  the  fire  occurred,  when,  according  to  the  statement 
of  the  defendants'  witnesses  who  were  engaged  in  the 
working  of  the  screens  and  furnaces,  such  an  occurrence 
was  impossible,  and  that  the}^  could  apply  this  evidence  as 
a  test  of  the  credit  to  be  attached  to  the  statement  of  these 
witnesses  of  the  defendants  on  this  particular  occasion. 
He  objected  also  to  that  part  of  the  charge  in  which  the 
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learned  Judge  said  that  in  the  particular  case  he  referred 
to  the  occurrence  of  fire  from  sparks  would  be  of  itself  evi- 
dence of  negligence. 

In  reference  to  these  objections  the  learned  Judge  noted, 
as  to  the  first,  that  his  charge  was  that  the  evidence  of  the 
plaintiff's'  and  defendants'  witnesses  was  in  direct  conflict 
as  to  the  fact  of  the  escape  of  sparks,  or  the  probability  of 
their  escape  at  the  time  in  question :  that  if  defendants' 
evidence  was  true,  it  was  impossible  that  any  sparks  or 
black  volume  of  smoke  could  have  escaped,  or  that  the 
screens  could  have  been  seen  open :  that  the  jury  had  to 
decide  between  the  two  classes  of  witnesses :  that  the  de- 
fendants' witnesses  said  not  only  on  this  occasion  the 
dampers  and  screens  Avere  closed,  but  that  for  the  whole 
time  they  had  been  on  the  boat  they  had  neveV  in  coming 
to  a  wharf  omitted  to  close  tliem  ;  and  that  the  evidence  of 
the  persons  who  spoke  of  the  screens  being  open  at  other 
times  than  the  one  in  question,  these  times  being  always 
when  the  same  persons  were  in  charge  of  the  boat,  was 
proper  evidence  to  consider  as  a  test  of  the  credibility  of 
the  defendants'  witnesses. 

The  jury  found  for  the  plaintiffs,  and  damages  as  follows : 

Lumber   S  73,375  95 

Wharves,  piers,  &c.    19,718  44 

Buildings,  other  than  mill   14,440  40 

Plant    7,464  04 

$114,998  83 

Mill   $91,671  98 

Saws,  belts,  &c   3,605  72 

  95,277  70 

Total   $210,276  53 

Leave  was  reserved  to  reduce  the  verdict  by  the  amount 
of  the  mill  property. 

During  Michaelmas  term,  November  16, 1875,  J.  H.  Cam- 
eron, Q,.C.,fi\mg  a  number  of  affidavits,  obtained  a  rule  call- 
ing on  the  plaintiff's  to  shew  cause  why  the  verdict  obtained 
for  them  in  this  cause  should  not  be  set  aside,  and  a  new 
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trial  had  between  the  parties,  on  grounds  disclosed  in  the  affi- 
davits ;  and  for  excessive  damages ;  and  for  the  admission  of 
improper  evidence  by  allowing  the  testimoi:y  of  several 
witnesses  on  the  point  of  the  escape  of  sparks  from  the 
chimneys  of  the  steamboat  in  question,  at  other  times  and 
in  other  places  than  the  time  and  place  when  and  where 
the  fire  complained  of  occurred  ;  and  for  misdirection  in 
this,  that  the  learned  Judge  told  the  jury  that  it  is  a  test 
by  which  jou  can  judge  of  the  credibility  of  the  witnesses 
of  the  defendants,  on  the  steamer,  by  the  statements  of 
those  witnesses  who  speak  of  the  screens  being  open  at 
other  times  and  other  places  than  the  time  and  place  when 
and  where  the  fire  occurred,  when,  according^  to  the  state- 
ments  of  the  defendants'  witnesses  engaged  in  the  working 
of  the  screens  and  furnaces,  such  an  occurrence  by  their 
constant  practice  was  impossible.  And  also  in  telling  the 
jury  that  if  the  sparks,  according  to  the  witnesses  of  the 
defendants,  could  not  issue  from  the  chimneys  when  the 
dampers  and  screens  were  closed,  if  the  jury  found  th?  fire 
was  caused  by  sparks  from  the  steamer^  this  was  evidence 
of  negligence.  And  also  in  not  telling  the  jury  that  the 
damages  to  the  mill  property  proper  were  too  remote  to  be 
recovered  against  the  defendants.  Also  that  the  verdict 
was  against  the  weight  of  evidence  ;  and  for  the  discovery 
of  new  evidence  as  shewn  by  the  affidavits  ;  or  to  reduce 
the  verdict  on  the  leave  reserved  at  the  trial. 

During  the  term.  May  25,  187G,  S.  Richards,  Q.  C,  with 
him,  Bethune,  Q,C.,  shewed  cause.  They  filed  affidavits 
in  answer  to  the  affidavits  filed  on  the  part  of  the  defence. 
The  evidence  of  the  screens  being  open  on  other  occa- 
sions and  at  other  places  than  at  the  time  and  place  in 
question  was  properly  received :  Field  v.  The  Neiv  York 
Central  R.  W.  Co.,  32  N.  Y.  839,  347,  348  ;  Sheldon  v.  The 
Hudson  River  R.  W,  Co.,  14  N.  Y.  218;  Piggot  v.  The 
Eastern  Counties  R,  W.  Co.,  3  C.  B.  229;  Aldridge  v.  The 
Great  Western  R.  W.  Co.,  S  M.  &  G.  515;  Woodiuard  v. 
Buchanan,  L.  R.  5  Q.  B.  285.    The  verdict  was  justified  by 
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the  evidence:  Fremantle  v.  London  mid  North  Western 
K  W.  Co.,  10  C.  B.  N.  S.  89 ;  Quebec  Fire  Assurance  Co.  v. 
Molson,  1  L.  C.  R.  223.  The  evidence  objected  to  was  ad- 
missible, at  all  events  as  rebuttal  evidence  to  test  the 
credibility  of  witnesses,  as  ruled  by  the  learned  Judge. 
There  was  no  contributory  negligence  sheA\Ti  on  the  part 
of  the  plaintiffs :  Holmes  v.  Midland  R  W.  Co.,  35  U.  C.  R. 
253 ;  Jaffrey  v.  Toronto,  Grey,  and  Bruce  R  W.  Co.,  23  C. 
P.  553,  S.  C.  24  C.  P.  271.  And  there  w^as  no  misdirection 
as  to  damages  or  otherwise :  Wharton  on  Negligence,  sec. 
151;  Smith  Y.London  and  South-Western  R.  W,  Co.,  Ij, 
R.  5  C.  P.  98. 

J.  H.  Cameron,  Q.  C,  with  him  M.  C.  Cameron,  Q.  C, 
supported  the  rule.  The  evidence  objected  to  was  not  ad- 
missible upon  the  ground  taken  by  the  counsel  for  the  plain- 
tiffs when  he  presented  it,  or  upon  the  ground  on  which 
the  learned  Judge  afterwards  held  it  was  rightly  received  : 
Piggot  V.  The  Eastern  Counties  R.  W.  Co.,  3  C.  B.  238 
Wharton  on  Negligence,  sees.  872,  873.  The  objection 
was  raised  with  the  first  witness  and  persisted  in  through- 
out the  case.  And  there  was  no  evidence  of  negligence 
proper  for  the  consideration  of  the  jury  :  Scott  v.  The 
London  and  St.  Katherine  Docks  Co.,  3  H.  &  C.  596  ; 
Cotton  V.  Wood,  8  C.  B.  N.  S.  568. 

June  29,  1876.  Harrison,  C.  J. — I  regret  to  say  that 
in  my  opinion  there  has  been  a  miscarriage  in  this  case, 
which  renders  the  granting  of  a  new  trial  imperative. 

I  have  come  to  the  conclusion — after  carefully  reading  all 
the  cases  cited,  as  well  on  the  part  of  the  plaintifYs  as  the 
defendants — that  the  evidence  of  the  screens  being  open 
and  the  escape  of  sparks  therefrom  on  other  occasions  and 
at  other  places  than  at  the  time  and  place  in  question,  was 
inadmissible,  and  ought  to  have  been  excluded  from  the 
consideration  of  the  jury. 

The  declaration  charges  negligence  by  the  defendants  on 
a  particular  occasion,  and  at  a  particular  place,  whereby^ 
&c.,  and  this  the  defendants  deny. 
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The  only  issue,  therefore,  for  determination  by  the  jury 
was,  whether  there  was  the  negligence  charged  on  the 
occasion  and  at  the  place  alleged,  resulting  in  damage  to 
some  amount  to  the  plaintiffs. 

If,  on  the  day  and  at  the  place  in  question,  the  screens 
were  open  and  sparks  escaped,  one  or  more  of  which  sparks 
set  fire  to  the  pile  of  lumber,  there  was  such  negligence  and 
such  damage  as  alleged,  and  the  jury  should  find  for  the 
plantifts. 

It  could  not  assist  the  jury  in  coming  to  a  determination 
on  that  issue,  to  shew  that  on  other  days  and  other  places 
the  screens  were  open  and  sparks  escaped. 

Such  evidence  would,  in  my  opinion,  in  such  a  case  be 
more  likely  to  mislead  than  to  assist  the  jury  in  arriving  at 
a  proper  determination. 

The  Courts,  as  a  rule,  with  some  exceptions,  are  especially 
careful  in  cases  of  trial  by  jury  to  refuse  the  admission  of 
collateral  matters  in  evidence. 

There  is  no  such  thing  in  a  Court  of  law  with  a  jury 
as  receiving  evidence  de  bene  esse.  The  hearing  of  the 
evidence  by  the  jury,  if  such  evidence  as  ought  not  to  have 
been  heard,  unless  afterwards  in  some  manner  absolutely 
withdrawn  from  the  consideration  of  the  jury,  must  result 
in  the  granting  of  a  new  trial,  provided  in  the  opinion  of 
the  Court  to  which  the  application  is  made  substantial 
wrong  or  miscarriage  has  thereby  been  occasioned  See 
sec.  34  of  37  Vic.  ch.  7,  0. 

The  refusal  of  Courts  to  receive  evidence  of  collateral 
matters  is  founded  on  good  sense. 

Collateral  facts  are  calculated  to  introduce  a  wide  scope 
of  controversy,  drawing  ofi"  the  minds  of  the  jury  from  the 
point  really  in  issue.  Besides,  the  opposite  party  not  hav- 
ing notice  before  the  trial  that  such  evidence  is  to  be 
received,  cannot  be  prepared  to  rebut  it:  Greenleaf  on 
Evidence,  12  ed.,  vol.  i.,  sec.  52  ;  Taylor  on  Evidence,  6th 
ed.,  vol.  i.,  sec.  298 ;  Best  on  Evidence,  5th  ed.,  sec.  644. 

The  evidence  objected  to  in  this  case  was,  according  to 
the  notes  of  the  learned  Judge,  tendered  for  the  purpose  of 
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shewing  habitual  negligence  on  the  part  of  the  defendants^ 
and  according  to  the  ruling,  w^as  received  in  advance  of  the 
testimony  for  the  defence,  for  the  purpose  of  testing  the 
credibility  of  witnesses  afterwards  sworn  on  the  part  of  the 
defence. 

It  was  not,  I  think,  admissible  either  on  the  ground  on 
which  it  was  tendered  or  received. 

In  some  exceptional  cases,  witnesses  are  allowed  to  testify 
as  to  collateral  facts,  but  in  such  cases  their  answers  are 
conclusive  :  31cCidlough  v.  The  Gore  District  Mutual  Ins. 
Co.,  32  U.  C.  R.  610 ;  S.  C,  34  U.  C.  R.  384. 

To  permit  witnesses  for  the  plaintiff  to  testify  to  col- 
lateral facts,  in  the  expectation  that  the  evidence  may 
contradict  testimony  for  the  defence,  Avould  be  contrary  to 
all  precedent. 

The  cases  directly  bearing  on  the  point  are  not  many. 

In  Malton  v.  Xeshit,  1  C.  &  P.  70,  where  the  de- 
claration was,  for  a  collision  of  ships  on  a  particular  day, 
owing  to  the  negligence  of  the  defendant,  Chief  Justice 
Abbott  refused  to  allow  the  plaintiff  to  shew  negligent  con- 
duct on  the  part  of  the  defendant's  captain,  at  an  earlier 
part  of  the  day  on  which  the  accident  happened. 

In  Aldridge  v.  Great  Western  K  W.  Co.,  3  M.  &  G.  515, 
which  was  an  action  somcAvhat  like  the  present  against  a 
railwa}?-  company,  the  only  point  decided  was,  that  the  case 
was  so  stated  that  the  Court  could  not  say  that  negligence 
was  made  out  so  as  to  direct  for  the  plaintiff,  or  that  there 
was  no  negligence  so  as  to  direct  a  nonsuit.  But  during 
the  argument,  Tindal,  C.  J.,  said,  p.  521 :  "  If  the  case  had 
gone  to  trial,  and  the  plaintiff  had  proved  that  the  engines 
had  frequently  set  fire  to  stacks,  that  would  have  shewn 
negligence ;  but  it  does  not  appear  that  such  an  accident 
had  ever  happened  before."  And  Maule,  J.,  said,  p.  522  : 
"  The  case  does  not  state  that  sparks  had  ever  previously 
come  from  the  engine." 

These  dicta,  however,  were  afterwards  qualified  by  the 
same  learned  Judges  who,  with  others,  delivered  judgment 
in  Piggot  v.  The  Eastern  Counties  R.  W,  Co.,  3  C.  B. 
229.    The  action  was  against  a  railway  company  for  so 
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negligently  managing  and  conducting  an  engine  that 
certain  premises  of  the  plaintiff,  adjoining  the  line  of 
railway,  were  destroyed  by  fire.  In  order  to  shew  that 
the  fire  was  probably  caused  by  sparks  or  particles  of 
ignited  coke  emitted  from  the  funnel  or  chimney  or 
from  the  fire  box  of  the  engine  by  which  the  train 
was  being  propelled,  the  plain tiff''s  counsel  proposed  to 
ask  a  witness  whether  he  had  not  on  other  occasions  ob- 
served sparks  or  ignited  matter  to  proceed  from  engines  of 
the  defendants  passing  along  the  line  adjoining  the  plain- 
tifi"s  farm.  It  was  objected  on  the  part  of  the  defendants  that 
this  was  not  a  proper  question,  insomuch  that  it  was  not  com- 
petent to  the  plaintifi"  in  this  case  to  prove  the  emission  of 
sparks  or  ignited  matter  from  other  engines  passing  the 
spot  on  other  occasions  without  shewing  them  to  have  been 
under  the  care  of  the  same  driver,  driven  at  the  same  speed, 
with  the  same  number  of  carriages  and  passengers,  and  of 
the  same  construction  as  the  engine  in  use  at  the  time  of 
the  accident.  The  dicta  of  Tindal,  C.  J.,  and  Maule,  J.,  in 
Aldridge  v.  The  Great  Western  K  W.  Co.,  3  M.  &  G.  515,, 
521,  522,  were  relied  on  upon  the  part  of  the  plaintiff*,  and 
on  the  strength  of  these  dicta,  Alderson,  B.,  who  tried  the- 
case,  received  the  evidence.  The  jury  returned  a  verdict 
for  the  plaintiff.  A  rule  nisi  was  afterwards  granted  on 
the  ground  of  improper  reception  of  evidence.  The  learned 
Judge  who  tried  the  case  reported  to  the  Court  that  he 
held  the  evidence  admissible  for  the  purpose  of  ascertaining, 
whether  or  not  sparks  or  ignited  particles  of  coke  could 
be  thrown  to  so  great  a  distance  from  the  line  as  the  spot 
in  question. 

In  delivering  judgment  in  Piggot  v.  Eastern  Counties 
R.  W.  Co.,  3  C.  B.  229,  Tindal,  C.  J.,  said,  p.  241 :  ''With  respect 
to  the  evidence  that  was  objected  to,  I  think  it  clearly  was 
admissible  for  the  purpose  for  which  it  was  received,  viz., 
to  ascertain  the  possibility  of  fire  being  projected  from  the 
engine  to  such  a  distance  from  the  railway  as  the  building 
in  question.  Whether  or  not  it  was  admissible  for  any 
other  purpose,  it  is  unnecessary  to  enquire." 
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Maule,  J.,  said,  p.  242 :  The  matter  in  issue  was,  whether 
or  not  the  plaintiff's  property  had  been  destroyed  by  fire 
proceeding  from  the  defendants'  engine :  and  involved  in 
that  issue  w^as  the  question  whether  or  not  the  fire  could 
have  been  so  caused.  The  evidence  was  offered  for  the 
purpose  of  shewing  that  it  could :  and  for  that  purpose  it 
was  clearly  material,  and  admissible." 

Coltman,  J.,  said,  p.  241 :  "  It  appears  from  the  report  of  the 
learned  Judge,  that  the  evidence  in  question  was  admitted, 
not  for  the  purpose  of  shewing  a  general  habit  of  negli- 
gence on  the  part  of  the  company,  but  to  shew  that  the 
injury  might  have  been  caused  in  the  way  suggested,"  and 
for  that  purpose  he  held  it  admissible.  Cress  well,  J.,  con- 
'Curred. 

It  would  seem  that  the  decision  in  Plg[/ot  v.  The  East- 
ern Counties  R.  W.  Co.,  3  C.  B.  229,  is  not  inconsistent 
wdth  the  ruling  of  Abbott.  C.  J.,  in  Malton  v.  Nesbit,  1  C. 
&  P.  70 ;  and  the  latter  case  is  an  authority  against  the 
admission' of  the  evidence  in  this  case,  either  for  the  pur- 
pose suggested  by  the  counsel  for  the  plaintiffs  when 
pressing  the  reception  of  the  evidence,  or  for  the  purpose 
suggested  by  the  learned  Judge  after  he  had  received  the 
evidence. 

In  Fremantle  v.  The  London  and  North  Western  R.  W. 
Co.,  10  C.  B.  N.  S.  89,  I  do  not  find  according  to  the  report 
of  the  case  that  such  evidence  was  either  tendered  or 
received. 

It  appears  to  me,  that  the  weight  of  English  authority 
is  against  the  reception  of  the  evidence  objected  to  in  this 
case  for  the  purpose  for  which  it  was  either  tendered  or 
received. 

Mr.  Bethune,  in  the  absence  of  any  English  authority 
supporting  his  contention,  relied  upon  some  United  States 
authorities. 

The  United  States  authorities  on  the  point  are  contra- 
dictory, but  even  if  uniform,  and  opposed  to  the  English 
.authorities,  we  should  not  feel  at  liberty  to  follow  them. 

In  Re  Baltimore  and  Susquehanna  R.  W.  Co.  v. 
Woodruff,  4  Md.  242,  decided  in  1853,  which  was  aa 
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action  against  a  railway  company  for  the  recovery  of 
damages  beca-use  of  fire  negligently  communicated  to  the 
plaintiffs'  property  from  the  defendants'  locomotive,  the 
plaintiffs  offered  to  prove  that  before  the  occurrence  of  the 
fire  in  question  fire  had  been  communicated  by  defendants*" 
engine  to  the  property  of  others ;  but  the  evidence  was^ 
held  by  the  Court  of  Appeals  to  be  inadmissible  either  to 
prove  that  defendants'  engine  created  the  fire  in  contro- 
versy, or  to  rebut  the  defendants'  proof  of  care  and  dili- 
gence. 

In  Sheldon  v.  The  Hudson  River  R.  W.  Co.,  14  N.  Y. 
218,  decided  in  1856,  but  in  which  no  reference  was  made 
to  the  preceding  case, and  which  was  an  action  to  recover  the 
value  of  a  building  burnt,  as  it  was  alleged,  by  sparks  from 
one  of  the  defendants'  engines,  which  passed  shortly  before 
the  fire,  and  was  claimed  to  have  been  carelessly  managed 
and  unskillfully  constructed,  evidence  that  engines  of  the 
defendants  passing  near  that  place  on  other  occasions 
emitted  sparks  and  coals  which  fell  further  from  the  track 
than  the  building  in  question,  was  received  after  the  plain- 
tiff had  given  evidence  tending  to  exclude  the  probability 
that  fire  was  communicated  by  other  means. 

The  judgment  in  favour  of  the  admission  of  the  testi- 
mony was  read  by  Denio,C.  J.  And  Justices  A.  S.  Johnson,, 
Seldon,  and  Mitchell,  Judges  of  the  Court  of  Appeal,  con- 
curred ;  so  did  Mr.  Justice  Hubbard,  who  was  an  ex  officio 
justice  of  the  Court ;  but  Justice  Comstock  of  the  Court 
of  Appeal,  and  Justices  T.  A.  Johnson  and  Wright,  ex 
officio  Justices  of  the  Court,  dissented.  The  dissenting 
opinions  are  not  published;  but  the  weight  of  the  case 
as  an  authority  for  the  support  of  the  general  proposition, 
for  which  it  was  cited  is  much  lessened  ;  first,  because  so 
many  of  the  Judges  dissented  from  the  decision  pronounced  ; 
and  secondly,  because  the  decision  itself  is  contrary  to  that 
of  the  Court  of  Appeal  in  Maryland,  a  fact  not  present  to- 
the  minds  of  the  J udges  when  deciding  the  case. 

Besides,  the  ground  on  which  the  decision  was  rested  by 
Hubbard,  J.,  is  not  inconsistent  with  Piggot  v.  The  Eastern 
Counties  R.  W.  Co. 
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He  said,  p.  222  :  "  It  is  not  essential  to  determine  the  effect 
of  the  evidence  upon  the  charge  of  negligence  ;  it  is  enough 
if  the  same  was  competent  for  any  purpose.  I  think  it  was 
competent  for  the  purpose  of  shewing  that  sparks  might 
have  escaped  from  the  defendants'  engine,  and  been  borne 
by  the  wind  to  a  distance  from  the  railroad  track  equal  ta 
that  of  the  mill  house  in  question  ;  thus  shewing  a  loossi- 
hility,  and  in  connection  with  other  circumstances  a 
probability,  that  the  fire  originated  in  the  manner  alleged 
in  the  complaint." 

The  same  Court  afterwards,  in  Field  v.  The  New  York 
Central  K  W.  Co.,  32  N.  Y.  339,  decided  in  1865,  adhered 
to  their  former  decision  notwithstanding  the  decision  of 
The  Baltimore  (t  Susquehanna  R.  W.  Co.  v.  Woodruff,  4 
Md.  242,  which  was  cited  by  counsel  on  the  argument. 
So  in  the  recent  case  of  Wehh  v.  Rome,  Watertoiun,  and 
Ogdensburgh  B.  W.  Co.,  49  N.  Y.  420  ;  S.  C,  4  Am.  Rail- 
way Reports,  547,  in  a  similar  action,  where  the  Court 
allowed  the  plaintiff  to  give  evidence,  shewing  that  the 
defendant's  engine,  for  a  month  or  two  before  the  fire,  had 
dropped  quantities  of  live  coal  in  the  locality  of  the  fire ; 
that  there  were  live  coals  at  other  places  at  the  time  of  the 
fire ;  and  that  coal  at  other  times  had  dropped  from  the 
engine  in  question — to  all  of  which  the  defendants  objec- 
ted, and  the  Court  of  Appeal  held  that  the  evidence  was 
pertinent  and  proper. 

So  far,  all  that  can  be  said  about  the  United  States  de- 
cisions to  which  I  have  referred,  is,  that  the  Courts  of 
Appeal  of  Maryland  and  New  York,  respectively,  are  at 
variance  on  the  point. 

I  prefer  the  decision  in  the  State  of  Maryland,  because 
I  think  that  it  is  more  than  the  New  York  State  decisions 
in  accordance  with  the  English  decisions,  and  with  the 
rule  which  excludes  evidence  as  to  collateral  issues. 

While  conceding,  on  the  authority  of  Figgot  v.  The 
Eastern  Counties  R.  W.  Co.,  3  C.  B.  229,  that  evidence  such 
as  objected  to  here  may  be  received  on  the  question  whether 
aparticular  engine  is  capable  of  projecting  fire  to  a  particular 
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distance,  as  to  which  there  was  no  such  question  here,  I 
cannot  hold  that  it  is  admissible  for  any  such  purpose  as 
suggested  by  counsel  for  the  plaintiffs  in  this  case  when  he 
tendered  the  evidence,  or  for  any  such  purpose  as  suggested 
by  the  learned  J udge  when  he  ruled  in  favour  of  the  recep- 
tion of  the  evidence. 

This  conclusion  renders  unnecessary  any  expression  of 
opinion  on  the  other  points  raised  in  the  rule. 

In  my  opinion  the  rule  must  be  made  absolute,  without 
costs. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  absolute. 


Jackson  et  ux.  v.  Yeomans. 

Mortgage — Absence  of  covenant  to  pay — Verbal  promise  to  pay,  on  the 
mortgagee  loait'mg  for  two  months — Possession — Statute  of frauds. 

Defendant,  having  purchased  land  from  the  plaintiff  for  $6,000,  paid 
$400  down,  and  gave  a  mortgage  for  the  balance  of  $5,400,  $400  of 
which  was  to  be  paid  on  an  event  specified,  $1,000  within  three 
months,  and  the  remaining  $4,000  in  three  equal  payments  in  six, 
twelve,  and  nine  months  from  the  date  of  the  mortgage  :  but  the 
mortgage  contained  no  covenant  to  pay.  The  first  payment  of  $400 
was  made,  and  afterwards,  in  consideration  of  the  plaintiflf  forbearing 
to  take  any  proceedings  on  the  mortgage  for  two  months,  defendant 
promised  to  pay  the  $1,000  then  overdue.  The  plaintiff,  having  waited 
accordingly,  and  left  the  plaintiff  in  possession  for  that  time,  sued  upon 
this  promise. 

Held,  Wilson,  J.,  dissenting,  that  he  could  not  recover,  for  that  the 
promise,  which  was  verbal,  was  a  contract  for  an  interest  in  land, 
within  sec.  4  of  the  Statute  of  Frauds  ;  and  that  if  it  amounted  to  a 
lease,  it  was  not  one  within  sec.  2,  so  as  to  be  good  without  writing. 

Per  Wilson,  J. —The  agreement  was  a  demise,  and  within  sec.  2,  and 
the  $1,000  promised  to  be  paid  might  for  this  purpose  be  treated  as 
rent  reserved  for  the  two  months. 

The  declaration  and  other  pleadings  in  this  cause  will 
be  found  in  28  U.  C.  R.  307. 

The  mortgage  given  by  defendant  to  the  female  plaintiff 
will  also  be  found  set  out  in  the  same  place. 

The  cause  had  been  brought  down  to  trial  six  times. 
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The  first  trial  was  before  Hagarty ,  C.  J.  C.  P.,  in  the  Fall  of 

1868,  at  Belleville,  when  a  verdict  was  rendered  for  the 
plaintiff  for  Si  ,000.  This  verdict  was  set  aside,  on  the 
ground  that  the  verdict  was  unsatisfactory:  28  U.  C.  R. 
307,  312. 

The  second  trial  was  before  Wilson,  J.;  in  the  spring  of 

1869,  at  Belleville,  and  the  jury  failed  to  agree. 

The  third  trial  was  before  Morrison,  J.,  in  the  Fail  of 

1869,  at  Belleville,  and  the  jury  again  failed  to  agree. 

The  fourth  trial  was  before  Gwynne,  J.,  in  the  Spring  of 

1870,  at  Belleville,  and  the  jury  again  failed  to  agree. 

The  fifth  trial  Avas  before  Hughes,  Co.  J.,  in  the  fall  of 
1873,  at  Belleville,  when  a  verdict  was  rendered  for  the 
plaintiff's  for  $1,340  ;  but  this  verdict  was  afterwards  set 
aside,  on  the  ground  that  the  female  plaintiflT,  as  the  law 
then  was,  had  been  improperly  called  as  a  witness  on  her 
own  behalf. 

The  last  trial  was  before  Gait,  J.,  at  Belleville,  at  the  last 
Fall  Assizes.  The  learned  Judge  dispensed  with  a  j  ury,  and 
found  a  verdict  for  plaintiff"  for  $1,450. 

The  female  plaintiff*,  before  23rd  January,  1868,  owned 
sixteen  acres  of  lot  19,  in  the  5th  concession  of  Madoc. 

It  was  on  that  day  conveyed  by  her  to  the  defendant  for 
the  sum  of  $6,000.  The  defendant  paid  $600  in  cash,  and 
gave  a  mortgage  for  the  balance  of  $5,400.  The  latter 
amount  was  payable  as  follows  : — $400  within  twenty-four 
hours  a^ter  the  result  of  a  crushing  of  rock  from  the  shaft 
upon  the  land  was  ascertained,  such  crushing  to  take  place 
as  soon  after  twelve  days  from  the  date  of  the  mortgage  as 
a  mill  could  be  procured  to  do  the  same  ;  the  further  sum 
of  $1,000  within  three  months  from  the  date  of  the  mort- 
gage, and  the  remaining  $4,000  in  three  equal  payments, 
to  be  respectively  made  in  six,  nine,  and  twelve  months 
from  the  date  of  the  mortgage. 

The  ordinary  covenant  by  the  mortgagor  for  payment  of 
the  mortgage  money  was  erased  from  the  instrument  before 
execution. 

The  first  payment  of  $400  under  the  mortgage  was  paid, 
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The  payment  of  $1,000,  due  on  23rd  April,  1868,  was- 
never  made.  There  was  no  promise  to  pay  it  contained  in 
the  mortgage. 

The  dispute  between  the  parties  was  as  to  whether  de- 
fendant afterwards  promised,  in  consideration  of  the  plaintifT 
forbearing  for  two  months' after  default  to  take  possession 
of  the  land,  to  pay  the  $1,000  and  interest,  payable  23rd 
April,  1868. 

The  female  plaintiff  swore  that  after  the  day  fixed  for 
this  payment,  she  saw  the  defendant  in  Belleville  in  com- 
pany with  her  husband :  that  the  latter,  in  the  presence  of 
defendant,  said  defendant  wanted  her  to  wait  two  months,, 
and  said  he  would  pay  the  $1,000  if  she  would  wait  the 
two  months,  and  not  put  him  to  any  trouble,  or  take  any 
steps  on  the  mortgage ;  and  that  she  then  and  there  agreed 
to  his  proposition,  and  did  refrain  for  two  months  to  take 
any  proceedings  to  recover  possession  of  the  property. 

The  male  plaintiff  in  all  respects  corroborated  the  testi- 
mony of  his  wife. 

There  was  also  the  testimony  of  one  George  Orr,  who 
afterwards  sold  a  farm  to  the  plaintiffs,  and  swore  that 
defendant  told  him  that  Jackson  and  his  wife  had  made  a 
special  agreement  with  him  to  wait  two  months  on  him^ 
and  that  he  was  to  pay  the  $1,000. 

The  defendant  was  called  as  a  witness  on  his  own  behalf,, 
and  contradicted  the  evidence  of  the  plaintiff,  his  wife, 
and  Orr;  and  swore  that  he  never  had  agreed  as  the  plain- 
tiffs represented,  and  never  had  such  a  conversation  with 
Orr  as  he  represented. 

There  was  other  testimony  given,  but  it  had  not  any 
very  material  bearing  on  the  question  in  dispute. 

The  defendant,  at  the  time  of  the  alleged  promise,  was 
in  possession  of  the  land,  and  was  anxious  to  be  allowed  to 
retain  possession. 

There  was  no  evidence  given  as  to  its  annual  value. 

There  was  evidence  to  shew  that  the  plaintiffs  |  took 
possession  before  the  expiration  of  the  two  months,  but 
this  was  disproved  by  the  plaintiffs. 
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Counsel  for  the  defendant  proposed  to  ask  the  defendant 
what  were  the  arrangements  between  himself  and  his  co- 
adventurers  as  to  the  payment  of  the  mortgage,  but  this 
the  learned  Judge  declined  to  receive  as  evidence. 

The  learned  Judge  found  that  the  defendant  did  promise 
to  pay  the  plaintiffs  the  sum  of  $1,000  mentioned  in  the 
mortgage,  if  the  plaintiff,  Sarah  Jackson,  would  wait  two 
months,  and  would  refrain  from  taking  any  steps  on  the 
mortgage,  and  that  the  plaintiffs  did  refrain  fr-om  taking 
any  steps  on  the  mortgage,  and  did  wait  for  the  two  months. 
He  therefore  entered  a  verdict  for  plaintiff  for  $1,450,  being 
the  Si, 000  and  interest  thereon. 

During  Michaelmas  term,  November  18,  1875,  G.  D. 
Dickson,  obtained  a  rule  calling  on  the  plaintiffs  to  shew 
cause  why  the  last  mentioned  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendant,  or  for  a  nonsuit, 
or  to  reduce  the  verdict,  upon  the  grounds  following : — 1. 
That  the  verdict,  according  to  the  law  and  evidence,  should 
be  for  the  defendant.  2.  That  the  plaintiffs  are  not  under 
any  circumstances  entitled  to  interest,  so  the  verdict  should 
be  reduced  to  Si, 000.  S.  That  the  promise  laid  in  the 
declaration  was  not  proved.  4.  That  the  promise  was 
without  consideration.  5.  That  the  promise  related  to  an 
interest  in  land,  and  not  being  in  writing  could  not  be  enforced. 

6.  That  the  promise  proved,  if  any,  was  a  promise  to  pay  • 
the  $1,000  mentioned  in  the  mortgage  as  due  on  23rd  of 
April,  1868,  upon  the  23rd  of  June,  1868,  and  not  to  pay 
Sl,000  for  the  forbearance  and  giving  of  day  of  payment. 

7.  That  the  only  consideration  for  the  alleged  promise  was, 
a  giving  of  time  to  pay  S1,000,  for  which  defendant  was 
not  liable.  8.  That  the  weight  of  evidence  is,  that  defen- 
dant did  not  promise  as  alleged.  9.  That  the  Sl,000  alleged 
to  have  been  promised  was  promised  to  be  paid  on  the  land 
as  part  of  the  purchase  money,  and  not  upon  or  for 
time.  10.  That  neither  party  intended  thereby  to  create  a 
new  liability.  Or  why  the  verdict  should  not  be  set  aside,, 
and  a  new  trial  had  between  the  parties,  upon  the  ground' 
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of  improper  rejection  by  the  learned  Judge  of  evidence 
tendered,  in  this,  that  he  rejected  evidence  as  to  what 
was  the  agreement  between  the  defendant  and  those 
interested  with  him  as  to  the  amount  he  was  to  pay,  and 
the  pleadings  in  the  suit  hereto  in  the  Common  Pleas,  and 
on  the  ground  of  discovery  of  evidence  since  the  trial, 
disclosed  in  the  affidavit  of  the  defendant,  and  of  George 
Dean  Dickson. 

During  Hilary  term,  February  24,  1876,  George  Hen- 
derson, Q.  C,  shewed  cause  He  admitted  that  no  action 
would  lie  for  the  money  merely  under  the  mortgage,  but 
contended  that  the  evidence  shewed  the  plaintiffs  had  a  right 
to  re-enter  for  default,  and  postponed  the  exercise  of  the 
right  for  two  months  on  the  promise  of  the  defendant 
to  pay  the  money  at  the  expiration  of  that  time,  and  sub- 
mitted that  this  promise  was  not  one  under  the  fourth 
section  of  the  Statute  of  Frauds.  He  cited  Nash  v.  Arm- 
strong, 30  L.  J.  C.  P.  286  ;  Nunn  v.  Fabian,  L.  R.  1  Ch.  35; 
Donellan  v.  Read,  3  B.  Ad.  899,  906 ;  Soiich  v.  Straw- 
hridge,  2  C.  B.  808 ;  Nicholls  v.  Kordheimer,  22  C.  P.  53 ; 
Alliance  Bank  v.  Brown,  10  Jur.  N.  S.  1121 ;  Ogle 
V.  Earl  Vane,  L.  K  2  Q.  B.  275 ;  S.  C,  L.  R.  3  Q.  B.  272 ; 
Morgan  v.  Griffith,  L.  R.  6  Ex.  70  ;  Ershine  v.  Adeane,  L.  R. 
8  Ch.  756.  He  also  contended  that  there  was  no  rejection 
of  evidence,  and  that  the  alleged  discovery  of  new  evidence 
was  answered  by  the  affidavit  of  the  plaintiffs,  which  he 
filed. 

James  Bethune,  with  him  G.  D.  Dickson,  contra.  The 
promise  relied  on,  was  clearly  within  the  Statute  of 
Frauds :  Browne  on  the  Statute  of  Frauds,  sees.  231,  248, 
249 ;  Fry  on  Specific  Performance,  sec.  403 ;  Cross  v. 
Wichens,  18  Q.  B.  410  ;  Cocldng  v.  Ward,  1  C.  B.  858  ; 
Smart  v.  Harding,  15  C.  B.  652,  658 ;  Horsey  v.  Graham, 
L.  R.  5  C.  P.  9 ;  Kelly  v.  Webster,  12  C.  B.  283,  290,  per 
Maule,  J. ;  Wells  v.  The  Mayor,  Sc.,  of  Kingston-upon- 
Hull,  L.  R.  10  C.  P.  402,  406  ;  Buttermere  v.  Hayes,  5  M. 
&  W.  456 ;  Wood  v.  Leadbitter,  13  M.  &  W.  838  ;  Cox  v. 
Peele,  2  Bro.  C.  C.  334;  Sanderson  v.  Graves,  L.  R.  10 
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Ex.  234  ;  Marshall  v.  Green,  L.  R.  1  C  P.  1).  35  ;  Dart  on 
Yendors  and  Purchasers,  5th  ed.,  197.  There  was  improper 
rejection  of  evidence:  Doivling  v.  Doiuling,  lOIr.  C.  L.  R. 
236.  And  under  no  circumstances  were  the  plaintiffs  entitled 
to  interest  on  the  $1,000  :  Duncomhey.  Brighton  Club  and 
Norfolk  Hotel  Co.,  L.  R  10  Q.  B.  1071. 

June  29,  1876.  Harrison,  C.  J. — I  think  the  verdict 
is  in  accordance  with  the  weight  of  evidence,  and  if  there 
were  no  question  of  law  raised  in  this  long  litigated  case, 
the  rule  nisi  would  have  to  be  discharged. 

But  the  question  of  law  now,  so  far  as  I  am  aware,  for , 
the  first  time  raised  b}^  counsel  for  defence  is,  whether  the 
promise  found  by  the  learned  Judge  who  tried  the  cause 
should,  under  the  Statute  of  Frauds,  be  evidenced  by 
w^riting — in  other  words,  w^hether  the  agreement  can,  under 
the  fourth  section  of  the  statute,  be  said  to  be  "  a  contract 
or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them." 

These  words  have  given  rise  to  a  great  d-eal  of  discussion, 
and  very  high  authorities  have  said  that  it  is  impossible  to 
reconcile  all  the  decisions  on  the  subject.  Per  Lord  Cole- 
ridge, in  Marshall  v.  Green,  L.  R.  1  C.  P.  D.  35,  38. 

The  effect  of  the  clause  is,  to  render  the  contract,  if  not 
in  writing,  void  altogether  as  a  contract,  although  it  may 
operate  as  a  license,  so  as  to  excuse  a  trespass  on  the  land 
until  revoked :  Carrington  v.  Moots,  2  M.  &  W.  248. 

The  statute  extends  to  interests  created  de  novo,  as  well 
as  to  subsisting  interests :  Anon.,  1  Ventr.  361. 

Mere  possession  of  land  seems  to  be  properly  regarded  as 
such  an  interest  in  or  concerning  land  itself  as  cannot  be 
contracted  for  or  disposed  of  without  writing.  Mr.  Baron 
Park,  it  is  true,  in  a  case  where  the  contract  in  question 
was  really  for  an  assignment  of  a  lease,  and  of  course  not . 
binding  by  parol,  said  that  if  it  had  been  to  relinquish  the 
possession  merely,  it  might  not  have  amounted  to  a  con- 
tract for  an  interest  in  land :  Biittermere  v.  Hayes,  5  M.  & 
W.  456.    But  upon  such  a  casual  suggestion  as  this  it  would . 
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be  unreasonable  to  base  an  exception  which  goes  more  to 
the  letter  than  the  spirit  of  the  statute.  See  Browne  on 
the  Statute  of  Frauds,  sec.  281. 

Where  anything  is  done  which  substantially  amounts  to 
a  sale  or  parting  with  an  interest  in  land,  the  contract  is 
"  for  or  relating  to  the  sale  of  an  interest  in  or  concerning 
lands,  tenements,  or  hereditaments"  within  the  fourth 
section  of  the  Statute  of  Frauds.  Per  Maule,  J.,  in  Kelly 
V.  Webster,  12  C.  B.  283,  290. 

A  bill  to  carry  into  execution  an  oral  agreement  between 
solicitors,  that  there  should  be  a  decree  of  foreclosure,  that 
the  estate  should  be  sold,  the  mortgagee  paid  her  principal 
money  and  interest,  and  the  remainder  to  the  mortgagor, 
was  dismissed  as  being  within  the  Statute  of  Frauds :  Cox 
V.  Peele,  2  Bro.  C.  C.  334. 

As  between  the  mortgagor  and  mortgagee  the  fee  passes 
to  the  morto^aojee  at  the  time  of  the  execution  of  the  deed, 
and  the  mortgagee  may  enter  immediately,  unless  there  be 
at  least  a  written  agreement  to  the  contrary.  See  Mann 
V.  English,  38  U.  C.  R.  240.  See  also  IS'ewall  v.  Wright, 
3  Mass.  138,  155  ;  Inhabitants  of  Groton  v.  InhabitoMts  of 
Boxborough,  6  Mass.  50  ;  Goodivin  v.  Richardson,  11  Mass. 
469  ;  Scott  v.  McFarland,  13  Mass.  309  ;  Pomeroy  v.  Win- 
ship,  12  Mass.  514 ;  Colman  v.  Packard,  16  Mass.  39. 

In  Colman  v.  Packard,  16  Mass.  39,  the  Court  said : — 
"  There  can  be  no  doubt  that  the  parties  intended  that  the 
mortgagor  should  remain  in  possession,  until  there  was  a 
breach  of  the  condition  of  the  deed.  But  b}^  the  principles 
of  the  common  law,  as  well  as  by  our  own  statutes  relating 
to  the  conveyance  of  real  estate,  agreements  to  that  effect 
must  be  in  writing,  to  be  obligatory." 

In  Maine,  where  by  a  statute  a  mortgagee  might  recover 
possession  before  any  breach  of  the  condition  "  when  there 
is  no  agreement  to  the  contrary,"  it  was  held  that  such  an 
agreement  affecting,  as  it  does,  the  title  to  real  estate, 
must  be  in  writing:  Norton  v.  Webb,  35  Maine  218. 

In  Connecticut  it  was  on  the  same  ground  held 
that   a  verbal  agreement,  made  at  the  delivery  of  a 
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deed,  that  the  grantee  should  not  take  possession,  nor  record 
his  deed,  until  he  should  pay  the  first  instalment  of  the 
purchase  money,  required  a  writing :  Gilbert  v.  Bulliey,  5 
Conn.  262. 

The  words,  "  lands,  tenements,  or  hereditaments,"  as  used 
in  the  fourth  section  of  the  Statute  of  Frauds,  are  used  to 
denote  a  fee  simple,  and  the  other  words  to  denote  a  chattel 
interest,  or  some  interest  less  than  a  fee  simple.  Per 
Littledale,  J.,  in  Evans  v.  Roberts,  5  B.  &  C.  829,  839. 

Hence,  an  agreement  to  occupy  lodgings  at  a  yearly  rent, 
payable  in  quarterly  portions,  the  occupation  to  commence 
at  a  future  day,  and  possession  not  being  taken,  requires, 
under  the  statute,  to  be  in  writing :  Inman  v.  Stamp,  1 
Stark.  12. 

An  agreement  to  let  a  house,  then  partially  furnished, 
and  to  send  in  all  furniture  for  completely  furnishing  the 
house,  must  be  in  writing:  Mechelen  v.  Wallace,  7  A.  & 
E.  49. 

An  agreement  for  the  sale  of  an  equity  of  redemption 
must  be  in  Avriting:  Massey  v.  Johnson  et  al.,  1  Ex.  241. 

So  an  agreement  to  sell  a  debt  secured  by  a  bond  and 
also  by  a  mortgage  of  land  :  Toppin  v.  Lomas,  16  C.  B.  145. 

Where  the  person  in  possession  for  a  residue  of  a  term 
of  years  agreed  to  relinquish  possession,  the  agreement  was 
held  to  be  void  for  the  want  of  writing :  Buttermere  v. 
Haijes,  5  M.  &  W.  456. 

So  where  it  was  agreed  between  the  plaintiff,  who  was 
the  tenant  of  a  farm,  and  the  defendant,  that  if  the  plaintiff 
would  surrender  his  tenancy,  and  prevail  on  the  landlord 
to  accept  the  defendant  as  tenant  in  her  place,  the  defendant 
would  pay  £100,  it  was  held  to  require  writing  :  Cocking  v. 
Ward,  1  C.  B.  858.  See  further  Kelly  v.  Webster,  12  C. 
B.  283;  Smart  v.  Harding,  15  C.  B.  652. 

So  an  agreement  to  take  a  messuage  and  pay  for  altera- 
tions :  Vaughan  v.  Hancock,  3  C.  B.  766 ;  Simmons  v. 
Simmons,  12  Jur.  8. 

The  decision  mButtermere  v. Hayes  was  followed  inKelly 
V.  Webster,  12  C.  B.  283,  and  Smart  v.  Harding,  15  C.  B. 
"652. 
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In  the  latter  case  it  was  held  that  an  agreement  for  the 
sale  of  a  milk  walk,  by  which  the  plaintiff  agreed  to  let 
the  defendant  into  occupation  of  premises,  of  which  the 
plaintiff*  was  tenant,  is  a  contract  concerning  an  interest 
in  land,  and  must  be  evidenced  by  writing. 

An  agreement  by  the  termor  to  quit  possession  on  a 
certain  day,  and  pay  all  out-goings  up  to  a  certain  time,  in 
consideration  of  a  sum  of  money  to  be  paid  to  him  by  a 
party  who  has  agreed  with  the  landlord  for  a  lease  of  the 
premises  on  the  termination  of  a  subsisting  term,  or  an 
agreement  by  a  tenant,  under  similar  circumstances,  that  he 
will  part  with  the  land,  and  that  the  intended  lessee  will 
take  it,  must  be  in  writing :  Smith  v.  Tombs,  3  Jur.  72. 
See  further  i^o^we^  v.  Moore,  7  Ex.  870. 

In  Hodgson  v.  Johnson,  E.  B.  &;  E.  685,  where  it  was 
agreed  that  the  plaintiff  should  take  possession  of  a  brick 
yard  which  defendant  was  occupying  as  a  tenant,  and  take 
the  plant  and  bricks  there  at  a  valuation,  it  was  held  that 
the  agreement  must  be  in  writing. 

The  ruling  in  Hodgson  v.  Johnson  was  upheld  and 
followed  in  Johnstone  v.  Cowan,  25  U.  C.  R.  470. 

In  Horsey  v.  Graham,  L.  R.  5  C.  P.  9,  where  the  plain- 
tiff, being  desirous  of  obtaining  a  transfer  of  the  lease  of  a 
public  house  from  the  defendant,  who  was  a  public  house 
broker,  signed  an  agreement  in  the  following  terms  : — "  Mr. 
H.  (the  plaintiff)  now  informs  me  he  is  in  possession  of  £60- 
cash,  and  such  being  the  case,  I  hereby  agree  to  get  the 
lease  and  everything  for  such  sum  of  £60  cash,"  was  a 
contract  necessary  to  be  in  writing,  under  the  Statute  of 
Frauds. 

In  Draper  v.  Holhorn,  24  C.  P.  122,  where,  under  an 
oral  agreement  for  a  lease  made  between  defendant  and 
plaintiff  for  ten  years  on  the  terms  of  the  plaintiff  clearing- 
or  paying  rental,  either  in  clearing  or  money,  and  defendant 
afterwards  sold  the  lot,  it  was  held  that  the  plaintiff'  could 
not  recover,  even  for  the  value  of  the  clearing  done,  with- 
out proof  of  an  agreement  in  writing. 

Whether  a  contract  in  writing  is  essential  or  not  depends 
on  whether,  by  the  agreement  between  the  parties,  it  was 
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intended  to  confer  an  interest  in  land,  or  whether,  apart 
from  any  intention,  the  effect  of  the  agreement  was  such 
as  necessarily  to  confer  such  an  interest.  Per  Lord  Cole- 
ridge in  Wells  v.  Mayor,  'dx.,  of  Kingston-uiJon-Hull,  Jj, 
E.  10  C.  P.  402,  406.  See  farther  Sanderson  v.  Graves. 
L.  K.  10  Ex.  234. 

The  result  of  the  authorities  would  appear  to  be,  that 
wherever  the  conferring  of  an  interest  in  land,  however 
small  the  interest,  by  one  party,  is  the  consideration  for  the 
promise  of  the  other,  the  agreement  must  be  in  writing. 

The  only  right  which  the  defendant  had  to  the  possession 
of  the  land  here  w^as  until  default.    From  and  after  defaujt 
not  only  was  the  legal  estate,  but  the  right  to  immediate 
possession,  in  the  plaintiffs:  Mann  v.  English,  38  U.- 
R.  240. 

It  was,  however,  competent  for  the  mortgagee,  on  or  after 
the  day  of  default,  to  refrain  from  taking  possession,  and 
for  a  valuable  consideration  to  undertake  not  to  do  so, 
either  at  all  or  for  some  given  time,  and  to  the  extent  that 
he  contracted  to  do  so  there  would  be  a  transfer  of  an 
interest  in  land. 

It  appears  to  me  that  this  was  the  effect  of  the  agree- 
ment entered  into  between  the  parties,  as  found  by  the 
learned  Judge,  and  that  such  an  agreement  is  clearly  one 
w^hich,  under  the  fourth  section  of  the  Statute  of  Frauds, 
requires  wanting  to  make  it  valid. 

There  can  be  no  foreclosure  until  default  in  payment,, 
according  to  the  agreement ;  but  as  the  right  of  redemption 
may  be  postponed  during  a  certain  period,  so  the  mort- 
gagee's right  to  call  in  the  money,  and  consequently  to 
foreclose  or  sell,  may  also  be  limited :  Burroives  v.  Molloy  ^ 
2  J.  &  Lat.  521  ;  and  the  limitation  may  be  greater  than 
that  upon  the  right  to  redeem,  for  the  same  reason  does 
not  exist  for  guarding  the  rights  of  the  mortgagee  as  of  the 
mortgagor :  Fisher  on  Mortgages,  vol.  i.  3rd  ed,  sec.  229. 

If  there  be  an  absolute  covenant  not  to  call  in  the  money 
during  a  certain  period,  no  default  of  payment  of  interest 
during  that  period  will  enable  the  mortgagee  to  sue,  not- 
37 — VOL.  XXXIX  U.C.K. 
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withstanding  the  breach  of  the  condition  of  the  mortgage, 
thouo^h  if  there  be  no  such  covenant  the  mort^aoree  can  sue 
at  any  time  after  default  in  payment  of  interest,  however 
distant  may  be  the  day  at  which  the  payment  of  the  prin- 
cipal money  is  reserved  :  Fisher  on  Mortgages,  vol.  i., 
3rd  ed.,  sec.  537,  referring  to  Burrowes  v.  Molloy,  2  J.  & 
Lat.  521. 

Neither  can  a  puisne  mortgagee,  who  has  covenanted  not 
to  foreclose  during  a  certain  time,  proceed  to  redeem  the 
first  mortgagee,  and  to  get  a  conveyance  of  the  legal  estate, 
for  he  has  no  right  to  sue  the  mortgagor,  or  to  bring  him 
before  the  Court  because  of  the  covenant,  and  without  the 
mortgagor  the  first  mortgagee  cannot  be  sued  :  Fisher  on 
Mortgages,  vol.  i.,  3rd  ed.,  sec,  537,  referring  to  Bamsbottom 
V.  Wallis,  Goote  on  Mortgages,  App.  576,  580. 

Whether  the  promise  be  contained  in  a  covenant  which 
imports  consideration,  or  be  without  a  seal  for  a  valuable 
consideration,  it  is  equally  binding  on  the  mortgagee,  and 
in  favour  of  the  mortgagor. 

The  restraint  of  the  rights  of  the  mortgagee,  so  long  as 
it  lasts,  secures  to  the  mortgagor  the  enjoyment  of  the  land. 

This  has  the  effect  of  conferring  an  interest  in  the  land 
to  the  mortofaofor  for  the  time  aojreed,  and  must,  I  think,  be 
in  writing,  under  the  statute,  to  be  enforcible  when 
disputed. 

Here  the  mortgagees  distinctly  swear  that  there  was 
such  an  agreement,  and  the  mortgagor  as  distinctly  swears 
there  was  no  such  an  agreement.  On  the  one  side  or  the 
other  there  is  false  swearing.  The  object  of  the  statute  is, 
to  prevent  false  swearing  in  just  such  a  case ;  and  where 
the  statute  requires  a  writing  to  evidence  the  contract,  we 
have  nothing  to  do  with  the  question  of  the  mere  weight 
of  evidence. 

I  cannot  avoid  the  conclusion  that  this  case  is  not  only 
within  the  language  of  the  statute,  but  within  the  mischief 
which  the  statute  was  designed  to  remedy. 

It  was,  however,  argued  on  the  authority  of  expressions 
of  opinion  to  be  found  in  Donellan  v.  Bead,  3  B.  &  Ad. 
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S99,  906;  Cherry  v.  Heming,  4  Ex.  631,  635;  Soucli  v. 
Straivhridge,  2  C.  B.  808,  and  Lavery  v.  Turley,  6  H.  &  N. 
239,  and  other  cases,  that  where  an  agreement  has  been 
entirely  performed  on  one  side  the  statute  is  inapplicable. 

In  Johnstone  v.  Coivan,  25  U.  C.  R  470,  I,  when  at  the 
bar,  addressed  a  similar  argument  to  this  Court,  then  con- 
sisting of  the  present  Chief  Justice  of  the  Court  of  Appeal, 
the  present  Chief  Justice  of  the  Common  Pleas,  and  my 
brother  Morrison,  but  without  success. 

Chief  Justice  Hagarty  (then  Mr.  Justice  Hagarty)  in 
delivering  judgment  said,  at  p.  477,  referring  to  Hodgson  v. 
Johnson:  "If  we  follow  this  case,  decided  in  1858, we  can- 
not uphold  the  plaintiff's  claim.  There  are  many  expres- 
sions scattered  through  the  cases  as  to  performance  talking 
the  case  out  of  the  statute,  which  support  the  plaintiff's 
view  ;  but  this  case  seems  so  express  that,  I  think,  in  this 
Court,  at  least,  we  should  follow  it." 

Johnstone  v.  Coiuan  has  since  been  upheld,  and  followed 
in  Taylor  v.  Knoiules,  30  U.  C.  R.  200  ;  but  the  authority 
of  Hodgson  v.  Johnson  has  recently  been  somewhat  shaken 
in  Pidbrooh  v.  Laiues,  L.  R.  1  Q.  B.  D.  284. 

It  is  now  decided  that  the  payment  by  the  purchaser 
to  the  vendor  of  the  whole  or  part,  whether  substantial 
or  unsubstantial,  of  the  purchase  money,  is  not  an  act  of 
performance  which  will  take  an  oral  contract  out  of 
the  Statute  of  Frauds :  Fry  on  Specific  Performance,  sec. 
403.  See  also  Johnson  v.  The  Canada  Co.,  5  Grant  558. 
But  where  a  landlord,  having  verbally  agreed  with  his 
tenant  to  grant  him  a  lease  for  twenty-one  years,  at  an 
increased  rent,  with  the  option  of  purchasing  the  freehold, 
died  before  the  execution  of  the  lease,  and  before  his  death 
the  tenant  had  paid  one  quarter's  rent  at  the  increased 
rate,  this  was  held  to  be  sufficient  part  performance  to  take 
the  case  out  of  the  Statute  of  Frauds :  Nunn  v.  Fabian, 
L.  R.  1  Ch.  35. 

The  cases,  however,  as  to  specific  performance  in  equity 
rest  on  a  ground  so  peculiar  to  Courts  of  equity  as  to  afford 
no  real  support  to  the  plaintiffs'  contention  in  the  present 
case. 
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It  must  now  be  taken  as  settled  that  in  cases  falling' 
within  the  fourth  section  of  the  Statute  of  Frauds  the 
performance  of  those  terms  which  directly  bring  the  case- 
within  the  statute  will  not,  at  all  events  at  law,  have  the 
effect  of  taking  the  case  out  of  the  statute  with  regard  to 
the  other  terms.  See  Ghitty  on  Contracts,  9th  ed.,  422 ; 
1  8m.  Leading  Cases,  7th  ed.,  889,  340,  and  the  many- 
cases  cited  in  note  i  to  p.  422  of  11th  Am.  ed.  of  9th  London 
edition  of  Chitty  on  Contracts. 

I  believe  my  brother  Wilson  is  of  opinion  that  the 
agreement  in  this  case  amounts  to  a  demise,  under  the 
second  section  of  the  statute,  and  requires  no  writing. 

This  view  was  not  presented  at  the  bar,  but  whether 
presented  or  not  should  prevail,  if  sustained  by  the  evidence. 

The  first  section  of  the  Statute  of  Frauds  declares,  "  That 
all  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  made  or  created, 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,, 
and  signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only,  and  shall  not  either  at  law  or  in  equity  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect ;  any 
consideration  for  making  any  such  parol  leases  or  .estates,, 
*  *  to  the  contrary,  notwithstanding." 
-  The  second  section  excepts  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  'wliereiiiDon 
the  rent  reserved  to  the  landlord  during  such  term  shall 
amount  unto  two-third  parts,  at  the  least,  of  the  full 
im'proved  value  of  the  thing  demised. 

The  reading  of  the  clause  would  lead  to  the  conclusion 
that  the'  demises  intended  by  it  are  ordinary  demises^ 
whereby  the  relation  of  landlord  and  tenant  is  created,  the 
property  demised  improved,  and  the  rent  two-thirds  at 
leRst  of  the  full  improved  value. 

If  the  effect  of  the  agreement,  as  proved  between  the 
plaintiffs  and  the  defendant,  was  to  establish  the  relation  of 
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landlord  and  tenant  for  the  term  of  two  months,  and  the 
lease  can,  on  the  evidence,  be  said  to  be  one  whereupon  the 
rent  reserved  to  the  landlord  during  such  term  shall  amount 
to  two-thirds  parts,  at  the  least,  of  the  full  improved  value  of 
the  thing  demised,  no  writing  would  be  necessary,  and 
whatever  remedy  can  be  had  on  the  demise  in  its  character 
as  a  lease  may  be  properly  resorted  to,  notwithstanding  the. 
want  of  writing.  See  Ryley  v.  Hichs,  1  Str.  651 ;  Inman 
V.  Stamp,  1  Stark.  12 ;  Edge  v.  Strafford,  1  Cr.  &  J.  391 ; 
Bolton  V.  Tomlin,  5  A.  &  E.  856;  Clarke  v.  Serricks,  2  U. 
O.  R.  535. 

But  I  am  not  satisfied  that  the  relation  of  landlord  and 
•tenant,  such  as  intended  by  the  section,  was  created  between 
the  parties  by  the  agreement  found  by  the  learned  Judge 
who  tried  the  cause,  or  by  anything  that  Avas  done  there- 
under, and  I  certainly  find  no  evidence  even  to  shew  that 
the  demise  is  one  "  vjhereupon  the  rent  reserved  to  the 
landlord  during  the  term  amounts  to  two-thirds  parts,  at  the 
least,  of  the  full  improved  value  of  the  thing  demised." 

The  second  section  of  the  statute  does  not  except  all 
■leases  for  three  years,  but  only  such  whereupon  the  rent 
reserved  amounts  to  two-third  parts,  at  the  least,  of  the  full 
improved  value  of  the  thing  demised. 

I  have  no  right,  as  a  Judge,  to  read  the  section  so  as  to 
•exclude  from  consideration  the  latter  qualification. 

I  am  aware  that  in  the  decided  cases  sufficient  attention 
has  not  been  paid  to  this  provision  in  the  section,  but  this 
•of  itself  is  no  reason  for  disregarding  a  provision  which  is 
in  language  so  clear  as  to  admit  of  no  doubt,  and  so  posi- 
tive as  to  admit  of  no  qualification. 

The  first  section  of  the  statute  furnishes  a  rule  that  all 
leases  shall  be  in  writing. 

The  second  section  is  an  exception  to  the  rule, — that  is 
to  say,  that  certain  leases  in  the  section  described  need  not 
be  in  writing. 

In  looking  at  the  description  of  the  leases  excepted,  I 
have  no  right  to  shut  my  eyes  to  the  requirement  that  they 
shall  be  leases  whereupon  the  rent  reserved  is  such  as  the 
section  mentions. 
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I  have  no  right,  under  such  a  statute,  to  hold  that 
the  validity  of  the  excepted  lease  depends  solely  on  the 
duration  of  the  term,  when  I  find  the  section  in  clear  terms 
adding  another  requisite  which  must  curtail  the  operation 
of  the  exce'ption. 

To  read  the  second  section  so  as  to  admit  the  require^ 
ment  as  to  duration  of  time,  and  reject  the  requirement  as 
to  rent,  would  be  to  legislate,  and  not  simply  to  interpret 
an  enactment  of  the  Legislature. 

Either  the  second  section  of  the  Statute  of  Frauds  is  in 
force  in  this  Province,  or  it  is  not.  If  it  is  in  force,  it  is  in 
force  in  its  entirety.  If  it  is  not  in  force,  the  exception 
cannot  prevail.  If  it  is  in  force  in  its  entirety,  the  excep- 
tion cannot,' I  think,  on  the  evidence,  avail  the  plaintiffs 
here. 

The  first  section  of  the  statute  seems  to  be  co-extensive 
with  the  fourth,  and  consequently  every  interest  which  is 
within  the  fourth  section  is  equally  within  the  first,  unless 
it  come  within  the  saving  clause  of  the  second  section : 
Bug.  V.  &;  P.,  13th  ed,  p.  97. 

The  first  and  second  sections,  taken  together,  enact  that 
all  interests  actually  created  without  writing  shall  be  void, 
unless  in  the  case  of  a  lease  not  exceeding  three  years, 
whereupon  the  rent  reserved  shall  amount  to  two-third 
parts,  at  the  least,  of  the  full  value  of  the  thing  demised:  Ih. 

So  that  assuming,  v/ithout  deciding,  that  there  was  a 
lease  between  plaintiff*  and  defendant,  it  is  not,  in  my 
opinion,  shewn  by  the  evidence  to  be  such  a  lease  as 
described  by  the  second  section,  and  therefore  falls  within 
the  operation  of  the  first  and  fourth  sections  of  the  statute, 
and  cannot  be  enforced  unless  in  writing..  See  Browne  on 
the  Statute  of  Frauds,  sec.  32. 

It  is  unnecessary  for  me  to  consider  the  question  of  the 
alleged  rejection  of  evidence,  or  discovery  of  new  evidence 
disclosed  in  affidavits  filed. 

In  my  opinion  the  rule  must  be  made  absolute  to  enter  a.. 
nonsuit  on  the  point  raised  under  the  Statute  of  Frauds. 

Morrison,  J.,  concurred. 
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Wilson,  J. — The  declaration  states  that  in  consideration 
the  plaintiffs  would  give  day  of  payment  to  the  defendant 
for  the  payment  of  the  81,000  instalment  on  the  mortgage 
then  lately  overdue,  and  would  forbear  to  enforce  their 
rights  under  the  mortgage  for  two  months,  the  defendant 
would  pay  the  $1,000  and  interest ;  and  the  declaration 
avers  that  the  plaintiffs  did  so  give  day  of  payment,  and 
did  forbear  as  aforesaid. 

The  learned  Judge  found  these  facts  to  be  proved. 

I  am  of  opinion  that  such  a  cause  of  action  is  not  one 
relating  to  an  interest  in  lands.  It  is  only  an  agreement 
not  to  sue.  And  I  conceive  a  creditor  may  agree  not  to  sue 
out  a  hah.  fac.  i:)Oss.  in  ejectment  for  a  specified  time,  or  not 
to  sell  his  debtor's  land  under  a^i.  /a.;  and  that  a  landlord 
might  agree  with  his  overholding  tenant  not  to  enter  upon 
him,  or  not  to  bring  an  ejectment  against  him  for  a  specified 
time,  without  a  writing,  but,  of  course,  upon  a  valid  con- 
sideration. Such  cases  are  not,  in  my  opinion,  within  the 
Statute  of  Fi-auds. 

But  the  agreement  proved  was  more  than  that — it  was,  as 
Mrs.  Jackson  said,  that  "if  she  would  take  no  action  to 
foreclose,  and  would  give  the  defendant  peaceable  possession 
for  two  months,  he,  the  defendant,  would  pay  the  Si, 000," 
and  all  parties  agreed  to  it ;  and  she  also  said,  "  The  defen- 
dant was  to  have  possession  for  two  months  longer." 

The  agreement  in  the  declaration  was  therefore  not 
proved.  The  one  pleaded  does  not  relate  to  an  interest  in 
land.  The  one  proved  does,  and  it  was  not  shewn  to  have 
been  in  writing ;  and  I  am  of  opinion  the  contract,  as  laid 
in  the  declaration,  was  not  proved,  and  that  the  plaintiffs 
failed  for  that  cause,  unless  an  amendment  be  allowed. 

They  failed  also  to  prove  by  writing  such  a  contract  as 
was  proved,  if  the  contract  is  one  which  can  be  established 
by  writing  only.  Whether  a  writing  was  necessary  or  not 
depends  upon  the  fact  for  what  length  of  time  the  defen- 
dant was  to  have  had  the  possession.  The  agreement  Avas 
for  two  months.  What  was  his  interest  during  that  time 
He  was  before  a  tenant  under  the  mortgage.    He  remained 
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after  the  default,  and  up  to  the  time  of  the  contract,  in 
possession  as  theretofore,  and  he  was  to  remain  in  posses- 
sion for  the  further  period  of  two  months.  In  my  opinion 
he  became  or  continued  to  be  a  tenant  for  that  period.  If 
so,  no  writing  was  required  for  such  a  period,  if  the  proper 
amount  of  rent  was  received  upon  it. 

It  is  a  mistake  to  say  the  statute  makes  void  all  leases 
which  are  not  in  writing.  It  reduces  them  to  estates  at 
will  only,  except  in  the  case  of  a  lease  not  exceeding 
three  years,  and  such  a  lease  is  valid  without  writing  if 
the  rent  received  amount  to  two-thirds  of  the  full  improved 
value,  and  if  it  do  not,  the  estate  is  in  like  manner  one  at 
will  only. 

The  payment  by  the  defendant  of  the  $1,000  for  that 
two  months'  occupancy,  was  far  in  excess  of  the  sum 
required  to  make  valid  such  a  demise.  It  may,  I  think,  to 
give  effect  to  the  arrangement,  be  deemed  for  the  purpose 
to  be  rent  reserved. 

If  this  latter  view  be  a  correct  one,  then  the  declaration 
can  be  amended  by  setting  out  in  it  the  contract  which  was 
proved,  and  there  can  be  no  difficulty  in  doing  so,  if  the 
objection  to  the  want  of  a  writing  be  removed,  as  I  think 
it  is,  and  can  be. 

I  am  not  satisfied  with  the  finding  of  the  learned  Judge, 
but  after  so  many  trials  I  do  not  feel  disposed  to  interfere 
with  it. 

In  my  opinion,  if  the  amendment  be  made  which  I  have 
mentioned,  the  rule  should  be  discharged. 


Rule  absolute. 
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Regina  v.  Fitzgerald. 

Indictment — Emhanhnent — Ohstruct'ing  Jiighivay. 

About  tbirty-five  years  ago  one  S.,  with  the  assent  of  the  then  road  commis- 
sioners, built  a  dam  or  embankment  eighteen  feet  wide  along  the  line 
of  road,  where  there  was  a  valley  and  creek,  being  allowed  therefor 
five  years'  taxes  and  statute  labour.  This  embankment  was  used  for 
the  purposes  of  his  mill  and  for  the  highway.  Nothing  was  said  as  to 
who  should  keep  it  in  repair,  and  statute  labour  was  afterwards  done 
upon  it  as  elsewhere.  The  embankment  having  become  too  narrow 
and  unsafe,  the  defendant,  the  owner,  was  indicted  for  putting  the  em- 
bankment on^the  highway,  and  permitting  it  to  remain  there,  as  an 
obstruction. 

Held,  that  the  indictment  would  not  lie,  for  he  could  not,  under  the  facts 
stated,  be  compelled  to  remove  the  embankment,  though  he  might  be 
required  to  remove  any  water  collected  on  the  highway  there,  and  in- 
dicted for  neglect  to  do  so,  or  might  be  liable  in  a  civil  action  for  the 
injury  thus  done  to  the  embankment. 

'Qucere,  whether  upon  such  an  indictment  tried  on  the  civil  side,  and  a 
verdict  for  the  Crown,  the  verdict  can  be  entered  for  the  defendant  on 
leave  reserved.  The  proper  course  is,  to  reserve  a  case  under  the 
statute,  C.  S.  U.  C.  ch.  112. 

Indictment  for  stopping  up  a  highway  between  lots 
6  and  7,  in  the  2nd  concession  of  the  township  of  South 
Dumfries,  in  the  county  of  Brant. 

The  cause  was  tried  at  Brantford,  before  Burton,  J.,  at 
the  Spring  Assizes,  1 875,  on  the  civil  side. 

The  material  part  of  the  evidence  was  as  follows  : — 

Orpheus  Robinson,  P.  L..S.,  said  :  The  road  is  narrowed 
to  the  width  of  twenty-four  or  twenty-five  feet  by  an 
artificial  embankment,  constructed  partly  on  the  road, 
which  road  is  one  chain  wide.  In  some  places  it  is  nar- 
rowed by  the  pond  to  the  width  of  twelve  feet.  It  is  not 
guarded  by  any  railing. 

In  cross-examination. — There  is  a  valley  where  the  dam 
is  built,  I  should  think  ten  feet  or  more  below  the  level  of 
the  top  of  the  embankment.  The  road  is  the  main  road 
leading  from  St.  George  to  Brantford.  If  the  bank  was 
not  there,  there  would  have  to  be  a  bridge  built.  The  top 
of  the  embankment  is  smaller  than  the  top  of  most  em- 
bankments or  travelled  roads  in  the  township.  I  should 
think  they  would  average  16J  feet. 

David  Baiotor,  township  clerk,  proved  notices  from  the 
council  to  the  defendant  to  remove  the  embankment.  The 
38 — VOL.  xxxix  u.c.R. 
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embankment  is  only  about  nine  feet  wide — too  narrow  for 
teams  to  pass — not  a  safe  condition  for  a  road  to  be  in. 

Cross-examination. — I  think  some  statute  labour  has- 
been  done  on  it.   The  road  is  narrower  than  it  w^as  in  1851. 

Benjamin  Bell  said  the  embankment  was  there  long 
before  the  defendant  went  there. 

Robert  Burt,  the  warden  of  the  county,  said  :  The  water 
rises  sometimes,  and  washes  the  embankment  away.  We 
should  not  object  to  its  being  there  if  defendant  kept  it  at 
its  proper  width.  The  repairs  would  cost  ten  times  as  much 
with  the  dam  as  without  it.  The  main  part  of  the  pond  is^ 
on  our  road,  perhaps  forty  feet,  or  a  little  more. 

Cross-examination. — I  don't  know  how  deep  we  should 
require  an  embankment  if  the  dam  was  away;  but  not 
more  than  half  the  hei2:ht  of  the  present  embankment.  If 
there  was  no  dam,  we  should  have  had  a  culvert  in  the 
centre  and  girded  at  each  end.  I  have  no  doubt  statute 
labour  was  done  on  the  dam  long  before  the  defendant  was 
there.  It  might  cost  us  $100  to  make  the  embankment  in 
addition  to  the  culvert. 

Re-examined. — There  are  forty  feet  of  the  road  under 
water,  and  the  width  of  the  roadway  is  in  consequence  re- 
duced to  about  nine  feet  in  some  places. 

Re-cross-examined. — We  would  have  graded  the  road 
about  twenty-five  feet,  and  built  a  bridge  about  twenty  or 
twenty-five  feet,  if  we  had  been  building  a  road  there 
before  the  dam  was  placed  there. 

Purvis  Laurason  :  Before  the  dam  was  put  up,  you  could 
step  across  the  stream.  The  road  was  opened  and  travelled 
before  the  dam  was  put  up,  but  it  was  rather  a  bad  piece  of 
road.  I  should  judge  the  embankment  is  some  twelve  feet 
higher  than  the  original  road  allowance.  I  regard  the  em- 
bankment as  at  present  ver3^  unsafe.  In  some  places  the 
top  of  it  is  only  nine  feet  wide,  with  a  steep  incline  on 
one  side  and  the  water  on  the  other. 

Cross-exarriinatLon — We  should  have  made  a  bank  and 
a  culvert,  but  not  the  height  of  the  present  bank.  I  did 
not  consider  it  a  nuisance  when  Stanton  first  built  it,  that- 
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is,  when  it  was  kept  in  repair  and  eighteen  feet  wide.  I 
think  a  road  of  fourteen  or  sixteen  feet  would  be  sufficient. 
I  do  not  think  the  road,  at  the  widest  part,  is  quite  four- 
teen feet  wide. 

Re-cross-examination. —  An  embankment  of  four  or  five 
feet  woukl  be  an  advantage  ;  taking  a  portion  of  the  top  off 
the  hill,  a  very  little  cutting  and  filling  would  answer.  As 
the  road  now  stands,  the  portion  covered  with  water  could 
not  be  used  conveniently,  as  the  sides  of  the  embankment 
extend  into  it. 

William  Austin,  the  lessee  of  the  property,  said  :  He  did 
repairs  to  the  embankment  for  defendant  in  1873.  The 
township,  also,  when  statute  labour  was  doing,  would  have 
some  done  on  the  dam. 

Hezelciah  Mainwaring  :  The  dam  was  erected  more  than 
thirty  years  ago.    It  was  an  advantage  when  kept  in  repair. 

Ralph  SimiDSon :  One  could  easily  walk  over  the  whole 
6G  feet  before  the  dam  was  there. 

Defence. 

George  Stanton  said :  I  owned  the  property  and  built  the 
dam  thirty-five  or  thirty-six  years  ago.  I  erected  it  with 
the  assent  of  the  commissioners  of  those  days,  Mr.  Ellis  and 
another.  They  approved  of  the  plan,  and  thought  it  a  good 
thing  for  the  township  and  the  mills.  They  made  me  an  al- 
lowance for  five  years  of  my  taxes  and  statute  labour.  They 
inspected  it  after  it  was  finished  and  felt  pleased  with  it. 
Before  I  built  the  dam  teams  could  pass,  but  it  was  a  very 
poor  road,  the  hills  being  very  steep.  I  did  not  see  how 
they  could  make  as  good  a  road  as  I  did,  except  by  doing 
as  I  had  done,  or  a  bridge  right  across.  I  think  it  cost 
81,000.  The  engagement  was  to  make  it  18  feet  wide;  I 
made  it  that  width.  There  was  nothing  said  about  who 
should  keep  it  in  repair.  I  saw  statute  labour  done  upon 
it  as  upon  any  other  part  of  the  road.  I  repaired  it  when 
I  saw  any  damage  done  to  it  as  a  dam.  I  remained  in  pos- 
session sixteen  or  eighteen  years.  There  was  a  level  val- 
ley, a  small  creek,  and  the  hills  steep,  so  that  it  was  not 
easy  of  travel,  and  people  travelled  some  distance  round.  I 
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never  received  assistance  from  the  council  for  repairing  it. 

The  learned  Judge  has  noted  that  he  left  it  to  the  jury- 
to  say,  after  defining  what  constituted  a  wrongful  inter- 
ference witti  the  highway,  whether  the  evidence  satisfied 
them  that  the  defendant  had  wrongfully  continued  the 
erection  placed  upon  the  highway  by  Stanton,  or  whether 
the  work  subsequently  done  was  by  his  direction,  finding 
in  either  case  whether  the  obstruction  was  of  that  sub- 
stantial nature  as  to  interfere  with  the  original  highway : 
that  this  was  the  only  remedy  open,  as  the  defendant  was 
not  liable  to  repair  the  new  embankment,  and  if  that  was 
allowed  to  get  dangerous,  the  only  remedy  was,  by  treating 
it  as  a  wrongful  obstruction,  and  they  must  consider 
whether  the  highway  had  been  so  obstructed  by  the  de- 
fendant. 

Mr.  If ar^m  took  several  objections  to  the  proceedings; 
and  leave  was  reserved  to  him  to  move  upon  any  objection 
which  was  open  to  him  upon  the  evidence,  as  fully  as  if  it 
were  a  civil  proceeding,  if  it  is  open  to  him  in  such  a  case 
so  to  move. 

The  jury  convicted  the  defendant. 

In  Easter  term.  May  19,  1S7 o,  Edward  31  artin  ohisbiaed 
a  rule  calling  upon  the  private  prosecutors  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted,  for  the  misdirection  of  the  learned  Judge  who  tried 
the  cause,  on  the  following  grounds  : — 

1.  That  the  cause  for  the  Crown  was  opened  in  respect 
of  an  embankment,  alleged  to  have  been  placed  in  the  year 
1863  on  and  narrowing  the  highway,  and  the  plaintiff 
called  witnesses  to  prove  the  case  so  made,  and  afterwards 
was  allowed  to  give  in  evidence  facts  to  shew  an  obstruc- 
tion of  a  different  kind,  alleged  to  have  been  made  by  the 
defendant  in  the  year  1873,  as  well  as  the  said  embank- 
ment charged  to  have  been  placed  on  the  highway  in 
1863. 

2.  That  the  Crown  was  allowed  to  give  evidence  of  aa 
embankment  which  was  on  and  formed  part  of  tlie  high- 


EEGINA  Y.  FITZGERALD. 


301 


way  in  1863,  and  which  still  remained  on  the  highway  and 
was  the  alleged  nuisance  charged  ;  and  also  evidence  of 
facts  occurring  in  1873  in  regard  to  certain  works  alleged 
to  have  been  done  by  the  defendant  not  in  or  upon  the  said 
embankment  placed  on  the  highway  prior  to  1863. 

3.  That  the  jury  were  told  it  was  no  excuse  or  defence, 
on  the  facts  proved,  that  the  embankment  was  not  origin- 
ally placed  in  its  position  by  the  defendant ;  or  that  it  was 
accepted  by  the  public  as  part  of  the  highway,  and  was  used 
as  such  for  upwards  of  thirty  years,  and  down  to  and  at  the 
time  of  the  trial,  and  that  it  was  the  only  way  of  crossing 
the  hollow  over  which  it  was  built ;  or  that  statute  labour 
had  been  from  the  time  of  building  thereof  usually  per- 
formed thereon;  or  that  the  said  township  of  South  Dumfries 
were  the  private  prosecutors ;  or  that  the  defendant  was  not 
proved  to  have  had  any  actual  possession  or  control  over 
the  same ;  or  that  the  nnmicipal  authority  had  contributed 
to  the  erection  of  the  original  embankment ;  or  that  the 
defendant  had  been  prohibited  by  the  said  corporation  from 
interferinof  with  the  said  embankment. 

4.  Or  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  on  the  ground  that  there  was  evidence  re- 
jected which  was  duly  tendered  by  the  defendant,  being 
the  pleadings  and  decree  in  a  certain  information  in 
Chancery,  filed  by  the  Attorney -General  on  behalf  of  the 
Crown  and  the  said  township  of  South  Dumfries  as  plain- 
tiffs, against  William  Fitzgerald,  the  defendant  therein  and 
herein,  which  information  charged  that  the  defendant  Avas 
liable  to  repair  the  embankment,  the  subject  of  this  indict- 
ment, at  the  time  and  on  the  occasions,  or  some  of  them,  in 
respect  of  which  the  defendant  is  charged,  and  narrowing 
said  highway  by  means  of  the  said  embankment,  and  which 
information  was  dismissed  on  the  merits. 

5.  Or  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  or  a  verdict  entered  for  the  defendant,  pur- 
suant to  leave  reserved  at  the  trial,  on  the  ground  that  there 
was  no  evidence  given  on  which  the  defendant  could  be 
convicted  of  a  nuisance,  as  charged  ;  and  because  the  ver- 
dict is  against  evidence  and  the  weight  of  evidence. 
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6.  Or  on  the  ground  that  it  was  proved  that  the  town- 
ship were  the  private  prosecutors,  and  that  they  had 
accepted  the  said  embankment  as  part  of  the  highway, 
caused  statute  labour  to  be  usually  performed  thereon  for 
many  years,  and  could  not  afterwards  complain  of  it  as  a 
nuisance. 

7.  Or  on  the  ground  that  the  embankment  was  part  of 
the  highway,  and  if  it  became  narrow  it  was  the  duty  of 
the  township  to  repair  it. 

In  this  term,  June  2,  1876,  M.  C.  Cameron,  Q.  C,  shewed 
cause,  and  cited  Spalding  v.  Rogers,  1  U.  C.  R.  269. 

Edivard  Martin,  Q.  C,  supported  the  rule.  He  referred 
to  Regina  v.  The  Corporation  of  the  Village  of  Yorkville, 
22  C.  P.  431  ;  Angell  on  Watercourses,  6th  ed.,  189  ;  50  Geo. 
III.  ch.  l,sec.  2  ;  1  Vic.  ch.  21,  sec.  20  ;  Rex  v.  Tindall,  6  A. 
&;  E.  143  ;  Regina  v.  Russell,  3  E.  &  B.  942  ;  Regina  v.  Betts, 
16  Q.  B.  1022  ;  Regina  v.  United  Kingdom  Electric  Tele- 
graph  Co.,  Limited,  31  L.  J.  Mag.  Gas.  166.  The  bill  in 
Ghancery  was  admissible  :  Regina  v.  Mayhury,  4  F.  &  F. 
90 ;  Regina  v.  Inhabitants  of  Haughton,  1  E.  &  B.  501'. 

June  29,  1876.  Wilson,  J. — We  have  set  out  the  rule 
verbatim,  because  we  suppose  it  'contains  all  that  can  be 
said  for  or  against  the  conviction.  ■ 

If  the  Gourt  can  review  the  case  on  this  rule,  upon  the 
leave  reserved,  as  if  it  were  a  civil  proceeding,  the  principal 
question  will  be,  whether  the  defendant,  who  was  the  owner 
of  the  adjoining  property  and  mill,  mill  dam,  pond,  and  the 
appurtenances  at  the  time  of  the  finding  of  the  said  inqui- 
sition, can  be  compelled  by  this  indictment  to  remove  the 
embankment  which  was  originally,  about  thirty-five  years 
ago,  placed  where  it  is  with  the  leave  of  the  proper  autho- 
rities by  the  owner  of  the  adjoining'property,  for  the  service 
of  his  mill,  and  which  was  accepted  by  them  as  a  work  also 
for  the  public  advantage,  to  be  used,  and  which  has  been 
used  from  that  time  forward  as  the  highway,  or  as  a  part 
of  it  ? 
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As  an  abstract  rule,  a  person,  however  long  he  may  have 
liad  an  obstruction  on  the  public  road,  acquires  no  title  as 
Against  the  public  to  have  it  there,  and  he  may  be  required 
to  remove  it. 

And  it  may  be  that  wh  en  Stanton  put  the  embankment 
on  the  highway,  whether  he  agreed  to  keep  it  in  repair  or 
not,  he  might,  while  he  occupied  a  part  of  the  highway,  be 
bound  to  keep  it  in  repair,  and  might  be  indicted  for  not 
repairing  it,  and  all  those  so  using  the  highway  under  him 
might  be  so  liable. 

The  township  would,  however,  also  remain  liable  to  do 
the  repairs,  and  would  be  subject  to  an  indictment  for  not 
making  them,  and  they  would  have  to  resort  to  their 
remedy  against  the  private  proprietor  for  redress. 

The  embankment  put  by  Stanton  along  the  road  upon 
the  low  ground  was  not  a  nuisance  or  obstruction  at  the 
time  it  was  put  there. 

He  placed  it  there  for  his  own  private  benefit,  no  doubt ; 
but  what  he  did  was  to  the  benefit  of  the  public  also,  and 
he  was  allowed  to  make  it  because  it  would  be  for  the 
public  good. 

If,  after  Stanton  put  it  there  with  the  proper  consent,  he 
had  never  built  a  dam  or  made  any  use  of  the  embank- 
ment, and  if  that  embankment  were  a  benefit  to  and  were 
used  by  the  publi3,  could  he  afterwards  have  been  indicted 
for  not  removing  it  upon  demand  made  upon  him  to  do  so  ? 
It  seems  that  the  mere  statement  of  the  case  gives  the 
answer  to  it :  He  certainly  could  not.  Why,  then,  can 
the  defendant  be  required  to  do  it,  merely  because  he  used 
the  embankment  as  part  of  his  dam  ? 

It  may  be  that  the  embankment — that  is,  the  public 
highway — is  injured  by  the  water  of  the  defendant's  pond. 
If  that  be  so,  the  remedy  for  it  is  to  require  the  defendant, 
or  the  occupier  of  the  mill  and  adjacent  land,  and  the 
owner  of  the  pond,  to  remove  the  water  on  the  highway  he 
has  collected  there  by  means  of  his  dam  and  embankment ; 
and  if  he  do  not  remove  it,  to  indict  him  for  the  nuisance 
which  its  being  and  continuing  there  is  to  the  highway. 
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It  is  plain  he  has  no  right  as  against  the  public  to  main- 
tain his  pond,  or  to  cast  any  way  water  upon  the  high- 
way. And  it  is  of  no  consequence  that  the  part  of  the 
highway  he  so  occupies  is  not  really  required  by  the  pub- 
lic, or  that  the  damage  he  so  causes  to  the  public  is  of  very 
little  value.  The  public  have  the  right  to  the  full  width 
of  the  proper  allowance  for  roadway  :  Regina  v.  Burney, 
31  L.  T.  N.  S.  828. 

If  the  township  authorities  should  nob  desire  to  indict 
the  defendant  or  the  present  proprietor  for  keeping  the- 
water  on  the  road,  they  may  probably  have  the  right  to 
maintain  some  form  of  civil  action  against  him  for  the  in- 
jury which  he  does  specifically  to  the  embankment  by 
means  of  his  pond  and  the  water  accumulated  by  it.  But 
in  my  opinion  they  cannot  require  him  to  remove  the  em- 
bankment, which  has  been  accepted  by  the  public  as,  and 
which  is  in  fact,  a  part  of  the  highway. 

And  I  think,  under  the  circumstances  of  this  case,  they 
cannot  indict  him  for  not  repairing  the  highway — although 
they  may  do  so  for  any  injury  he  does  to  it. 

The  present  indictment,  which  is  for  putting  an  embank- 
ment  on  the  highway,  and  for  permitting  it  to  remain  there, 
is  misconceived,  and  it  mistakes  his  liability.  The  em- 
bankment which  is  there  is  right  enough,  and  it  being  a 
part  of  the  highway  the  obligation  to  keep  it  in  repair  as  a 
roadway  is  primarily  upon  the  township,  as  between  the 
township  and  the  public,  although  it  may  be  the  defendant 
may  also  be  liable  criminally  for  not  repairing  it,  if  he 
usurp  any  part  of  it  for  his  private  purpose. 

The  township  may,  as  I  have  said,  have  also  remedies^ 
both  civil  and  criminal,  against  the  owner  of  the  mill,  land 
and  pond,  for  injuring  the  embankment  as  a  roadway,  and 
may  also  prosecute  the  private  proprietor  criminally  for 
continuing  his  pond  of  water  upon  the  highway. 

Upon  the  evidence  given  at  the  trial,  the  defendant 
should  have  been  acquitted. 

I  may  refer  to  Rex  v.  Inhabitants  of  Kent,  2  M.  &  S. 
513  ;  Regina  v.  Inhabitants  of  the  Isle  of  Ely,  15  Q.  B.. 
827;  Rex  v.  Kerrison,  3  M.  &  S.  526. 
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As  to  the  Court  interfering  by  rule  upon  leave  reserved 
to  alter  the  verdict  of  the  jury  for  the  Crown,  and  to  enter 
it  for  the  defendant,  I  doubt  if  that  can  be  done. 

The  statute,  Consol.  Stat.  U.  C.  eh.  112,  has  provided  a 
proper  redress  in  such  a  case,b3^  the  reservation  by  the  Judge 
of  any  questions  of  law,  and  it  is  safer  and  better  that  the 
course  provided  by  statute  should  be  adhered  to. 

We  shall  give  judgment  upon  this  rule.  But  it  may 
be  better  that  the  parties  should  consent  to  have  a  rule 
dravm  up  as  if  the  argument  had  been  had  upon  a  case  re- 
served by  the  Judge  under  the  statute. 

It  is  intimated  that  the  Court  may  grant  a  new  trial 
by  a  motion  in  a  misdemeanour  when  the  verdict  is  for 
the  Crown,  but  not  when  it  is  for  the  defendant :  Regina  v. 
Johnson.,  2  E.  &  E.  613 ;  Regina  v.  Russell,  3  E.  &  B.  942. 

Harrison,  C.  J.,  and  Morrison,  J.,  concurred. 

Rule  absolute. 
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Grassick  et  al  V.  The  City  of  Toronto. 

Municipal  corporation — Damage  done  during  construction  of  seioer — 
Independent  contractors — Liability  of  corporation  for. 

The  defendants  contracted  with  B.  and  A.  for  the  construction  of  a  brick 
sewer  on  Yonge  street,  under  a  contract  which  provided  that  the  work 
should  be  done  according  to  the  directions  and  to  the  satisfaction  of 
defendants'  engineer,  who  had  power  if  the  contractors  should  not 
proceed  according  to  the  contract  or  to  his  satisfaction,  to  complete 
the  work  at  their  expense.  During  the  work  the  city  engineer  visited 
it  frequently,  superintending,  and  two  inspectors  for  defendants  were 
there  constantly,  to  see  that  the  specifications  were  carried  out.  Iq 
order  to  get  rid  of  the  water  coming  down,  it  was  dammed  back  to 
raise  it  to  the  level  of  another  sewer  which  was  used  as  an  outlet, 
and  in  consequence  of  heavy  falls  of  rain  the  water  thus  penned  back 
overflowed  into  the  plaintiffs'  cellar.  It  was  contended  that  the  work 
being  carried  on  by  independent  contractors  defendants  were  not  liable, 
but  Held,  otherwise,  for  the  work  was  done  under  defendants'  control 
and  supervision  :  and  QucBre,  whether  the  defendants  could  transfer 
such  a  work,  so  as  to  escape  liability. 

Action  for  not  keeping  the  main  sewer  on  Yonge  street 
in  a  fit  and  proper  state  of  repair,  and  for  not  using  due 
and  proper  care  in  altering,  repairing,  deepening,  and 
enlarging  the  same,  by  reason  whereof  the  water  in  the 
sewer  was  penned  back  and  got  into  the  plaintiffs'  cellar. 

Pleas.  1.  Not  guilty  ;  and  2 :  that  the  causes  of  action 
did  not  accrue  within  six  months. 

Issue. 

The  cause  was  tried  at  Toronto  before  Harrison,  C.  J.,  at 
the  last  Fall  Assizes. 

The  evidence  shewed  that  the  defendants  made  a  con- 
tract  with  Adam  Beaty  and  William  Ardagh,  for  the 
construction  of  a  brick  sewer  on  Yonge  street,  from  King 
to  Ann  street ;  that  the  work  was  to  be  done  according  to 
certain  plans,  &c.,  "  and  according  to  the  directions  and  to 
the  satisfaction  of  the  engineer  of  the  corporation  to  take 
charge  of  the  said  works."  And  it  was  admitted  that  the 
work  was  done  by  independent  contractors,  and  on  a  con- 
tract in  writing,  under  the  supervision  of  the  city  engineer. 

C.  W.  Johnson,  city  engineer  at  the  time  of  the  per- 
formance of  the  w^ork,  said :  "  The  diversion  of  the  water 
was  necessary  and  was  done  under  my  order,  but  the  mode 
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"was  not  what  I  proposed.  I  recommended  an  invert  dam 
to  pass  it  over  into  the  Richmond  street  sewer,  not  to 
entirely  close  the  Yonge  street  sewer.  I  suggested  the 
application  of  a  steam  pump  on  different  occasions.  *  * 
If  my  instructions  had  been  carried  out,  there  would  have 
been  a  man  to  remove  the  dam  in  the  event  of  a  heavy 
storm.  *  *  *  I  had  not  the  personal  superintendence ; 
there  were  inspectors.  They  had  especial  charge  under 
the  board  of  works.  It  was  their  duty  to  see  that  the 
work  was  executed  in  a  proper  manner.  The  inspectors 
were  on  at  the  time  of  the  floods.  I  think  the  Richmond 
street  sewer  was  about  18  inches  higher  than  the  Yonge 
street  sewer.  *  *  It  was  necessary  to  watch  the  body 
of  the  outlet.  In  the  event  of  an  extraoi'dinary  storm  it 
would  be  necessary  to  strike  the  dam.  The  contractors 
were  proper  men  under  proper  guidance.  I  mean  under 
the  guidance  of  the  engineer.  *  *  Told  the  contractors 
on  several  occasions  to  have  engines  there.  I  never  told 
the  contractors  to  cut  away  the  dam.  *  *  If  I  had  been 
the  contractor  I  would  have  struck  the  dam.  Should  have 
watched  and  taken  the  precaution  to  liberate  the  surface 
water.  I  was  about  the  sewer  more  or  less  every  day. 
Some  days  could  not  be  there  at  all.  It  was  the  duty  of 
the  inspectors  to  be  there  constantly.  Each  of  them  had 
a  copy  of  the  specifications  to  see  that  the  specifications 
were  carried  out.  *  *  In  the  case  of  a  freshet  the  dam 
should  have  been  struck." 

There  were  clauses  in  the  specifications  referred  to  as 
shewing  that  the  work  was  under  the  control,  direction, 
and  management  of  the  defendants.  The  terms  of  the 
specifications  in  that  respect  were  not  given,  and  the  speci- 
fications were  not  among  the  exhibits. 

The  learned  Chief  Justice  expressed  an  opinion  rather 
in  favour  of  the  contention  of  the  defendants'  counsel,  that 
the  work  was  carried  on  by  independent  contractors,  and 
as  a  consequence  that  the  defendants  were  not  liable  for  the 
damage  complained  of,  but  he  declined  to  nonsuit,  reserving 
leave  to  the  defendants  to  move  the  Court  afterwards. 
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The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed- 
the  damages  at  $200. 

In  Michaelmas  term,  November  18, 1876,  Biggar  obtained 
a  rule  calling  on  the  plaintiffs  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendants,  or  a  nonsuit, 
on  the  leave  reserved,  on  the  ground  that  the  work  was 
not  done  by  the  defendants  but  by  independent  contractors, 
and  that  their  contract  did  not  authorize  any  of  the  acts  of 
negligence  complained  of :  that  the  city  engineer  was  only  to 
see  that  the  provisions  of  the  contract  were  carried  out,  and 
his  authority  did  not  extend  to  alterations  therein  or 
additions  thereto ;  and  that  the  obstruction  complained  of 
was  not  created  under  or  according  to  the  direction  of  the 
defendants'  engineer,  and  that  the  worLmen  who  did  the 
work  were  not  the  servants  of  the  defendants. 

In  Hilary  term,  February  25,  1876,  George  Kerr,  Junr.,, 
shewed  cause. 

Biggar  supported  the  rule. 

The  arguments  and  cases  cited  sufficient! 37-  appear  in  the 
judgment. 

June  29,  1876.  Wilson,  J. — The  case  was  very  well 
and  very  fully  argued,  and  there  was,  as  is  usual  in  such 
cases,  an  ample  bead  roll  of  authorities  referred  to. 

We  do  not  think  it  will  be  necessary  to  peruse  them  alL 

We  can  quite  satisfactorily  dispose  of  the  rule  by  selecting- 
a  few  of  these  authorities  for  our  guidance. 

The  complaint  against  the  defendants  was,  that  when 
the  work  on  the  Yonge  street  sewer  had  proceeded  to  the 
north  of  Richmond  street  it  became  necessary  to  remove 
from  it  the  constant  flow  of  water  along  it,  in  order  to 
enable  the  work  to  be  done. 

The  course  adopted  was,  to  open  the  Richmond  street 
sewer,  but  as  that  one  was  about  eighteen  inches  higher 
than  the  Yonge  street  sewer  a  dam  was  built  across  the 
Yoncre  street  sewer  to  raise  the  Water  in  it  to  the  level  of 
the  Richmond  sk-eet  sewer  to  permit  the  water  to  flow  from 
the  Yonge  street  to  the  Richmond  street  outJet. 
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That  dam  occasioned  a  back  flow,  and  when  the  two 
heavy  falls  of  rain  came  the  water  was  so  obstructed  by  the 
dam  and  the  much  smaller  capacity  of  the  Richmond  street 
sewer  than  the  other,  that  the  water  could  not  properly 
escape,  and  being  penned  back,  the  plaintiffs'  cellar  was 
flooded  on  both  occasions,  and  damage  sustained. 

It  was  to  avoid  the  consequences  of  an}^  back  flow  that 
the  engine  was  suggested,  which  was  afterwards  used  to 
raise  the  water. 

And  it  is  with  reference  to  the  opening  of  the  Richmond 
street  sewer  that  Mr.  Johnson  said  : — There  was  no  men- 
tion of  Richmond  street  in  the  specifications,  the  diversion 
of  water  is  implied  in  the  specifications." 

And  it  is  to  that  that  the  rule  applies,  that  the  city 
engineers  authority  did  not  extend  to  make  this  altera- 
tion in  or  addition  to  the  work." 

We  must  determine,  firstly,  whether  this  kind  of  work — 
the  opening  of  public  highways  and  the  construction  of 
necessary  sewers  for  the  health  and  requirements  of  the 
inhabitants  of  the  city — is  such  a  work  from  which  the 
defendants  can  relieve  themselves  from  the  responsibility  of 
it  or  from  the  manner  in  which  it  is  done,  by  employing 
w^hat  is  called  an  independent  contractor,  and  taking  or 
reserving  no  manner  of  control  or  right  gf  management 
or  supervision  of  it. 

And  secondly,  if  the  city  can  relieve  itself  from  respon- 
sibility by  so  doing,  whether  it  has  so  relieved  itself  in 
this  case. 

As  to  the  first  question.  It  is  the  duty  of  the  defendants 
to  construct  such  works,  and  in  them  is  vested  the  jurisdic- 
tion over  all  highways  within  the  municipality. 

In  Overton  v.  Freeman  et  ah,  11  C.  B.  867,  the 
defendants  took  a  contract  to  pave  certain  streets  of  a 
parish.  They  sub-let  the  contract  to  Warren,  who  did 
the  work.  Warren  brought  stone  on  to  the  pathway  and 
left  it  there  unguarded  at  night  in  such  a  manner  as  to 
obstruct  it,  and  the  plaintiff  fell  over  the  pile  and  broke  his 
leg.     Held,  that  Warren,  and  not  the  defendants,  were 
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liable.  If  the  act  contracted  to  be  done  would  itself  have 
been  a  public  nuisance,  the  defendants  would  have  been 
liable. 

In  Ellis  V.  The  Sheffield  Gas  Consumers'  Co.,  2  E.  &  B. 
767,  it  is  decided  that,  although  a  person  employing  a  con- 
tractor is  not  responsible  for  the  negligence  or  misconduct 
of  the  contractor  or  his  servants  in  executing  the  act,  yet 
if  the  act  itself  is  wrongful  the  employer  is  responsible  for 
the  wrong  done  by  the  contractor  or  his  servants,  and  is 
liable  for  damage  sustained  by  others. 

Lord  Campbell,  C.  J.,  said  at  p.  769:  "I  am  clearly  of 
opinion  that,  if  the  contractor  does  the  thing  which  he  is 
employed  to  do,  the  employer  is  responsible  for  that  thing 
as  if  he  did  it  himself." 

In  Hole  V.  The  Sittinghourne  and  Sheerness  R.  W.  Co.,  6 
H.  &  N.  488,  it  was  held  that  the  defendants,  who  had  em- 
ployed a  contractor  to  build  a  bridge  which  they  were 
authorized  to  construct  over  a  navigable  river,  were  liable 
for  that  bridge  obstructing  the  navigation ;  that  the  com- 
pany could  not  ti'ansf er  their  liability  to  another,  and  that 
the  contractor  had  only  done  that  which  he  was  employed 
to  do,  and  it  was  that  which  occasioned  the  mischief,  and  so 
the  defendants  were  responsible. 

Martin,  B.,  said  the  statute  required  the  company  to 
exhibit  a  light  every  night  on  the  bridge  during  its  con- 
struction, and  he  continued,  p.  499  :  "  Now  suppose  the 
company  had  contracted  with  a  person  that  he  should  hang 
out  a  light,  and  the  contractor  had  omitted  to  do  so,  is 
there  any  pretence  for  saying  that  the  company  would  not 
have  been  responsible  ?  " 

It  is  stated  throughout  the  case  that  if  the  contractor  had 
done  something  collateral  to  his  contract,  from  which  injury 
resulted,  he,  and  not  the  company,  would  have  been  liable. 

In  Fickard  v.  Smith,  10  C.  B.  N.  S.  470,  a  railway  com- 
pany had  let  refreshment  rooms  and  a  coal  cellar  at  a  rail- 
way station  to  the  defendant,  the  opening  for  putting  coals 
into  the  cellar  being  on  the  arrival  platform. 

A  coal  merchant  had  opened  the  trap  door  on  the  plat- 
form to  put  coals  into  the  cellar,  and  left  it  open  without 
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any  guard  or  protection.  The  plaintiff  fell  into  this  cellar 
opening.  Held,  the  defendant  was  liable,  although  it  was 
the  coal  merchant  who  had  opened  the  trap,  and  left  it  open, 
because  the  very  act  which  caused  the  injury  was  one  which 
the  defendant  authorized  the  coal  merchant  to  do,  and  be- 
cause the  coal  merchant  was  entrusted  by  the  defendant 
with  the  performance  of  a  duty  which  it  was  incumbent 
upon  the  defendant  to  do.  Williams,  J.,  was  of  opinion  the 
railway  company  was  also  responsible,  because  the  opening 
was  on  their  platform,  and  they  were  boiind  to  keep  the 
approaches  to  their  station  safe. 

In  Gray  et  ux.  v.  Pullen  et  al.,  5  B.  &  S.  970,  in  Ex.  Ch. 
981,  the  defendant  Pullen  was,  under  the  authority  of  a 
local  Act,  authorized  to  make  a  drain  from  his  hoase  in  a 
street  into  a  sewer  for  general  use.  The  female  plaintiff 
fell  into  a  hole,  made  by  the  settling  of  the  filling  up  in 
consequence  of  heavy  rains,  and  was  injured. 

Held,  that  as  the  duty  was  imposed  on  the  defendant 
Pullen  by  statute  to  do  the  work,  he  was  not  released  from 
liability  because  he  employed  a  contractor  to  do  it,  and  the 
contractor's  neglect  caused  the  breach. 

From  these  cases  it  would  appear  the  defendants  are  liable 
for  all  such  works  as  the  opening  of  streets  and  the  con- 
struction of  drains  and  sewers,  causing  or  doing  damage  to 
others,  although  they  employ  contractors  and  not  their  own 
workmen  to  perform  the  work. 

It  is  a  duty  which  is  imposed  upon  them  by  statute,  and 
they  cannot  shift  their  responsibility  upon  another  by 
means  of  a  contract.  So  that  if  the  work  is  badly  done 
and  cause  mischief  the  defendants  would  be  liable.  If,  for 
instance,  the  contractor  did  his  work  unskilfully,  or  used 
bad  materials,  and  damage  resulted,  the  city  would  be 
answerable. 

Certainly  if  after  the  drain  was  completed  and  filled 
over,  it  was  found  not  to  answer,  or  if  from  faulty  con- 
struction it  gave  way  and  blocked  up  the  passage  through 
it,  and  the  adjoining  cellars  were  flooded,  and  property 
destroyed,  the  city  would  plainly  be  liable.   They  could  not 


312         queen's  bench,  EASTER  term,  39  VIC,  1876. 

exonerate  themselves  by  shewing  they  had  employed  a 
skilful  independent  workman  to  do  the  work.  If  that  be 
so,  they  must  be  equally  liable  during  the  performance  of 
the  work.  They  would  also  be  liable  for  omission  to  guard 
or  light  such  works,  although  the  contractor  had  engaged 
to  do  it. 

It  is  in  fact,  if  these  authorities  give  the  correct  rule  in 
such  a  case  as  this,  the  work  of  the  city  performed  for 
them  by  others,  and  for  which  they  are  answerable,  and  for 
which  they  cannot  excuse  themselves  :  see,  however,  laylor 
V.  GreenJialgh,  L.  R.  9  Q.  B.  487.  But  there  is  an  excep- 
tion in  all  such  cases.  If  it  is  not  the  work  which  the 
contractor  has  engaged  to  do,  which  is  the  cause  of  damage, 
but  something  done  by  the  contractor  collateral  to  and 
not  under  his  contract,  the  body  or  person  exercising 
statutory  powers  is  not  responsible. 

As  in  Allen  v.  Hayward,  7  Q.  B.  960,  where  the  clerk 
to  the  commissioners  was  sued  for  damage  caused  by  a 
contractor  employed  to  do  certain  work,  he  was  held  not 
to  be  liable,  because  the  contractor  went  outside  of  his 
contract  and  did  an  act  which  he  had  no  authority  to  do, 
and  which  alone  caused  the  damage. 

And  as  in  Hole  v.  The  Sittinghourne  and  Sheerness  R.  W. 
Oo.,  6  H.  &  N.  488,  at  p.  497,  where  Pollock,  C.  B.,  said  :— 
"Where  the  act  complained  of  is  purely  collateral,  and 
arises  incidentally  in  the  course  of  the  performance  of  the 
work,  the  employer  is  not  liable,  because  he  never  author- 
ized that  act — the  remedy  is  against  the  person  who  did  it." 

If,  then,  the  work  which  caused  the  damage  was  work 
which  the  contractors  were  authorized  to  do  by  their  con- 
tract, the  defendants  must  be  liable  for  it.  If  it  were 
bej^ond  their  contract  the  defendants  will  not  be  liable. 

What  they  did  was,  to  make  a  dam  across  the  Yonge 
street  sewer  to  divert  the  water  into  the  Bichmond  street 
sewer.  It  was  necessary  and  proper  the  contractors  should 
relieve  their  excavation  from  water  while  they  were  at 
work.  It  must  have  been  contemplated  by  both  parties  to 
the  contract.  The  work  could  not  otherwise  have  been  done. 
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If  the  contractors  had  no  right  to  open  the  Richmond 
street  sewer  by  their  contract,  the  defendants,  whose  sewer 
was  opened,  must,  as  they  never  objected  to  it,  be  taken  to 
bave  assented  to  it,  as  in  fact  they  did. 

But  it  was  not  the  opening  of  the  Richmond  street  sewer 
which  caused  the  damage,  it  was  the  backing  up  and 
dammmg  of  the  Yonge  street  sewer,  and  that,  I  am  of 
opinion,  was  plainly  within  their  contract ;  and  that  also 
was  seen  and  approved  of,  if  not  expressly  directed,  by  the 
officers  of  the  city. 

The  work  complained  of,  and  which  caused  the  damage, 
cannot  therefore  be  considered  to  have  been  purely  collateral 
work,  extrinsic  to  the  contract,  or  done  by  the  contractors 
without  the  sanction  of  the  city  officers. 

Then  as  to  the  second  question :  Did  the  defendants  remain 
in  the  care,  management,  direction,  and  supervision  of  the 
work  complained  of  ? 

I  am  of  opinion  they  did.  It  is  impossible  to  read  the 
evidence  without  seeing  the  control,  direction,  and  super- 
vision which  the  officers  had  over  the  work  and  over  the 
contractors. 

The  decisions  relating  to  the  sole  liability  in  general  cases 
are  very  numerous.    I  shall  refer  to  only  a  few  of  them. 

In  Burgess  v.  Gray,  1  C.  B.  578,  590,  Tindal,  C.  J.,  said  :— 
"  If,  indeed,  this  had  been  the  simple  case  of  a  contract 
entered  into  between  Gray  and  Palmer,  that  the  latter 
should  make  the  drain  and  remove  the  earth  and  rubbish, 
and  there  had  been  no  personal  superintendence  or  inter- 
ference on  the  part  of  the  former,  I  should  have  said  it  fell 
within  the  principle  contended  for  by  my  brother  Byles,  and 
that  the  damage  should  be  made  good  by  the  contractor,  and 
not  by  the  individual  for  whom  the  work  was  done.  *  * 
Then,  was  there  no  evidence  of  personal  interference  on  the 
part  of  the  defendant  ?  The  drain  was  constructed  under 
his  order  and  for  his  benefit.  He  it  was  that  applied  to  the 
commissioners  for  leave  to  break  into  the  sewer;  and 
before  the  accident,  when  the  defendant,  upon  being  told  the 
rubbish  ought  to  be  removed  out  of  the  road,  he  said  he 
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would  remove  it  as  soon  as  he  could.  This  was  an  admission 
that  he  was  exercising  a  dominiou  over  it." 

Coltman,  J.,  said,  p.  592 :  I  think  there  was  evidence 
enough  to  satisfy  this  jury  that  the  entire  control  of  the 
work  had  not  been  abandoned  to  Palmer." 

Cresswell,  J.,  speaks  to  the  like  effect. 

In  Serandat  v.  ^:^'a'isse,L.'R.  1  P.O.  152,  Sir  Edward  Vaughan 
Williams  in  giving  judgment  said,  p.  167 :  "Having  regard  to 
the  nature  of  the  work,  and  condition  of  the  men  employed, 
it  appears  to  us  unreasonable  to  infer  that  the  appellant 
had  parted  with  the  power  of  con  ecting,  as  the  work  went 
on,  the  mode  in  which  it  was  to  be  performed,  and  of  dic- 
tating what  kind  of  brushwood  and  other  growth  was  to 
be  removed,  and  what  was  to  be  left  standing:.  *  *  * 
In  other  words,  we  think  the  evidence  does  not  shew  that 
the  general  control,  direction,  and  surveillance  of  the 
operation  was  relinquished  by  the  appellant  by  reason  of 
the  agreement  he  made  with  the  Indians." 

In  Pendlehiry  v.  Greeiihalgli,  L.  R.  1  Q.  B.  D.  36,  at 
p.  41,  Lord  Cairns,  C.  said  :  "  The  defendant  stated  that  he 
set  the  work  out  and  determined  the  levels,  but  had  nothing 
to  do  with  the  paving  himself,  except — a  most  material 
exception — superintending  on  behalf  of  the  committee." 

In  this  case  it  is  admitted  that  while  the  work  was  done- 
under  independent  contractors  the  work  was  to  be  done 
under  the  supervision  of  the  city  engineer. 

There  may  have  been  some  independence  remaining  in 
the  contractor  in  such  a  case,  but  it  is  manifest  that  the 
city  did  not  wholly  abandon  all  control  and  supervision  of 
the  work,  and  on  that  admission  alone  the  liability  of  the 
city  is  not  removed.  The  evidence  shews,  however,  much 
more  than  that  admission.  There  were  two  inspectors  fo^* 
the  city  specially  appointed  to  be  upon  the  work  during  its 
whole  progress,  and  much  more  which  need  not  be  repeated. 
And  by  the  contract  the  city  engineer  had  power,  if  the 
contractors  did  not  proceed  with  the  work  according  to  the 
contract,  or  to  his  satisfaction,  or  to  ensure  its  due  com- 
pletion by  the  time  named,  to  employ  men,  buy  materials,. 
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and  to  complete  the  work  at  the  expense  of  the  contractors. 

It  is  difficult,  in  the  face  of  all  these  facts,  to  say  that  the 
city  had  wholly  abandoned  the  work  to  the  contractors,  and 
that  they  retained  no  control  and  supervision  of  it.  Upon 
that  ground  alone  the  rule  should  be  discharged ;  but  it 
may  be  that  it  should  be  discharged  upon  the  first  ground 
as  well :  that  the  city  could  not  transfer  the  work,  and 
that  it  must  be  assumed  that  the  city  was  itself  doing  the 
work  by  means  of  the  contractors ;  and  that  the  damming 
of  the  Yonge  street  sewer  was  not  a  work  collateral  to  and 
without  the  contract,  so  as  to  make  the  contractors  liable 
and  to  relieve  the  city,  although  we  are  not  obliged,  and 
we  will  not  therefore  place  it  upon  that  ground. 

We  discharge  the  rule,  because  the  work  was  done  under 
control  and  supervision  of  the  city. 

Harrison,  C.  J.,  and  Morrison,  J.,  concurred. 
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McCreary  V.  Grundy. 

Seduction — Evidence — Right  of  witness  to  ansiver 

In  an  action  for  seduction  witnesses  called  for  the  defence  testified  to 
having  had  connection  with  the  girl.  The  jury  were  told  that  these 
witnesses  had  a  right  to  refuse  to  answer  such  questions  :  Held,  a 
misdirection.  Held  also,  that  evidence  of  the  girl's  general  bad  cha- 
racter for  chastity  was  improperly  rejected. 

The  defendant  being  called  wholly  denied  the  charge,  and  the  jury  having 
found  for  the  plaintiff,  though  the  verdict  was  not  large,  a  new  trial 
was  granted  without  costs,  on  the  ground  that  the  defendant  might 
have  been  prejudiced  by  the  misdirection  and  rejection  of  evidence. 

This  was  an  action  brought  by  the  plaintiff  for  the 
seduction  of  his  daughter,  Catharine  McCreary,  by  the 
defendant. 

The  only  plea  was  not  guilty. 

The  case  was  tried  at  the  last  Fall  Assizes  for  the  county 
of  Bruce,  before  D.  J.  Hughes,  Esq.,  Judge  of  the  County 
Court  of  Elgin,  sitting  for  and  at  the  request  of  Richards, 
C.  J.,  with  a  jury. 

Catharine  McCreary,  the  plaintiff's  daughter,  swore  that 
she  gave  birth  to  a  child  on  the  27th  April,  1875,  of  which 
the  defendant  was  the  father,  and  she  denied  that  aHy 
other  person  had  connection  with  her. 

Her  sister,  Susan  Corhett,  was  called  as  a  witness,  and  to 
some  extent  corroborated  her  evidence. 

Some  letters,  said  to  have  been  written  by  defendant, 
the  genuineness  of  which  was  disputed,  were  also  put  in ; 
but  their  contents  are  unnecessary  to  the  decision  of  the 
case. 

The  defendant  was  then  called  as  a  witness  for  the 
defence.  He  swore  that  he  was  a  married  man  :  had  been 
married  for  thirteen  years,  and  was  the  father  of  six  children, 
and  that  he  never  at  any  time  had  connection  with  the 
plaintiff's  daughter. 

Isaac  Meek,  as  a  witness  for  the  defence,  swore  that  on 
several  occasions,  about  two  years  past,  in  the  fall  of  1875, 
he  had  had  connection  with  the  plaintiff's  daughter,  and 
that  she  had  accused  him  of  being  the  father  of  her  child. 
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Counsel  for  the  defence  were  prepared  to  offer  evidence 
of  the  daughter's  general  bad  character  for  chastity. 

The  learned  Judge  rejected  the  evidence,  and  ruled  that 
counsel  had  a  right  to  prove  specific  acts  of  immodesty, 
but  no  right  to  prove  her  general  bad  character  for  chastity, 
as  the  plaintiff'  could  not  be  supposed  to  come  prepared  to 
meet  that  evidence. 

Two  other  witnesses  were  also  called,  who  swore  that 
they  had  had  connection  with  the  plaintiff"s  daughter. 

Some  witnesses  were  called  in  reply. 

This  closed  the  testimony. 

The  learned  Judge  in  his  charge  to  the  jury,  while  com- 
menting on  the  testimony  of  the  diflTerent  witnesses,  told 
the  jury  that  Meek  and  the  other  two  witnesses  had  a 
perfect  right  to  refuse  to  answer  questions  which  might 
criminate  themselves,  or  have  a  tendency  to  bring  them 
into  public  odium  or  disgrace. 

Counsel  for  the  defendant  objected  to  this  portion  of  the 
charge. 

The  jury  found  a  verdict  for  the  plaintiff"  and  $100 
damages. 

•During  Michaelmas  term  last,  November  16,  1875,  C. 
Robinson,  Q.  C,  obtained  a  rule  calling  on  the  plaintiff*  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had  between  the  parties,  on  the  ground  that  the 
verdict  is  contrary  to  law  and  evidence,  and  the  Judge's 
charge,  in  this,  that  the  evidence  and  weight  of  evidence 
shewed  that  the  defendant  was  not  guilty  of  the  charge 
made  against  him  in  the  declaration;  and  for  rejection  of 
evidence  by  the  learned  Judge  in  this,  that  the  learned 
Judge  refused  to  receive  evidence  of  the  general  bad 
character,  in  regard  to  chastity,  of  the  girl  Catharine  Mc- 
Creary,  alleged  to  have  been  seduced  by  the  defendant;  and 
for  misdirection  of  the  learned  Judge  in  directing  the  jury 
that  Meek  and  other  witnesses  on  tlie  trial,  who  swore  that 
they  had  connection  with  the  said  Catharine  McCreary^ 
had  a  right  to  refuse  to  answer  whether  they  had  had  such 
connection,  and  that  they  ought  so  to  have  refused. 
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During  this  term,  May  20,  1876,  /.  Bethune,  Q.  C, 
shewed  cause.  There  was  no  improper  rejection  of  evi- 
dence or  misdirection  :  Thorpe  v.  Grier,  1  U.  C.  R.  528 ; 
McMahoii  V.  Skinner,  2  U.  C.  R  272.  The  observations  of 
the  learned  Judge,  even  if  erroneous,  were  not  the  subject 
of  misdirection:  Dougherty  v.  Williams,  32  U.  C.  R.  215; 
and  defendant  was  concluded  by  the  answers  of  the  girl  to 
the  questions  put :  McCidloiigh  v.  The  Gore  District  Mutual 
Fire  Ins.  Co.,  32  U.  C.  R  610;  S.  C,  34  U.  C.  R.  384. 

C.  Robinson,  Q.  C,  contra.  In  an  action  of  this  kind, 
where  the  defence  at  best  is  an  up-hill  fight,  the 
defendant  is  entitled  to  have  the  law  correctly  laid 
down  by  the  bench.  The  learned  Judge  erred  in  his 
views  of  the  law,  and  defendant  was  greatly  prejudiced 
thereby  :  Taylor  on  Evidence,  6th  ed.,  sees.  330, 1297, 1313  ; 
Best  on  Evidence,  6th  ed.,p.  182  ;  Roscoe's  N.  P.  15th  ed.,185  ; 
Verry  v.  Watkins,  7  C.  &  P.  308 ;  Rex  v.  Martin,  6  C.  &  P. 
562 ;  Dodd  v.  Norris,  3  Camp.  519 ;  Garhutt  v.  Simpson, 
32  L.  J.  M.  C.  186;  Greenleaf  on  Evidence,  12th  ed.,  154, 
155. 

June  29, 1876.  Harrison,  C.  J. — Lord  Hale  in  speaking 
of  the  crime  of  rape  described  it  as  "An  accusation  easily 
to  be  made,  and  hard  to  be  proved,  and  harder  to  be  defen- 
ded by  the  party  accused,  though  never  so  innocent :"  1 
Hale  P.  C.  635. 

Of  the  cognate  action  of  seduction  it  may  be  said  it  is 
"  An  action  easily  brought,  easily  proved,  and  hard  to  be 
defended  by  the  party  accused,  though  never  so  innocent." 

Some  persons  supposed  that  by  the  amendment  of  the 
law  permitting  the  defendant  in  this  and  other  actions  to 
give  testimony  on  his  own  behalf,  there  would  be  less 
difficulty  in  the  defence  of  the  action  for  seduction,  but 
apparently  the  difficulty  is  thereby  increased. 

Jurors  sometimes  out  of  false  sympathy  for  the  weaker 
vessel  (woman)  are  too  prone  to  believe  her  testimony,  no 
matter  how  or  by  whom  contradicted ;  and  when  the  de- 
fendant presumes  himself  by  oath  to  contradict  it  he  is 
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•often  looked  upon  by  jurors  not  only  as  a  seducer  but  a 
perjurer,  and  made  in  consequence  to  pay  smart  damages. 

Such  has  not  been  the  case  here;  although  the  verdict  is 
for  the  plaintiff  the  damages  assessed  are  only  $100.  But 
the  stigma  of  a  verdict  for  the  plaintiff  in  such  an  action 
remains  on  the  defendant. 

I  cannot  understand  such  a  verdict  in  such  an  action. 
The  man  who  is  really  guilty  of  seducing  a  woman  from 
the  path  of  virtue,  should  be  well  punished.  If  not  guilty, 
he  should  be  acquitted.  The  law  ought  not  to  allow 
damages  to  be  given  for  mere  acts  of  prostitution. 

The  declaration  is,  that  the  defendant  debauched  and 
carnally  knew  the  plaintiff 's  daughter,  whereb}^  she  became 
pregnant. 

It  is  not  simply  that  the  defendant  carnally  knew,  where- 
by, &c.  Some  force  must  be  given  to  the  word  debauched 
as  used  in  the  declaration,  and  that  word  means  to  corrupt 
with  lewdness,  to  seduce.  In  this  sense  the  man  who  has 
connection  with  a  prostitute  or  a  wanton,  cannot  be  said  to 
debauch  or  seduce  her.  Loss  of  service  is  requisite  to  the 
maintenance  of  the  action  at  common  law,  but  it  is,  I  think, 
a  mistake  to  suppose  that  loss  of  service  is  the  only  requisite. 

There  are  those  who  think  that  the  man  who  has  by 
fraud  ruined  the  virtue  of  a  woman,  should  be  punished 
in  the  same  manner  and  to  the  same  extent  as  the  man 
who  by  force  has  connection  with  a  woman. 

It  is  doubtful  if  such  an  amendment  of  the  law,  even  if 
made,  would  be  any  improvement  on  the  existing  law. 

But  without  speculating  as  to  amendments  of  the  law,  I 
agree  with  Mr.  Robinson  that,  considering  the  difficult 
nature  of  the  defence  in  the  existing  state  of  the  law,  the 
least  the  defendant  can  claim  is,  to  have  the  law  cor- 
rectly unfolded  and  fairly  administered  from  the  bench. 

Jurors  very  properly  attribute  in  all  cases  great  weight 
to  the  remarks  of  the  presiding  Judge. 

On  the  question  of  credibility  as  between  particular 
witnesses  or  particular  classes  of  witnesses,  the  remarks  of 
the  Judge  are  watched  by  jurors  with  peculiar  interest. 
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Little  said  by  the  presiding  Judge,  when  the  minds  of 
the  jurors  are  on  the  balance  owing  to  conflicting  testimony,, 
will  turn  the  scale  in  favour  of  the  one  party  or  the  other. 

If  the  witnesses  for  the  defence  in  this  case  were  unre- 
liable, the  verdict  was  rightly  found  for  the  plaintiff,  and 
the  jury  might  well  have  rendered  a  much  larger  verdict. 

If  these  witnesses  voluntarily  published  their  own  shame, 
when  they  might  have  refused  to  do  so,  I  can  well  under- 
stand jurors  saying  such  men  are  unworthy  of  belief 

The  learned  Judge  told  the  jury  that  these  witnesses  had 
a  perfect  right  to  refuse  to  answer  questions  tending  to 
disgrace  them,  and  from  this  it  is  argued  that  the  jury  drew 
the  inference  that  they  were  unworthy  of  credit. 

The  law  as  laid  down  by  the  learned  Judge  on  this  point, 
is  challenged  by  Mr.  Robinson  with  his  usual  ability. 

The  question  raised  is  one  of  general  interest,  and  by  no 
means  free  from  doubt. 

The  right  to  put  a  question  to  a  witness  tending  to 
degrade  him,  though  at  one  time  doubted,  cannot,  when  put 
in  good  faith,  be  now  seriously  questioned.  See  Highfield 
V.  Peake,  M.  &  M.  109  :  Fisher  v.  Ronalds,  12  C.  B.  762- 
Oshorn  v.  The  London  Dock  Co.,  10  Ex.  698 ;  Tupling  v. 
Ward,  6  H.  &  N.  749  ;  Bartlett  v.  Leivis,  12  C.  B.  N.  S.  249; 
Baker  v.  Lane,  3  H.  &  C.  544 ;  Bickjord  v.  UArcy,  L.  R.  1 
Ex.  354  ;  McKenzie  v.  Clark,  4  P.  R.  95;  Edmunds  v. 
Greemvood,  L.  R.  4  C.  P.  70 ;  Villehoisnet  v.  Tohin  et  al., 
lb.  184 ;  Inman  et  al.  v.  Jenkins,  L.  R.  5.  C.  P.  738  ;  Green- 
field  V.  Reay,  L.  R.  10  Q.  B.  217;  Hare  on  Discovery,  130. 

The  obligation  of  the  witness  to  answer  when  the  ques- 
tion is  relevant  to  the  issue  in  the  cause  cannot  now  be 
doubted  :  2  Phill  on  Evidence,  10th  ed.  493,  494  ;  Taylor 
on  Evidence,  6th  ed.,  sec.  1313. 

But  the  doubt  arises  when  the  question  relates  to  matters 
collateral  to  the  issue,  and  is  only  put  in  order  to  test  the 
credit  or  standing  of  the  witness. 

The  arguments  for  and  against  the  obligation  in  the  last 
supposed  case  are  well  put,  in  2.  Phill.  on  Evidence,  10th 
ed.  494. 
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That  learned  writer  says,  the  advocates  for  a  compulsory 
power  in  cross-examination  might  argue  that  as  parties  are 
frequently  surprised  by  the  appearance  of  a  witness  un- 
known to  them,  or  if  known  entirely  unexpected,  without 
such  power  they  would  have  no  means  of  ascertaining  what 
credit  is  due  to  the  testimony:  that  on  the  cross-examination 
of  spies,  informers,  and  accomplices,  this  power  is  more 
particularly  necessary  ;  and  that  if  a  witness  may  not  be 
questioned  as  to  his  character  at  the  moment  of  trial,  the 
property  and  even  the  life  of  a  party  must  be  often 
endangered. 

Thos(3  on  the  other  side,  who  maintain  that  a  witness  i» 
not  compellable  to  answer  such  questions,  may  contend  to 
the  following  effect:  They  say  the  obligation  to  give 
evidence  arises  from  the  oath  which  every  witness  takes, 
that  by  this  oath  he  binds  himself  only  to  speak  of  the  mat- 
ters in  issue,  and  that  such  particulars  as  these — whether 
the  witness  has  been  in  gaol  for  felony  or  suffered  some 
infamous  punishment  or  the  like — cannot  form  any  part  of 
the  issue,  as  appears  evident  from  this  consideration,  that 
the  party  against  whom  the  witness  is  called  would  not  be 
allowed  to  prove  such  particular  facts  by  other  witnesses. 
They  may  argue  further,  that  it  would  be  an  extreme 
grievance  to  a  witness  to  be  compelled  to  disclose  past 
transactions  of  his  life,  which  may  have  been  since  forgotten, 
and  to  expose  his  character  afresh  to  evil  report  and  obloquy, 
when  perhaps  by  subsequent  conduct  he  may  have  obtained 
the  good  opinion  of  the  world. 

The  opinions  of  learned  Judges  j>ro  and  con  on  the 
general  question  up  to  1852  will  be  found  collected  from 
p.  485  to  503  of  2  Phill.  on  Evidence,  10th  ed. 

In  Bex.  V  Hodgson,  R.  &  R.  211,  it  was  held  on  an 
indictment  for  rape,  that  the  woman  is  not  compellable  to 
answer  whether  she  had  connection  with  other  men  or  witb 
a  particular  person  named. 

In  Bex  V.  Clarke,  2  Stark.  241,  Holroyd,  J.,  said,  at  p.  244 : 
"In  the  case  of  an  indictment  for  a  rape,  evidence  that  the 
woman  had  a  bad  character  previous  to  the  supposed  com- 
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mission  of  the  offence  is  admissible ;  but  the  defendant 
cannot  go  into  evidence  of  particular  facts." 

In  Rex  V.  Barker,  3  C.  &  P.  589,  Park,  J.,  on  an  in- 
dictment for  rape,  followed  the  law  as  laid  down  by  Hol- 
royd,  J.,  in  Rex  v.  Clarke,  2  Stark.  241. 

In  Rex  V.  Martin  et  al,  6  C.  &  P.  562,  Williams,  J., 
who  had  been  one  of  the  counsel  in  Rex  v.  Hodgson,  said  he 
never  could  understand  that  case,  and  observed,  at  p.  563, 
"The  doctrine,  that  you  may  go  into  general  evidence  of  bad 
character  in  the  prosecutrix,  and  yet  not  cross-examine  as 
to  specific  facts,  I  confess  does  appear  to  me  to  be  not  quite 
in  strict  accordance  with  the  general  rules  of  evidence." 

In  Rex  V.  Cockroft,  11  Cox  410,  Wiiles  J.,  said,  at  p.  411, 
"You  may  cross-examine  the  prosecutrix  with  respect  to 
particular  acts  of  connection  with  other  men,  but  if  she 
denies  them,  you  are  bound  by  the  answer," 

The  decision  of  Wiiles,  J.,  was  affirmed  by  the  Court  of 
Criminal  Appeal,  in  Regind  v.  Holmes,  L.  R.  1  C.  C.  334. 

The  result  of  the  authorities  appears  to  be,  that  on  an 
indictment  for  rape  or  indecent  assault,  the  question  may 
he  put  as  to  connection  with  other  men,  and  must  be  ans- 
wered, but  that  the  answer  is  conclusive  and  cannot  be  con- 
tradicted by  calling  witnesses  for  the  defence. 

It  may  be,  that  where,  instead  of  a  prosecution  for  rape, 
an  action  is  brought  for  the  recovery  of  damages  for  alleged 
seduction,  a  different  rule  applies. 

In  Dodd  V.  Norris,  3  Camp.  519,  in  an  action  for  seduc- 
tion. Lord  Ellenborough  ruled,  that  the  daughter  was  not 
bound  to  answer  on  cross-examination  whether  she  had 
not  previously  been  criminal  with  other  men,  "and  that  the 
point  having  been  referred  to  the  Judges,  they  were  all  of 
the  same  opinion." 

But  in  Verry  v.  Watkins,  7  C.  &  P.  308,  which  was  an 
action  for  seduction,  after  evidence  was  given  of  the  general 
bad  character  of  the  plaintiff's  daughter  in  respect  of 
chastity,  Phillips,  counsel  for  the  defendant,  expressed  a 
doubt  whether  he  ought  to  ask  as  to  particular  acts  of 
unchastity. 
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And  Alderson,  B.,  said,  p.  309,  "I  am  clearly  of  opinion 
you  may  ask  the  question."  Evidence  was  then  given 
of  several  acts  of  sexual  intercourse  with  the  plaintiff's 
daughter  by  tw^o  different  witnesses  for  the  defendant, 
who  each  deposed  to  the  fact,  the  time,  and  the  place. 

Talfourd,  Serjeant,  in  reply,  as  usual  in  such  a  case,  con- 
tended that  the  witnesses  for  the  defence  were  not  worthy 
of  belief. 

Alderson,  B.,  in  charging  the  jury,  said:  "If  you  think 
the  defendant  had  such  intercourse  with  the  daughter  of 
the  plaintiff  as  caused  him  to  be  the  fother  of  the  child  of 
which  she  gave  birth,  your  verdict  must  be  for  the  plaintiff; 
and  the  case  then  comes  to  a  question  of  damages  ;  in  which 
view,  and  in  which  view  alone,  you  will  consider  what 
reliance  you  ought  to  place  on  the  evidence  adduced  on  the 
part  of  the  defendant."  There  was  a  verdict  for  the  plain- 
tiff* and  only  £5  damages. 

In  McMahon  v.  Skinner,  2  U.  C.  R.  272,  which  also  was 
an  action  for  seduction,  the  female  seduced  swore  that  she 
never  had  criminal  intercourse  with  any  other  than  the 
defendant,  and  on  the  defence  the  defendant  wished  to  ask 
each  of  his  witnesses  whether  he  had  not  had  such  inter- 
course with  her,  but  the  learned  Judge  would  only  permit 
him  to  ask  whether  to  their  own  knowledge  that  statement 
of  the  girl  was  not  true,  and  they  swore  it  was  not.  The 
Court  on  a  motion  for  a  new  trial,  on  the  ground  of  rejec- 
tion of  evidence,  held  that  the  evidence  was  only  received  to 
the  extent  that  it  ought  to  have  been,  and  discharged  the 
rule. 

No  objection  was  made  to  the  admissibility  of  the  testi- 
mony of  the  witnesses  for  the  defence  in  the  case  before  us. 

The  only  question  is,  whether  the  learned  Judge,  having 
received  their  testimony  without  objection,  erred  in  telling 
the  jury  that  the  witnesses  were  not  bound  to  answer. 

The  latest  exposition  of  the  law  on  the  point  is  that  to  be 
found  in  section  1314  of  Taylor  on  Evidence,  vol.  ii.,  6th  ed. 
He  says :  "  Where,  however,  the  question  is  not  directly  ma- 
terial to  the  issue,  but  is  only  put  for  the  purpose  of  testing 
the  character,  and  consequent  credit  of  the  witness,  there  is 
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much  more  room  for  doubt.  Several  of  the  older  dicta  and 
authorities  tend  to  shew,  that  in  such  a  case  the  witness  is 
not  bound  to  answer ;  but  the  privilege,  if  it  still  exists,  is 
certainly  much  discountenanced  in  the  practice  of  modern 
times.  Even  Lord  Ellenborough,  who  is  reported  to  have 
held  on  one  occasion  that  a  witness  was  not  bound  to  state 
whether  he  had  not  been  sentenced  to  imprisonment  in  a 
house  of  correction,  and  on  another,  that  the  question  could 
not  so  much  as  be  put  to  him,  seems  in  a  later  case  to  have 
disregarded  the  rules  thus  enunciated  by  himself ;  for,  on  a 
witness  declining  to  say  whether  or  not  he  had  been 
confined  for  theft  in  gaol,  his  lordship  harshly  observed, 
'  If  you  do  not  answer  that  question,  I  will  send  you  there.' 
No  doubt  cases  m^y  arise,  where  the  Judge,  in  the  exercise 
of  his  discretion,  would  very  properly  interpose  to  protect 
the  witness  from  unnecessary  and  unbecoming  annoyance." 

Best,  in  his  work  on  Evidence,  6th  ed.,  185,  after  reviewing 
the  cases,  says:  "It  seems,  indeed, that,  in  strictness, the  Court 
can  compel  a  witness  to  answer  under  such  circumstances, 
although  in  the  exercise  of  its  discretion  it  will  not  do  so, 
unless  the  ends  of  justice  clearly  require  it.  But  this  seldom 
happens ;  as  the  object  of  the  cross-examining  party  is,  in 
general,  sufficiently  attained  by  putting  the  question;  for 
the  silence  of  a  person,  to  whom  in  his  hearing  a  crime  or 
disgraceful  act  is  imputed,  is  in  many  instances  tantamount 
to  confession." 

The  weight  of  modern  authority  and  of  modern  text 
writers  is,  I  think,  against  the  ruling  of  the  learned  Judge, 
who  tried  this  cause. 

In  this  connection  I  must  consider  the  complaint  that  the 
learned  Judge  rejected  evidence  of  the  daughter's  bad 
character  for  chastity. 

Such  evidence  is  properly  admissible  on  an  indictment 
for  rape  :  Rex  v.  Barber,  3  C.  &  P.  589,  and  per  Kelly,  C. 
B.,  in  Regina  v.  Holmes,  L.  R.  1,  C.  C.  334;  and  much  more 
ought  it  to  be  received  in  an  action  by  a  father  for  the  alleged 
seduction  of  his  daughter.  If  her  character  be  such  that 
she  be  proved  to  be  a  wanton  or  a  prostitute,  the  damages. 
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if  any,  should  be  much  less  than  if  she  be  proved  to  be  a 
woman  of  respectable  deportment  and  decent  conduct. 

Hence  it  is  said  in  section  330  of  Taylor  on  Evidence,  6th 
ed. :  "  It  has  been  above  observed  that  in  some  cases  general 
evidence  of  character  is  admissible,for  the  purpose  of  increas- 
ing or  diminishing  the  amount  of  damages.  Thus  evidence 
impeaching  the  previous  general  character  of  the  wife  or 
daughter  in  regard  to  chastity,  is  admissible  under  the  general 
issue, on  a  petition  by  the  husband  on  the  ground  of  adultery, 
or  in  an  action  by  the  father  for  seduction ;  for  in  these  pro- 
ceedings the  plaintiff  in  reality  seeks  compensation  for  the 
pain  whicl?  the  defendant  has  caused  him  to  suffer,  by  dis- 
gracing his  family,  and  ruining  his  domestic  happiness ; 
and  it  is  manifest  that,  such  being  the  true  nature  of  the 
claim,  though  in  cases  of  seduction  not  the  ostensible  ground 
of  action,  the  damages  should  be  commensurate  with  the 
pain,  which  will  vary  according  as  the  character  of  the 
wife  or  daughter  has  been  previously  unblemished  or 
profligate.  In  these  cases,  therefore,  not  only  evidence  of 
general  bad  character  is  admissible  in  mitigation  of  damages, 
but  the  defendant  may  even  prove  particular  acts  of  im- 
morality or  indecorum." 

In  such  a  case  it  is  open  to  the  plaintiff  to  call 
evidence  in  reply  for  the  purpose  of  rehabilitating  the 
character  of  his  wife  or  daughter;  Bamfield  v.  Massey, 
1  Camp.  460 ;  Bate  v.  Hill,  1  C.  &  P.  100 ;  See  further, 
Jones  V.  Jaones,  IS  L.  T.  N.  S.  243. 

I  feel  not  the  shadow  of  a  doubt  in  holding  that  the 
learned  Judge  who  tried  the  cause,  erred  in  rejecting  the 
evidence  of  general  bad  character  for  chastity. 

The  hesitation  I  feel  is,  in  granting  relief  in  a  case  where 
the  misdirection  or  rejection  of  evidence  complained  of,  as 
here,  apparently  affects  only  the  quantum  of  damages,  and 
where  the  amount  of  damages  assessed,  notwithstanding 
the  misdirection  or  rejection  of  evidence,  is  small. 

The  defendant  who,  in  such  an  action,  with  a  verdict  so 
small  as  $100,  asks  for  a  new  trial,  runs  a  great  risk. 
Next  trial,  should  a  new  trial  be  granted,  there  may  be 
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no  misdirection,  no  rejection  of  evidence,  and  yet  a  verdict 
for  the  plaintiff  in  an  amount  larger  than  the  present 
verdict. 

The  risk  in  such  a  case  is  entirely  that  of  the  defendant. 
Should  there  be  a  largei*  verdict  against  him  than  the 
present  verdict,  and  no  misdirection  or  rejection  of  evidence,, 
there  will,  in  all  probabilitj^  be  no  further  relief  for  him. 

I  cannot  say  that  the  defendant  in  this  case  has  had 
such  a  fair  trial  as  he  was  entitled  to  have,  owing  to  what 
I  take  to  be — and  I  say  it  with  all  possible  respect — the 
errors  in  law  of  the  learned  Judge  who  tried  the  cause ; 
and  for  that  reason,  and  considering  the  uphill  nature  of 
the  defence  in  such  an  action,  with  some  misgiving  as  to 
the  result,  have  concluded,  if  defendant  desire,  it  to  make 
absolute  the  rule  for  a  new  trial  without  costs. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument  and  took 
no  part  in  the  judgment. 

Rule  absolute,  (a) 


(a)  On  a  second  trial  the  jury  found  for  defendant,  and  the  verdict 
was  not  moved  against. 
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The  Trust  and  Loan  Company  of  Upper  Canada  v» 
Henry  Covert  and  Henry  James  Ruttan. 

Covenant  for  quiet  enjoyment — Costs  of  defending  suit — Rigid  to  reeover. 

The  defendants  having  conveyed  land  to  T.  with  full  covenants,  T. 
mortgaged  to  the  plaintiffs.  The  children  of  T.  filed  a  bill  in  Chancery 
against  the  plaintiffs  and  others,  under  which  a  decree  was  made 
directing  the  plaintiffs  to  convey  the  land  to  the  plaintiffs  named  in  the 
bill,  who  shewed  a  good  title  as  against  both  plaintiffs  and  defendants 
herein  ;  and  the  plaintiffs  thus  lost  the  land,  and  were  obliged  to  pay 
their  own  and  the  plaintiffs'  costs  in  the  suit  in  Chancery. 

The  plaintiffs  thereupon  sued  the  defendants  upon  the  covenant  for  quiet 
enjoyment-  contained  in  their  deed  to  T :  Held,  that  they  were 
entitled  to  recover  all  the  costs  incurred  by  them  in  defending  the 
Chancery  suit,  either  as  between  party  and  party,  or  as  between  attorney 
and  client,  it  not  appearing  upon  the  evidence  that  such  costs  were 
either  needlessly  or  unreasonably  incurred. 

This  was  an  action  to  recover  damages  for  a  breach  of 
the  covenant  for  quiet  enjoyment. 

The  declaration  and  subsequent  pleadings  will  be  found 
reported  in  80  U.  C.  R.  239. 

The  principal  facts  in  the  case  will  be  found  in  32  U.  C. 
R.  222,  where  the  Court  held  the  plaintiffs  entitled  to 
recover,  but  ordered  a  new  trial,  as  no  damages  had  been 
assessed. 

The  damages  were  assessed  at  the  Spring  Assizes  for 
1875,  before  Richards,  C.  J.,  without  a  jury. 

The  deed,  dated  on  the  22nd  of  June,  1855,  from  the 
defendants  to  Henry  Huddleston  Thompson,  with  full 
covenants  for  title,  was  proved. 

The  mortgage,  dated  on  the  10th  of  April,  1855,  from 
Henry  Huddleston  Thompson  to  the  plaintiffs,  was  also 
proved :  it  was  subject  to  a  proviso  for  redemption  on  pay- 
ment of  £450. 

The  pleadings  In  the  case  in  Chancery  of  Thompson  v. 
Thompson  were  also  proved. 

It  was  proved  by  the  plaintiffs  that  the  amounts  they 
had  paid  in  connection  with  the  mortgage  and  the  Chan- 
cery suit  were  as  follow  : — 
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Insurance  of  buildings   $123  70 

Costs  paid  in  Thompson  v.  Thompson,  on 

28th  November,  1868  S258  00 

Messrs.  Thompson's  costs  paid  on  9  th 

December.    49  94 

  807  94 

The  company's  costs   626  60 

The  amount  due  on  the  mortgage  for  principal 

was  proved  to  be   $1800  00 

Interest  from  1st  October,  1855,  to  1st  April, 

1875,  at  8  per  cent   2808  00 

The  defendants  contended,  among  other  things,  that  they 
were  only  liable  for  the  amount  of  the  mortgage,  and 
interest  at  6  per  cent. 

The  learned  Chief  Justice  held  that  the  plaintiffs  were 
entitled  to  recover  as  follows : — 

Mortgage  debt  .$1800  00 

Interest    2808  00 

Insurance  money   123  70 

Total   $4731  70 

And  rendered  a  verdict  for  that  amount.  He  assessed  the 
amount  of  costs  as  between  party  and  party  in  the  Chan- 
cery suit  at  $307.94,  and  reserved  leave  to  the  plaintiffs  to 
move  to  increase  the  verdict  by  that  amount,  if  the  Court 
should  think  the  plaintiffs  entitled  thereto.  He  did  not 
see  his  way  clear  as  to  the  $626.60,  the  plaintiff's'  costs,  as 
between  attorney  and  client,  and  made  no  assessment 
as  to  it. 

During  Easter  term,  May  22,  1875,  F.  Osier,  obtained  a 
rule  calling  on  the  defendants  to  shew  cause  why  the  ver- 
dict should  not  be  increased  by  the  sum  of  $934.54,  being 
the  aggregate  amount  of  costs. 

During  Hilary  term,  February  23,  1876,  J.  D.  Armour, 
Q.  C,  shewed  cause.  He  cited  Hodgins  v.  Hodgins,  13  C. 
P.  146  ;  Hunter  v.  Johnson,  14  C.  P.  123  ;  Ecclesy.  Lowry, 
34  U.  C.  R.  75  ;  Baxendale  v.  London,  Chatham,  and  Dov^r 
II.  W.  Co.,  L.  R.  10  Ex.  35. 
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F.  Osier,  contra,  cited  Mayne  on  Damages,  2nd  ed.,  145 ; 
Maivle  on  Covenants,  4th  ed.,  305  ;  Brennan  v.  Servis,  8  U. 
C.  R.  191 ;  Clark  v.  Robertson,  Ih.  370 ;  Graham  v.  Leslie, 
4  C.  P.  176 ;  Stuhhs  v.  Martindale,  7  C.  P.  52 ;  Forsyth  v. 
Mcintosh,  9  C.  P.  492 ;  Bol2?h  v.  Crouch,  L.  R.  3  Ex.  44 ; 
Collen  V.  Wright,  8  E.  &  B.  647. 

May  15,  1876.  Harrison,  C.  J. — The  declaration  (a) 
alleges  that  defendants  by  deed  conveyed  certain  land  in  fee 
to  one  Henry  Huddleston  Thompson,  and  covenanted  with 
Thompson,  his  heirs  and  as-'signs,  that  it  should  and  might 
be  lawful  for  him,  his  heirs  and  assigns,  peaceably  and 
quietly  to  enter  into  and  have,  hold,  use,  possess,  occupy, 
and  enjoy  the  said  land  without  the  let,  suit,  hindrance,  in- 
terruption, or  denial  of  the  defendants  or  any  other  person 
or  persons  whomsoever. 

It  then  alleges  a  transfer  by  deed  of  the  land  from 
Thompson  to  the  plaintiffs. 

It  next,  in  effect,  avers  as  a  breach  of  the  convenant  that 
certain  persons,  children  of  Thompson,  to  whom  good  title 
as  against  the  plaintiffs  and  the  defendants,  and  not  derived 
from  either  of  them,  had  accrued,  filed  a  bill  in  the  Court 
of  Chancery  against  the  plaintiffs,  the  defendants,  and 
others,  praying,  among  other  things,  that  the  deed  from 
the  defendants  to  Thompson,  and  from  Thompson  to  the 
plaintiffs,  should  be  delivered  up  to  be  cancelled,  and  the 
plaintiffs  ordered  to  convey  the  land  named  in  the  bill ;  and 
such  proceedings  were  thereupon  taken  in  such  suit  that, 
on  the  14th  of  November,  1867,  a  decree  was  made  accord- 
ing to  the  prayer  of  the  bill ;  ^9er  quod  the  plaintiffs  have 
not  only  lost  and  been  deprived  of  the  land,  but  were 
obliged  to  pay  the  costs  and  charges  sustained  by  the  plain- 
tiffs in  the  Chancery  suit,  and  were  compelled  to  pay  a  large 
sum  in  and  about  defending  the  Chancery  suit. 

It  was  at  one  time  doubted  whether  a  suit  in  equity  was 
a  breach  of  the  old  form  of  covenant  for  quiet  enjoyment: 
Selhy  V.  Chute,  1  Brownlow  23  ;  and  in  consequence  the 

(a)  The  declaration  is  set  out  in  30  U.  C.  R.  239,  et  seg. 
42 — vol.  XXXIX  U.C.R. 
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covenant  was  extended  to  cover  suits  in  equity :  She]), 
Touch.  166,  by  Preston;  2  Sug.  V.  &  P.,  14th  ed.,  600;  and 
there  is  now  no  doubt  that  a  decree  in  equity  is  a  breach 
of  the  ordinary  covenant  for  quiet  enjoyment:  Hunt  v. 
Danvers,  Sir  T.  Raym.  370 ;  and  this  was  the  point 
determined  in  favour  of  the  plaintiffs  in  this  cause  when 
this  case  was  before  the  Court  on  demurrer :  30  U.  C.  R.  239. 

It  is  equally  clear  as  a  proposition  of  law  that  the  cove- 
nant for  quiet  enjoyment  is  one  that  may  be  taken  advan- 
tage of  by  the  assignee  of  the  covenantee  being  the  assignee 
by  deed  of  the  land :  Raiule  on  Covenants,  4th  ed.,  ch.  8. 

The  breach  alleged  being  proved,  the  only  question 
which  now  arises  for  decision  is,  as  to  the  right  of  the 
plaintiffs  to  recover  the  amount  of  the  costs  paid  to  the 
plaintiffs  in  the  Chancery  suit  and  their  own  costs  of  de- 
fending that  suit,  or  either  of  these  amounts. 

In  Rawle  on  Covenants,  4th  ed.,  p.  304,  it  is  said :  "  It 
not  unfrequently  happens  that  a  purchaser  is  reluctant  to^ 
abandon  his  purchase  to  a  paramount  claimant  without  a 
struggle.  *  *  *  So  far  as  the  taxed  costs  of  suit  are 
cincerned,  the  rule  is  settled  that  it  would  be  expecting  too 
much  of  a  purchaser  to  decide  at  his  peril  on  the  validity 
of  a  title  set  up  in  opposition  to  that  which  his  vendor 
undertook  to  convey.  The  former  should  be  allowed,  by  way 
of  damages,  the  taxed  costs  of  any  action  by  which  he  has 
reasonably  sought  to  maintain  or  defend  that  title,"  &c. 

The  well  known  case  of  Smith  v.  Compton,  3  B.  &  Ad. 
407,  which  was  an  action  for  breach  of  covenant  for  good 
title,  if  still  law,  not  only  sustains  the  proposition  of  Mr. 
Rawle,  but  decides  that  the  plaintiff  is  also  entitled  to  re- 
cover his  costs  of  defence  as  between  attorney  and  client. 

Lord  Tenterden  said,  at  p.  408 :  "  As  to  the  costs,  the 
plaintifi*  here  had  a  right  to  claim  an  indemnity,  and  he  is- 
not  indemnified  unless  he  receives  the  amount  of  the  costs 
paid  by  him  to  his  own  attorney." 

The  case  is  also  important  as  deciding  that  the  recovery 
of  costs  may  be  had  although  no  notice  be  given  to  the- 
covenantor  of  the  pending  suit,  for  the  reason  that  the  only 
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effect  of' not  giving  such  notice  is  to  let  in  proof  that  the 
plaintiff  has  no  claim  in  respect  of  the  alleged  loss,  or  not 
to  the  amount  alleged. 

Although  Mr.  Mayne,  at  p.  45  of  the  second  edition  of 
his  work  on  Damages,  has  doubted  Smith  v.  Compton,  by 
saying :  "  It  may  be  a  question  whether,  upon  the  facts  of 
the  particular  case,  the  same  decision  would  be  arrived  at 
again."  I  do  not  find  that  any  Court  or  Judge  has  in  any 
manner  disapproved  of  the  decision. 

On  the  contrary,  in  Brennan  v.  Servis,  8  U.  C.  R.  191, 
which  was  an  action  on  covenant  for  good  title.  Smith 
V.  Compton  w^as  followed  to  the  fullest  extent,  and  without 
doubt  or  question. 

In  Clark  v.  Robertson,  8  U".  C.  R.  370,  372,  a  similar  action 
Robinson,  C.  J.,  said  :  "  I  discouraged  any  allowance  for  the 
costs  of  the  ejectment  by  which  the  plaintiff  had  been  dis- 
possessed ;  though  I  am  satisfied  now  that  she  was  entitled 
to  them,  as  Mr.  Prince  contended,  if  entitled  to  ^damages  at 
all.  Smith  v.  Compton,  3  B.  &  Ad.  407,  is  authority  on 
that  point." 

In  Stuhbs  V.  Martindale,  7  C.  R  52,  54,  which  was  also  an 
action  on  a  covenant  for  good  title,  Richards,  J.,  said  :  "  We 
do  not  feel  warranted  in  considering  Smith  v.  Coiiop>ton  bad 
law,  until  it  is  expressly  overruled." 

And  while  the  authority  of  Smith  v.  Compton  was 
expressly  recognized  by  Draper,  C.  J.,  in  Forsyth  et  al. 
V.  Mcintosh,  9  C.  P.  492,  495,  an  action  for  breach  of  the 
covenant  of  seizin,  the  costs  of  the  arbitration  in  that  case 
were  disallowed,  because  they  were  the  consequence  of 
the  plaintiffs'  own  needless  act. 

The  costs  were  disallowed  in  Parker  v.  McDonald,  11 
C.  P.  478,  an  action  for  breach  of  the  covenant  for  right 
to  convey,  because,  under  the  peculiar  circumstances  of  that 
case,  they  could  not  be  said  to  be  "  the  natural  and  direct 
consequence  of  the  defendants'  breach  of  covenant." 

The  decision  was  similar  in  Hodgins  v.  Hodgins,  13 
C.  P.  146,  which  was  an  action  on  the  covenant  for  quiet 
enjoyment,  and  for  a  similar  reason. 
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In  Parker  v.  McDonald,  11  C.  P.  478,  the  plaintiff  was 
told  by  his  legal  adviser,  that  there  was  no  defence  to  the 
suit;  and  in  Hodgins  v.  Hodgins,  18  C.  P.  146,  he  knew 
there  was  no  defence,  and  yet  in  each  case  costs  were 
needlessly  incurred,  and  so  disallowed. 

In  Stuart  Y.  '  Mathieson,  28  U.  C.  R.  185,  which  was 
an  action  on  the  covenant  for  quiet  enjoyment,  Smith  v. 
Comptoii  was  assumed  to  be  "  good  law,"  and  "  as  there  was 
no  evidence  either  one  way  or  the  other  as  to  whether  the 
plaintiff  needlessly  or  reasonably  incurred  the  costs,"  the 
plaintiff  was  held  entitled  to  recover  the  costs  as  part  of 
his  damages. 

In  Hunter  v.  Johnson,  14  CP.  128,  which  was  an  action 
for  breach  of  the  covenant  for  quiet  enjoyment,  it  was 
proved  that^  the  defence  was  wholly  needless,  and  that  the 
plaintiff  knew  it ;  and  so,  on  the  authority  of  Hodgins  v. 
Hodgins,  18  C.  P.  146,  the  costs  were  disallowed. 

In  Spence  v.  Hector,  24  U.  C.  R.  277,  which  was  an  action 
by  a  lessee  against  his  assignee  on  a  covenant  to  indemnify 
lessee  against  the  covenants  in  a  lease,  costs  of  resisting  a 
suit  for  breach  of  the  covenant  were  allowed  as  part  of  the 
damages. 

The  latter  case  was  approved  and  followed  in  Mayhee  v. 
Turley,  27  U.  C.  R.  444. 

In  the  case  of  Wallace  v.  Gilchrist,  24  C.  B.  40, 
51,  which  was  an  action  by  the  plaintiff  as  the  assignee  of 
a  bond,  the  language  of  Lord  Tenterden,  in  Smith  v. 
Compton,  was  quoted,  approved,  and  followed.  See  also 
Eccles  V.  Loiury,  85  U.  C.  R.  75. 

The  most  recent  decisions  in  England,  so  far  as  applicable, 
are  in  accord  with  the  decisions  of  our  own  Courts  in  ap- 
proval of  the  doctrine  laid  down  in  Smith  v.  Compton. 

In  RoVph  V.  Crouch,  L.  R.  3  Ex.  44,  where  the  defendant 
demised  premises  for  a  term  of  years  to  the  plaintiff,  and 
covenanted  that  the  plaintiff  should  occupy  the  same  dur- 
ing the  term  "  without  any  interruption  whatsoever  from  or 
by  the  said  defendant,  his  executors  *  *  *  or  any  other 
person  or  persons  lawfully  claiming  by,  from,  or  under  him 
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or  them,"  and  an  action  of  trespass  was  afterwards  brought 
by  a  person  claiming  under  the  defendant  against  the 
plaintiff,  which  the  latter  unsuccessfully  defended,  it  w^as 
held  that  the  plaintiff  was  entitled  to  recover  from  the  de- 
fendant, not  only  the  damages  and  costs  he  had  paid,  but 
the  expenses  he  himself  had  incurred  in  defending  the  suit. 

So  in  Hoivarcl  v.  Lovegrove,  L.  K,.  6  Ex.  43,  which,  like 
Spence  v.  Rector,  24  U.  C.  R.  277,  was  an  action  by  a  lessee 
against  the  assignee  of  the  lease  for  breach  of  a  covenant 
to  indemnify  against  the  covenants  contained  in  the  lease, 
it  was  held  that  the  plaintiff  was  entitled  to  recover  not 
only  the  costs  paid  by  him  on  taxation,  but  the  costs  paid 
by  his  own  attorney  in  unsuccessfully  defending  an  action 
brought  against  him  by  the  lessor  for  breach  of  one  of  the 
covenants  in  the  lease  committed  after  the  assignment. 
The  action  was  brought  to  recover  the  sum  of  £30  paid  into 
Court  by  the  plaintiff  in  the  action  against  him,  and  the 
costs  to  which  the  plaintiff  had  been  put  in  defending  that 
action.  A  verdict  was  found  for  the  plaintiff  for  X72  16s. 
lOd.,  of  which  £12  9s.  6d.  consisted  of  costs  which  had  not 
been  allowed  on  taxation  betAveen  party  and  party,  but  had 
been  paid  by  the  plaintiff  to  his  own  attorney  for  services 
rendered  in  the  defence  of  the  action  against  him. 

Kelly,  C.  B.,  in  delivering  judgment,  said,  p.  44:  "Then 
there  are  the  costs  incurred  in  defending  the  action,  as  to 
which  the  question  before  us  arises.  It  is  said  that  the  de- 
fendant cannot  be  made  liable  for  more  than  such  costs  as 
the  Master  allows  on  taxation.  But  I  am  of  oj)inion  that 
all  the  costs  the  plaintiff  incurred,  both  those  allowed  as 
between  party  and  party,  and  also  those  properly  incurred 
in  addition  between  himself  and  his  own  attorney,  were 
necessarily  incurred.  This  being  so,  it  would  be  unjust, 
and  we  should  not  give  its  full  effect  to  the  contract  of  in- 
demnity entered  into  with  him  by  the  defendant,  if  we  were 
to  deprive  him  of  these  extra  costs." 

Martin,  B.,  said,  p.  45  :  "  To  give  him  the  mere  costs  as 
taxed  by  the  Master,  who  acts  according  to  a  particular 
scale,  would  riot  be  a  complete  indemnification." 
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Piggott,  B.,  said,  p.  45 :  "  From  first  to  last  he  (plaintiff)  did 
nothing  unnecessary,  and  these  costs,  both  taxed  and  extra, 
appear  to  me  the  natural  and  necessary  consequence  of  the 
defendant's  breach  of  contract,  and  to  be  recoverable,  as 
coming  within  the  strict  rule  as  to  the  mode  in  which 
damages  should  be  measured." 

In  Movs-Le-Blanch  v.  Wilson,  L.  R.  8  C.  P.  227,  an 
attempt  was  made — and  in  the  particular  case,  on  the 
authority  of  a  dictum  of  Parke,  B.,  in  Tindall  v.  Bell,  11 
M.  &  W.  228,  231,  successfully  made — to  extend  the  prin- 
ciples of  the  foregoing  cases  to  a  case  where  the  plain- 
tiffs complained  that  in  consideration  that  the  plaintiffs,  at 
the  request  of  the  defendants,  would  receive  in  the  Thames 
in  a  ship  called  the  Pitho,  a  large  quantity  of  coals,  and 
would  carry  the  same  from  thence  to  Buenos  Ayres,  and 
there  deliver  the  same  to  the  defendants,  or  their  assigns, 
on  certain  terms,  the  defendants  promised  that  the  coal 
should  be  taken,  by  the  defendants  or  their  assigns,  from 
the  ship  as  soon  as  the  master  was  ready  to  deliver ;  and 
it  appeared  that  on  the  arrival  of  the  ship  at  her  place  of 
destination,  she  was  detained  several  days.  For  this  de- 
tention the  ship  owners  brought  an  action  against  the 
plaintiffs,  and  put  the  plaintiffs  to  a  large  amount  of  costs 
in  defending  the  suit. 

But  in  Baxendale  v.  London,  Chatham,  and  Dover  R.  W. 
Co.,  L.  R.  10  Ex.  35,  where  a  similar  attempt  was  made  to 
extend  the  doctrine  to  a  case,  where  one  Harding,  having 
contracted  with  the  plaintiffs,  who  were  carriers,  for  the 
carriage  of  two  pictures  from  London  to  Paris,  and  the 
plaintiffs  contracted  with  the  defend  mts  for  the  carriage  of 
the  pictures  a  part  of  the  distance,  the  pictures  were  dam- 
aged on  the  journey  through  the  negligence  of  the  defend- 
ants, in  consequence  of  which  Harding  sued  the  plaintiffs 
and  put  them  to  costs,  the  attempt  failed — and  Mors-Le- 
Blanch  v.  Wilson  was  disapproved. 

The  true  distinction  between  Mors-Le-Blanch  v.  Wilson 
and  Hovjard  v.  Lovegrove,  L.  R.  G  Ex.  43,  and  similar  cases 
which  I  have  cited,  was  taken  by  Quain,  J.,  who  said,  p.  44? : 
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"  If  this  were  a  contract  of  indemnity  where,  although  there 
may  be  two  contracts  in  form,  there  is  only  one  in  sub- 
stance, our  decision  might  be  in  favour  of  the  plaintiffs.  * 
*  *  The  cases  which  have  been  referred  to,  with  one  ex- 
ception, are  all  cases  of  indemnity,  and  reall}^  have  no  ap- 
plication here,  for  we  have  to  deal  with  two  separate  and 
independent  contracts,"  &c. ;  and  by  Archibald,  J.,  who 
said,  p.  45  :  "  These  costs  cannot  be  claimed  by  reason  of  the 
defendants  having  given  any  actual  authority  to  incur  them. 
Nor  were  the  plaintiffs  compelled  to  incur  them  by  reason 
of  the  defendants'  default.  In  other  words,  they  were  not 
the  natural  and  necessary  consequence  of  that  default.  The 
contracts  were  wholly  independent,  and  the  damages  re- 
covered against  the  plaintiffs  *  *  were  not  of  necessity  the  ^ 
same  as  those  which  the  plaintiffs  could  recover  against  the 
defendants,"  &c. 

The  rema,ining  Judges  rested  their  decision  on  the  broad 
ground  that  in  the  particular  case  the  defence  of  the  suit 
by  the  plaintifffs  was  needless,  hopeless,  and  unreasonable. 

The  covenant  for  quiet  enjoyment,  although  it  does  not 
always  contain  the  word  "  indemnify,"  for  purposes  of  dam- 
ages, partakes  of  the  character  of  a  covenant  of  indemnity. 
See  Rcavle  on  Covenants,  4th  ed.,  ch.  5  ;  and  Piatt  on  Cove- 
nants, part  iii.  ch.  11 ;  Harry  v.  Anderson,  13  C.  P. 
476 :  McClure  v.  Grafton,  19  C.  P.  149. 

The  plaintiff's,  as  assignees  of  the  covenantee,  have, 
according  to  the  great  preponderance  of  authority,  the 
right  to  claim  indemnity  from  the  defendant,  the  cove- 
nantor, and  unless  the  costs  can  on  the  evidence  be  said  to 
have  been  needlessly  and  unreasonably  incurred,  the  plain- 
tiffs have  the  right  to  claim  these  costs  as  a  portion  of  their 
damages. 

I  am  unable  to  say  on  the  evidence  that  the  costs  were 
either  needlessly  or  unreasonably  incurred. 

It  appears  to  me  on  the  facts  that  the  case  falls  more 
within  the  authority  of  Stuart  v.  Mathieson,  23  U.  C.  R. 
135  ;  SpencG  v.  Hector,  24  U.  C.  R.  277,  and  Hoivarcl  v. 
Lovegrove,  L.  R.  6  Ex.  43,  than  within  the  authority  of 
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Forsyth  v.  Mcintosh,  9  C.  P.  492 ;  Pm'her  v.  McDonald,  11 
C.  P.  478;  Hodgins  Y.Hodgins,  13  C.  P.  146;  Hunter  v. 
Johnson,  14  C.  P.  123. 

The  plaintiffs  therefore  are  entitled  to  recover  all  the  costs 
which  can  be  properly  said  to  have  been  incurred  in  the 
defence  of  the  Chancery  suit.  These  are  the  costs  as  be- 
tween party  and  party,  and  the  costs  between  attorney  and 
client.  The  amount  of  the  costs  between  party  and  party 
was  found  by  the  learned  Chief  Justice  to  be  $307.94.  The 
rule  must,  at  all  events,  be  made  absolute  to  increase  the 
verdict  by  that  amount.  The  learned  Chief  Justice  did 
not  find  the  amount  of  the  costs  between  attorney  and 
client.  This  being  so,  there  must  be  a  reference  to  the 
Master  to  ascertain  that  amount,  and  the  verdict  be  further 
increased  by  that  amount  when  ascertained  by  the  Master. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 


Rule  absolute. 
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SoULES  V.  DOAN. 

Coverture. 

In  an  action  for  assault  brouo^ht  by  a  married  woman,  the  coverture,  if 
not  pleaded,  forms  no  ground  of  objection  to  the  verdict. 

This  was  a  case  tried  at  the  Toronto  Fall  Assizes,  before 
Gait,  J. 

The  declaration  contained  a  count  for  trover,  one  for 
assault,  common  money  counts,  and  two  counts  for  a  wrong- 
ful dismissal  from  defendant's  service. 

Pleas :  To  first  and  second  counts,  not  guilty ;  and  to 
the  first  count,  goods  not  the  plaintiff's :  to  the  common 
counts,  never  indebted  and  payment  :  to  the  fourth  and 
fifth  counts,  did  not  promise,  and  also  justifying  discharge 
from  service  on  account  of  disobedience  and  dishonesty,  &c. 

A  verdict  was  rendered  for  the  defendant  on  the  plea  of 
not  guilty  to  the  first  count,  and  for  the  plaintiff  on  the 
second  count,  with  S50  damages,  and  for  the  plaintiff  on. 
the  other  counts  and  S50  damages. 

At  the  close  of  the  plaintiff's  case,  it  having  appeared  in 
the  evidence  that  the  plaintiff  was  married,  the  defendant's 
counsel  contended  that  the  plaintiff  could  not  recover^  as 
her  husband  was  not  joined,  and  leave  was  reserved  to 
move  on  that  ground  as  to  the  verdict  on  the  count  for 
the  assault. 

In  Hilary  term,  February,  9,  1875,  J.  K.  Kerr  obtained 
a  rule  to  set  aside  the  verdict  for  the  plantiff  on  the  issues 
to  the  second  count,  and  to  enter  it  for  the  defendant  on 
these  issues,  and  to  reduce  the  amount  of  the  verdict  by 
the  amount  of  the  damages  under  the  second  count  pur- 
suant to  leave  reserved. 

During  this  term,  May  30, 1876,  J..  Bovbltbee  shewed  cause. 
It  is  not  necessary  that  the  husband  should  be  joined,  the 
action  being  for  the  personal  injury — the  personal  suffering 
she  endured.  The  misjoinder  can  only  be  raised  by  plea 
in  abatement. 
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J.  K.  Kerr,  Q.C,  supported  the  rule,  and  cited  Hunter  v. 
Ogden,  31  U.  C.  R.  132,  and  cases  there  collected.  Ghitty  on 
Pleading,  7th  ed.,  vol.  i.,  464;  Com.  Dig.  "Baron  &  Feme," 
vol.  ii.,  247  ;  Boggett  v.  Frier,  11  East  301 ;  Hilliard  on 
Torts,  3rd  ed.,  2,  501  ;  Chambers  v.  Donaldson,  9  East  471  ; 
Weald  V.  Pease,  Cro.  Jac.  355;  Dix  v.  Brookes,  1  Str.  61 ; 
Bishop  on  Married  Women,  sec.  913;  George  v.  Skivington, 
L.  R.  5.  Ex.  1  ;  Metropolitan  R.  F.  Co.  v.  Wilson,  L.  K 

5  C.  R  376. 

June  29,  1876,  Morrison,  J.  The  question  raised  on 
this  rule  is,  whether  the  plaintiff  is  entitled  to  hold  the 
verdict  on  the  second  count  for  the  assault  on  her,  as  it 
appeared  at  the  trial  she  was  a  married  woman,  and  no 
plea  of  coverture  on  the  record  ;  and  we  are  of  opinion 
that  she  is. 

Mr.  Ghitty,  in  his  work  on  Pleading,  7th  ed.,  vol.  i,  464, 
says,  when  the  wife  is  legally  interested  and  might  properly 
join  with  her  husband,  but  sues  alone,  her  coverture  can 
only  be  pleaded  in  abatement,  and*  cannot  be  given  in 
evidence  under  the  general  issue,  or  pleaded  in  bar.  At 
least  this  rule  obtains  in  actions  for  torts,  and  it  is  so  laid 
down  in  B.  &  L.  Prec,  3rd  ed.,  171  ;  and  in  Dalton  v. 
Midla,nd  R.  W.  Co.,  13  C.  B.  474,  where  the  wife,  the  plain- 
tiff, sued  alone,  and  on  her  examination  at  the  trial  it  turned 
out  she  was  married ;  objection  to  her  recovering  was  taken, 
and  leave  reserved  as  here  to  enter  a  verdict  against  her. 
After  argument  the  rule  was  discharged,  the  Court  holding 
that  it  being  a  cause  of  action  which  might  be  unobjection- 
ably  put  in  suit  by  her  and  her  husband  properly,  and 
that  being  so,  it  was  plain  that  the  misjoinder  of  the 
husband  was  only  matter  for  a  plea  in  abatement. 

And  in  a  later  case,  The  Metropolitan  R.  W.  Co.  v.  Wilson, 

6  L.  R.  C.  P.  376,  the  plaintiffs  in  error  had  assigned  as 
error  in  fact  the  coverture  of  the  defendant  who  had 
recovered  for  injuries  sustained  by  her.  There  it  was  held 
that  such  a  ground  of  error  cannot  be  assigned.  The  ques- 
tion of  coverture  is  discussed,  and  Willes,  J.,  in  the  course 

of  his  judgment,  says :  "  It  seems  clear,  therefore,  that  in  the  * 
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case  of  a  married  woman  suing  as  a  feme  sole,  the  defen- 
dant, if  he  do  not  plead  the  coverture,  is  bound  by  the 
judgment." 

The  rule  must  be  discharged. 

Wilson,  J.,  concurred. 

Harrison,  C.  J.,  was  not  present  at  the  argument,  and 
took  no  part  in  the  judgment. 

Rule  discharged. 


Re  Darling. 

Subjjnena  from  L.  C. — Consol.  Stat.  C.  ch.  79 — Xon-attendance. 

Where  a  subpoena  issued  under  Consol.  Stat.  C.  ch.  79,  out  of  the 
Superior  Court  of  Lower  Canada,  had  not  the  statement  or  notice  re- 
.  quired  by  sec.  7.  HtLd,  that  the  witness  could  not  be  punished,  under 
sec.  8,  for  non-attendance. 

Held,  also,  that  in  this  case,  on  the  facts  set  out  below,  it  sufficiently 
appeared  that  the  witness  was  a  resident  of  Toronto.  Semble,  also, 
that  payment  of  conduct  money  to  the  witness  was  sufficiently  shewn, 
the  money  appearing  to  have  been  paid  with  a  previous  subpoena  also 
disobeyed. 

In  Hilary  term,  February  12,  1876,  Boiues  obtained  a 
rule  nisi  calling  on  Henry  William  Darling  to  shew 
cause  why  an  attachment  should  not  issue  against  him  for 
contempt  in  disobeying  a  subpoena  issued  out  of  the 
Superior  Court  of  Lower  Canada,  district  of  Montreal, 
commanding  his  attendance  at  the  trial  of  a  cause  pending 
in  such  Court  to  be.  holden  at  the  city  of  Montreal,  of 
Broiun  et  al.  v.  Darling  et  al. 

It  appeared  that  a  subpoena  duces  tecum,  issued  out  of 
the  Superior  Court,  Montreal,  was  duly  served  on  Henry 
W.  Darling  commanding  him  to  attend,  &c.,  the  trial  of 
a  cause  pending  in  said  Court  on  the  3rd  day  of  Decem- 
ber last,  in  which  the  witness  Darling  was  a  defendant. 
The  subpoena  Avas  alleged  to  be  issued  under  the  authority 
of  Consol.  Stat.  C,  ch.  79.  Attached  to  the  subpoena  was  a 
certificate  under  the  seal  of  the  Superior  Court  of  Mon- 
treal, and  signed  by  the  Hon.  Mr.  J ustice  McKay,  a  Judge 
of  the  Court,  entitled  in  the  case  of  Broivn  etal.  v.  Darling^ 
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et  al.,  certifying  that  Henry  "VV.  Darling,  named  in  the 
subpoena,  was  duly  called  at  the  trial  of  the  said  cause  on 
the  8rd  of  December,  1875,  and  that  he  made  default  to- 
appear  according  to  the  exigency  of  the  subpoena,  which 
according  to  the  affidavit  attached  thereto  was  served  on 
said  Darling  011  the  25th  of  October,  personally ;  and  it 
was  further  certified  that  such  default  was  duly  recorded 
at  the  time  Darling  was  called,  and  that  the  certificate  was 
transmitted  by  the  said  Court  to  any  of  Her  Majesty's 
Courts  of  law  or  equity  in  Ontario  where  the  said  Darling 
might  reside,  under  the  provisions  of  and  for  the  purposes 
stated  in  the  8th  section  of  Consol.  Stat.  C,  ch.  79. 

There  was  also  an  afiidavit  of  one  Andrew  Darling,  setting 
forth  that  the  witness  Darling  was  a  material  witness  in  the 
cause  in  question.  The  affidavit  was  not  entitled  in  any 
Court  or  cause,  but  merely  headed,  "  Province  of  Quebec, 
District  of  Montreal,"  and  was  sworn  before  a  commissioner 
as  stated,  under  Consol.  Stat.  C,  ch.  79. 

No  affidavit  was  filed  shewing  that  any  conduct  money,, 
or  that  the  necessary  expenses  were  paid  or  tendered  the 
witness  when  the  subpoena  in  question  was  served  on 
Darling.  There  was  a  statement, however,  on  the  face  of  the 
subpoena,  as  follows :  "  And  inasmuch  as  your  attendance 
under  former  subpoenas  served  on  you  never  was  had,  the 
tender  already  made  to  you,  under  such  previous  subpoena 
of  $30  currency  for  travelling  expenses,  avails  under  this 
subpoena. 

During  this  term,  June  1,  1876,  McCarthy,  Q.C,  shewed 
cause. 

Boives  supported  the  rule. 

The  arguments  sufficiently  appear  in  the  judgment. 

June  29,  187G.  Morrison,  J. — It  was  contended  on  the 
argument  that  the  materials  upon  which  the  motion  was 
granted  and  the  facts  appearing  were  insufficient,  and  that  it 
did  not  appear  that  the  witness  was  a  resident  without  the 
jurisdiction  of  the  Superior  Court  of  Montreal.  I  think  it 
sufficiently  appears  from  the  subpoena  and  the  papers  filed 
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that  the  witness  was  a  resident  of  Toronto;  he  is  styled  so  in 
the  subpoena.  It  would  have  been  better  if  the  affidavit  of 
serv^ice  sworn  to  in  Toronto  had  specifically  stated  the  fact, 
but  it  does  appear  by  the  affidavit  of  a  previous  subpoena 
issued  from  the  same  Court,  and  in  the  same  cause,  that  the 
witness  Darling  resided  at  No.  380,  Jarvis  street,  city  of 
Toronto. 

It  was  also  objected  that  no  conduct  money  was  paid  or 
-tendered.  Upon  an  application  of  this  nature  it  is  clearly 
necessary  to  shew  that  reasonable  and  necessary  expenses 
were  paid  or  tendered  to  the  witness.  • 

The  9th  section  of  Consol.  Stat.  C,  ch.  79,  prohibits  this 
'Court  from  punishing  a  witness  for  neglecting  or  refusing  to 
attend  in  obedience  to  such  a  subpoena  unless  it  be  made 
appear  to  the  Court  transmitting,  and  also  to  the  Court 
receivinof  the  certificate  above  referred  to,  that  a  reasonable 
and  sufficient  sum  of  money,  &c.,  to  defray  the  expenses  of 
going  and  attending  to  give  evidence  and  returning  had 
been  tendered  to  such  witness  at  the  time  when  the 
subpoena  was  served  upon  him. 

We  may  assume, although  it  is  not  stated  in  the  certificate, 
that  it  was  made  to  appear  to  the  Superior  Court  that  the 
conduct  money  was  tendered  or  paid  to  the  witness.  It 
does  not,  however,  appear  to  this  Court  by  any  affidavit 
that  at  the  time  of  the  service  of  this  subpoena  such 
^expenses  were  paid  or  tendered  to  the  witness.  It  does 
appear,  if  we  can  look  at  another  subpoena,  not  a  subpoena 
duces  tecum,  and  the  affidavit  of  service  thereof  served  on 
the  27th  August,  1875,  to  attend  the  trial  of  a  cause  be- 
tween the  same  parties  in  the  same  Court,  on  the  1st  of 
October  last,  that  the  witness  Darling  was  paid  at  the 
>time  of  the  service  of  that  subpoena  $30  as  conduct  money. 

There  is  no  affidavit  filed  entitled  in  this  matter  as  to  the 
payment  of  the  $30  and  the  circumstances  under  which  it 
was  paid,  nor  does  it  appear  by  affidavit  that  the  witness 
did  not  attend  on  the  day  mentioned  in  the  previous 
subpoena,  or  that  the  latter  was  issued  in  the  same  cause 
as  the  subpoena  in  question.  For  all  that  appears  the  wijtness 
may  have  attended,  and  the  causes  may  be  different  actions. 
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In  the  subpoena  now  in  question,  as  I  have  above  men- 
tioned, there  appears  the  statement  of  the  witness  not 
having  attended  on  former  subpoenas,  (for  there  is  a  third 
subpoena,  filed  with  an  affidavit  of  service,  for  the  18th 
October,  1875,  with  nothing  stated  about  conduct  money), 
and  that  $30  previously  paid  would  avail  or  apply  to  the 
subpoena  before  us.  I  am  inclined  to  think  that  sufficient 
is  shewn  from  which  it  may  be  inferred  that  the  $30  was 
paid  the  witness  on  the  3rd  of  September  and  that  he  did  not 
attend  in  obedience  to  it,  and  that  it  was  not  expended 
by  him;  and  although  the  statute  says  such  expenses 
must  be  tendered  at  the  time  of  the  service  of  the  subpoena 
which  is  disobeyed,  and  for  such  default  the  Court  is 
asked  to  punish  .him,  still,  if  it  appears  that  the  conduct 
money  was  paid  previously,  it  would  be  a  payment  within 
the  intention  of  the  statute. 

It  was,  however,  also  objected  that  the  subpoena  was  not 
properly  issued,  and  that  the  statement  or  notice  required 
by  the  7th  section  of  the  statute  does  not  appear  on  the 
subpoena. 

That  section  is  as  follows  :  "  Every  such  writ  (of  subpoena) 
shall  have  at  the  foot,  or  in  the  margin  thereof,  a  statement 
or  notice  that  the  same  is  issued  by  the  special  order  of  the 
Court  or  Judge  making  such  order,  and  no  such  writ  shall 
issue  without  such  special  order." 

The  4th  section  provided  that  any  of  the  Superior  Courts 
or  any  Judge  thereof,  where  a  witness  is  not  within  the 
jurisdiction  of  the  Court,  may,  in  their  discretion,  order  that 
a  writ  of  subpoena,  &c.,  shall  issue  in  special  form  command- 
ing the  witness  to  attend,  &c. 

The  Legislature,  I  assume,  by  the  provision  contained 
in  the  6th  section  intended  that  the  witness  should  be 
informed  and  notified  that  the  subpoena  was  a  special  one 
issued  under  the  authority  of  the  statute,  ch.  79,  and  that 
unless  the  notice  or  statement  required  by  the  6th  section 
appeared  on  its  face,  he  was  not  bound  to  attend. 

It  seems  to  me  that  the  jurisdiction  given  to  the  Court 
by  the  8th  section  to  punish  a  witness  so  making  default,. 
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can  only  be  exercised  when  it  appears  to  the  Court  that 
the  subpoena  was  one  properly  issued,  and  contained  the 
notice  or  statement  which  the  Act  imperatively  directs,  and 
requires  of  its  issue  by  the  special  order  of  the  Court  out 
of  which  it  issues,  or  a  Judge  thereof  ;  and  upon  this  ground 
of  objection  I  am  of  opinion  we  must  refuse  the  rule  for 
an  attachment. 

The  rule  will  therefore  be  refused  with  costs. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 

Rule  discharged. 


Lewis  v.  The  Corporation  of  the  City  of  Toronto. 

Refuse  deposited  in  street — LiahiUty  of  city  corporation — City  commissioner. 

Under  the  orders  of  the  city  commissioner  of  the  City  of  Toronto,  large 
quantities  of  rubbish  and  offal,  offensive  and  injurious  to  health,  were 
during  the  summer  deposited  in  a  lane  adjoining  the  plaintiff  's  cot- 
tages, by  which  the  lane  was  raised  three  or  iour  feet,  coming  up  to  the 
windows,  and  the  filth  ran  over  into  the  basement;  the  well  attached 
to  the  houses  was  rendered  unfit  for  use,  so  that  the  plaintiff"  was  com- 
pelled to  dig  a  new  one,  and  he  had  aiso  to  raise  one  of  the  houses,  and 
remove  ihe  kitchen,  to  suit  the  level  of  the  lane  ;  his  tenants  refused 
to  remain,  and  he  was  obliged  to  lower  the  rent. 

Held,  that  the  defendants  were  liable  for  the  acts  of  the  commissioner, 
without  any  by-law  being  shewn  5  but  that  the  expense  of  raising  the 
house  and  removing  the  kitchen  could  not  be  recovered. 

When  the  facts  alleged  in  the  declaration  are  proved,  the  plaintiff"  cannot 
be  nonsuited  upon  the  ground  that  they  disclose  no  cause  of  action. 
Kemarks  as  to  the  form  of  the  second  count  in  this  case. 

The  power  given  by  sec.  425,  sub-sec.  1,  of  the  Municipal  Act  of  1873, 
to  improve,  repair,  widen,  and  alter  streets,  includes  the  power  when 
necessary  for  these  purposes  to  level,  raise,  or  lower  the  streets. 

This  was  an  action  for  the  recovery  of  damages. 

The  first  count  of  the  declaration  alleged  that  the  defen^ 
dants  wrongfully  caused  divers  offensive  and  pestilential 
stenches  and  vapours  to  arise,  come,  and  be  in  and  about 
divers  dwelling-houses  of  the  plaintiff,  inhabited  by  his 
tenants,  whereby  the  said  dwelling-houses  were  rendered 
unhealthy  and  unfit  for  habitation,  and  the  plaintiff  lost 
his  tenants. 
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The  second  count  alleged  that  the  defendants  wrongfully 
caused  large  quantities  of  earth  and  rubbish  to  be  placed 
and  deposited  on  the  street  in  front  of,  and  on  a  lane 
adjoining,  eight  cottages  of  the  plaintiff,  inhabited  by  his 
tenants,  and  thereby  raised  and  increased  the  level  of  the 
said  street  and  lane  three  feet  above  their  level  at  the  time 
of  the  erection  of  the  said  cottages,  whereby  the  water  from 
the  said  street  or  lane  was  wrongfully  caused  to  run  in  and 
flow  upon  the  said  cottages  of  the  plaintiff,  and  the  same 
were  rendered  unfit  for  habitation,  and  the  plaintiff  lost  his 
tenants,  and  was  obliged  to  raise  the  said  cottages,  and 
suffered  great  damage. 

Plea :  not  guilty. 

The  cause  was  tried  before  Morrison,  J,,  and  a  jury,  at 
the  last  Fall  Assizes  for  the  county  of  York. 

In  the  summer  of  1874  the  plaintiff  was  the  owner  of 
several  cottages  on  a  lane  off  Ontario  street,  between  Duke 
and  Duchess  streets,  in  the  city  of  Toronto.  Each  cottage 
was  in  the  early  part  of  the  summer  rented  at  $8  per 
month.  But  during  that  summer  Mr.  Coatsworth,  the  city 
commissioner,  caused  from  time  to  time  to  be  dumped  in 
the  lane  all  kinds  of  filth  and  refuse,  from  which  very  bad 
smells  proceeded,  and  sickness,  in  the  opinion  of  medical 
men,  ensued.  This  filth  and  refuse  was  from  three  to  four 
feet  deep  in  the  lane.  It  consisted  in  part,  according  to  the 
testimony  of  some  of  the  witnesses,  of  dead  dogs,  dead  cats, 
dead  rats,  and  offal.  The  plaintiff  again  and  again  remon- 
strated with  the  city  commissioner,  and  the  drivers  of  the 
scavenger  carts,  but  without  effect.  The  filth  ran  over  the 
lane  into  the  basement  of  some  of  the  houses,  and  intb  a 
well  which  was  designed  for  the  use  of  the  houses.  The 
plaintiff,  who  was  a  dealer  in  ice,  was  obliged  to  supply 
his  tenants  with  ice  in  lieu  of  water  until  he  dug  for  them 
another  well  on  higher  land.  The  new  well  cost  him  $120. 
During  rain  the  water  from  the  putrid  lane  washed  into  his 
ice-house,  and  injured  about  sixty  tons  of  ice,  worth  about 
54  a  ton.  The  plaintiff  from  time  to  time  reduced  the 
rents  of  the  cottages  in  the  hope  of  inducing  the  tenants  to 
remain,  but  not  with  much  success. 
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The  nuisance,  notwithstanding  the  plaintiff  saw  the  city 
commissioner  as  often  as  twenty  times  about  it,  was  still 
continued  and  repeated  in  1875,  when  the  plaintiff  was 
forced  to  sue,  and,  on  5th  July,  1875,  issued  his  writ. 

It  was  also  proved  that  plaintiff  raised  one  of  his  houses 
No.  36,  and  removed  the  kitchen,  to  suit  the  level  of  the 
lane.  The  street  w^as  at  the  time  raised  up  to  the  windows 
of  the  house,  and  pressed  against  the  windows  of  the 
kitchen. 

The  man  who  did  the  work  found  the  smell  from  the 
dirt  rolling  into  the  windows  so  bad  that  he  had  to  get  into 
the  air  at  times.  The  filth  was  raised  against  the  houses 
from  three  feet  to  three  feet  three  inches  high. 

This  closed  the  plaintiff's  case. 

Counsel  for  the  defendants  submitted  that  the  changes  in 
the  level  of  the  street  constituted  no  cause  of  action,  that 
defendants  were  not  responsible  for  what  Mr.  Coats  worth  the 
city  commissioner  did,  and  that  the  action  of  the  plaintiff 
should  be  against  the  city  commissioner. 

The  learned  Judge  overruled  the  objections. 

The  defendants  did  not  call  an}^  witnesses. 

The  learned  Judge  left  it  to  the  jury  to  say  whether,  as 
to  the  first  count,  the  plaintiff  had  suffered  any  damage, 
and  as  to  the  second  count  he  told  the  jury  that  the  defen- 
dants had  a  right  to  raise  the  street  to  a  proper  level,  but 
in  doing  so  must  not  unnecessarily  do  injury  to  lands  lying 
contiguous.  He  also  told  the  jury  that  if  they  were  satis- 
fied the  defendants  in  doing  w^hat  they  did,  negligently 
and  improperly  caused  a  greater  quantity  of  water  to  flow 
on  the  plaintiff's  land — water  which  would  not  have  so 
flowed  previous  to  the  acts  of  the  defendants — so  as  to 
injure  the  plaintiff's  premises,  the  plaintiff  was  entitled  to 
recover.  He  asked  the  jury  to  separate  the  damage,  if  any 
allo^ved,  for  raising  the  house  No.  36,  and  removing  the 
kitchen. 

The  jury  found  $350  damages,  $50  of  which  was  for 
raising  No.  36,  and  removing  the  kitchen. 
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They  found  no  damages  under  the  first  count  of  the 
declaration. 

During  Michaehnas  term,  November  24,  1875,  Biggar 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
the  verdict  as  to  the  second  count  should  not  be  set  aside,  and 
a  nonsuit  or  verdict  for  defendants  entered  thereon,  on  the 
ground  that  there  was  no  evidence  that  the  trespasses  com- 
plained of  were  the  acts  of  the  defendants ;  or  why  the  ver- 
dict should  not  be  reduced  by  $50,  being  the  assessed  cost  of 
removing  an  old  kitchen  and  raising  a  building  described  as 
No.  36  ;  or  why  there  should  not  be  a  new  trial  for  misdi- 
rection of  the  learned  Judge,  in  telling  the  jury  that  if  the 
improvements  in  the  street  so  changed  its  level  as  to  inter- 
fere with  and  increase  the  natural  flow  of  water  npon  the 
plaintiff's  land,  the  defendants  would  be  liable  Avithout  any 
allegation  of  negligence. 

M.  C.  Cameron,  Q.  C,  during  this  term,  May  20,  1876, 
shewed  cause.-  There  was  no  such  misdirection  on  the 
part  of  the  learned  Judge  as  alleged  in  the  rule.  The 
second  count  was  proved.  Mr.  Coatsworth  was  shewn  to 
be  city  commissioner.  He  had  no  right  to  .place  large  quan- 
tities of  rubbish  and  dirt  on  the  street  opposite  to  the  plain- 
tiff's premises,  for  in  the  quaint  language  of  the  report  in 
Tenant  v.  Goldwin,  1  Salk.  360,  361,  "  he  whose  dirt  it  is. 
must  keep  it,  that  it  may  not  trespass : "  Hodghinson  v. 
Ennov,  4  B.  &  S.  229  ;  Roiue  v.  The  Corporation  of  the 
Toivnship  of  Rochester,  29"U.  C.  E,.  590  ;  and  the  defendants 
are  liable  for  the  acts  of  the  city  commissioner :  Green  v. 
London  General  Omnibus  Co.,  limited,  7  C.  B.  N.  S.  290. 

Biggar,  contra.  It  must  be  admitted  that  there  was  a 
mistake  as  to  the  ground  of  misdirection  alleged  in  the 
rule,  but  Mr.  Coatsworth  was, not  sufficiently  shewn  to  be 
city  commissioner,  and  the  corporation  are  not  liable 
for  what  the  city  commissioner  did  :  Shearman  &  Redfield 
on  Negligence,  2nded.,  sec.  137;  White  v.  The  City  Coun- 
cil of  Charleston,  2  Hill  S.  C.  571 ;  McGary  v.  The  City 
of  Lafayette,  12  Rob.  La.  668;  Wallacott  v.  The  Inhabitants 
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of  Swampscott,  1  Allen  101  ;  Thayer  v.  The  City  of  Boston,. 
19  Pick.  511;  Angell  Ames  on  Corporations,  10th  ed., 
sec.  311 ;  Billon  on  Mun.  Cor.,  2nd  ed.,  sees.  766,  768,  769, 
772,  773,  note  ;  Add.  on  Torts,  4th  ed.,  935  ;  Wharton  on 
Negligence,  sees.  191,  192,  195.  Assuming  the  corpor- 
ation to  be  liable  for  the  acts  of  the  city  commissioner, 
nothing  more  was  done  than  the  city  had  a  right  to 
do,  and  as  there  is  no  charge  of  negligence  in  the  decla- 
ration the  plaintiff  cannot  recover  :  Harrison's  Mun.  Man., 
3rd  ed.,  430,  note  a  ;  Croft  v.  The  Town  Council  of  Peter- 
horoiigh,  5  C.  P.  35,49;  Reid  v.  The  Mayor,  d'C.,  of  the 
City  of  Hamilton,  Ih.  269,  287  ;  Dillon  on  Mun.  Cor., 
sec.  543,  note  2,  sees.  783,  787 ;  Shearman  dj  Redfield  on 
Negligence,  3rdcd.,  sec.  370;  Dorman  v.  The  City  of  Jack- 
sonville, 7  Am.  260,  note.  And  in  the  absence,at  all  events, 
of  a  by-law  authorizing  what  was  done,  there  is  no  liabilit}', 
36  Tic.  ch.  48,  0.,  sees.  222,  425,  429, 440,  441,  424,  sub-sees 
1,  2,  3.     See  also  Jackson  v.  Pesked,  1  M.  &  S.  243. 

June  29,  1876,  Harrisox,  C.  J. — The  second  count  is 
not  artificially  framed,  but  there  is  no  motion  in  arrest  of 
judgment,  or  for  a  venire  de  novo  on  the  ground  of  the 
insufiiciency  of  the  count :  Stephens  v.  Stephens,  24  C.  P. 
424 ;  and  even  if  there  were,  every  reasonable  intendment  ' 
would  be  made  in  its  favour  after  verdict. 

If  the  count  shews  a  legal  injury  at  all,  in  respect  to 
which  an  owner  of  real  property  is  entitled  to  sue,  it  suffi- 
ciently shews  an  injury  to  the  plaintiff's  reversionary 
interest,  within  the  authority  of  Jackson  v.  Pesked,  1  M.  & 
S.  234,  relied  on  by  the  defendants'  counsel.  See  also  City 
of  Dixon  V.  Baker,  16  Am.  591. 

But  the  motion  here  is  for  a  nonsuit,  &c.,  and  it  is  now 
well  settled  that  where  that  which  is  laid  as  the  cause  of 
action  in  the  declaration  is  proved  at  the  trial,  the  plaintiff 
cannot  be  nonsuited  upon  the  ground  that  the  facts  charged 
do  not  disclose  a  cause  of  action:  Lumhy  v.  Allday,  1  C. 
&  J.  301 ;  Commercial  Bank  v.  Harris,  27  U.  C.  R.  526 ; 
Darby  v.  The  Corporation  of  the  ToivnsMp  of  Crouiand, 
38  U.  C.  R.  338. 
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The  only  question  therefore  properly  before  us  on  this 
motion  is,  whether  the  count  was  proved  at  the  trial,  and  if 
this  be  found  for  the  plaintiff,  the  further  question  will 
arise  as  to  the  amount  of  damages. 

The  charge  against  defendants  is,  that  they  wrongfully 
placed  the  rubbish,  &c.,  on  the  lane,  thereby  raising  the 
level  of  the  lane,  and  thereby  wrongfully  caused  the  water 
from  the  lane  to  flow  upon  the  plaintiff's  cottages,  &c. 

The  count  certainly  would  have  been  better  if  it  had 
alleged  that  what  was  done  was  either  done  unlawfully, 
improperly,  or  negligently,  for  a  rightful  act  may  be  so  done 
as  to  be  actionable.  See  Rowe  v.  The  Co7j?OTaiion  of  the 
Toiunship  of  Rochester,  29  U.  C.  R.  590. 

A  municipal  corporation  has  full  control  over  its  streets, 
and  can,  within  reasonable  limits,  lower  or  elevate  the  grade 
of  them  at  pleasure ;  and  so  long  as  the  work  is  properly 
done,  owners  of  land  abutting  on  a  street  have,  under 
existing  decisions,  no  claim  to  compensation:  Croft  v. 
The  Toivn  Council  of  Peterborough,  5  C.  P.  35 ;  Reid  v. 
The  Mayor,  &c.,  of  the  City  of  Hamilton,  5  C.  P.  269 ; 
Regina  v.  Perth,  14  U.  C.  R.  154. 

It  is  true  that  these  cases  were  decided  under  the  statute 
12  Vic.  ch.  81,  sec.  60,  which  in  express  terms  enabled  muni- 
cipal corporations  to  pass  by-laws  for  levelling,  raising,  and 
lowering  streets,  and  that  these  words  are  not  to  be  found 
in  sub-sec.  1,  of  sec.  425  of  the  present  Municipal  Act,  as 
pointed  out  in  the  note  to  p.  430  of  the  8rd  ed.  of  the  Muni- 
cipal Manual. 

But  I  think  the  powers  by  the  latter  section  conferred 
on  municipal  corporations  to  pass  by-laws  for  "  improving," 
repairing,"  "  widening,"  and  "  altering"  streets  involve  the 
power  when  necessary  for  these  purposes  to  level,  raise,  or 
lower  the  streets. 

I  on  this  point  concur  with  the  opinion  expressed  by 
Chief  Justice  Macaulay,  in  Croft  v.  The  Toivn  Council  of. 
Peterborough,  5  C.  P.  35,  45,  when  he  said :  "  I  am  at 
present  disposed  to  think  it  within  the  general  and  inci- 
dental powers  of  the  defendants  to  maintain  and  repair,  and 
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to  improve  the  public  streets  of  the  town  placed  under 
their  charge  ;  and  in  doing  so  to  raise  or  lower  them,  as. 
may  be  found  necessary,  judicious,  or  convenient  for  the 
public  use,  not  exceeding  what  is  reasonably  requisite  and 
proper,  and  doing  no  unnecessary  injury  to  the  property  of 
other.5,  but  using  due  care  and  j)i*ecaution  to  avoid  injury 
to  the  same." 

No  municipal  corporation  under  the  plea  of  public 
convenience  ought  to  be  permitted  to  exercise  their  powers 
on  their  own  land  to  the  injury  of  the  land  of  another  in 
a  mode  that  would  render  an  individual  liable  to  damages. 
See  Roive  v.  Tlie  Corporation  of  the  Toivnshii?  of  Roches- 
ter, 29  U.  C.  R.  590,  595  :  ^''evins  v.  The  City  of  Peoria,  41 
111.  502;  City  of  Aurora  v.  Gillett,  56  111.  132. 

The  rule  laid  down  in  Croft  v.  The  Town  Council  of 
Peterborough,  5  0.  P.  35,  and  following  cases,  is  the  same  as 
laid  down  in  Massachusetts  in  Callender  v.  Marsh,  1  Pick. 
417,  and  the  latter  decision  is  said  to  have  been  approved 
of  in  every  State  of  the  Union,  except  Ohio.  See  per 
Randall,  C.  J.,  in  Dorman  v.  The  City  of  Jacksonville,  7 
Am.  253;  see  further  note  a  to  sec.  425  of  the  Municipal 
Manual. 

In  a  recent  case  in  England,  where  the  owmer  of  land 
was  complaining  of  an  injury  to  his  property  by  reason  of 
a  change  of  level  in  the  street,  Kelly,  C.  B.,  said  :  "  I  can- 
not but  observe  in  a  case  like  this,  that,  whenever  it  appears 
that  the  case  is  one  in  which  it  is  plain  that  very  serious 
injury  may  have  been  done  to  the  premises  of  the  party 
claiming  compensation,  I  think  that  we  must  put  a  liberal 
construction  upon  the  Acts  of  Parliament  before  us,  in 
determining  the  points  raised.  Unless  it  is  perfectly  clear 
that  the  language  of  the  different  Acts  is  not  sufficiently 
ample  or  extensive  to  embrace  the  case  in  question,  we 
ought  to  hold  that  a  party  whose  property  is  injuriously 
affected,  and  to  a  very  great  extent,  by  the  operations  of  a 
public  body,  shall  be  entitled  in  a  Court  of  law  to  compen- 
sation :"  Regina  v.  Vestry  of  St.  Lukes,  Chelsea,  L.  K 
7  Q.  B.  148,  153.  See  further.  Bigg  v.  The  Corjyoration 
of  London,  L.  R.  15  Eq.  376. 
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In  this  spirit  our  Courts  have  held  that  municipal 
corporations  conveying  to,  and  throwing  more  water  on 
the  land  of  a  property  owner  than  before  their  work  it 
received,  are  liable  in  damages,  although  the  work  was 
done  in  the  repair  of  a  road,  and  done  without  negligence: 
Perdue  v.  Covpovation  of  the  Toiunship  of  Chinguacousy , 
25  U.  C.  R.  61  ;  StoneJiouse  v.  Corporation  of  the  Toiun- 
ship of  Enniskillen,  32  U.  C.  R.  5G2;  Boivev.  Corporation 
of  Rochester,  22  0.  R  319. 

Where  a  city  corporation  is  proved,  as  here,  to  have  used 
in  the  summer  time  dead  dogs,  cats,  rats,  and  other  filth 
and  offal  to  raise  the  grade  of  a  street,  and  thereby  affected 
the  health  of  people  living  on  the  street,  and  from  such  a 
putrid  mass  to  have  thrown  mud  and  water  against  the 
houses  situate  on  the  street,  it  would  be  monstrous  for  any 
Court  calling  itself  a  Court  of  justice  to  hold  that  they  are 
not  liable  in  damages  to  the  persons  aggrieved.  See  City 
of  Dixon  V.  Baker,  16  Am.  591. 

It  may  be  that  the  picture  of  the  plaintiff's  wrongs,  as 
presented  by  himself  and  his  witnesses,  is  unduly  coloured ; 
but  as  the  defendants  did  hot  offer  the  city  commissioner 
or  any  other  witness  for  the  purpose  of  removing  the 
undue  glare,  the  defendants  cannot  be  heard  to  complain  of 
the  amount  of  damages,  if  a  jury  did  not  take  the  most 
favourable  view  of  their  conduct. 

The  city  commissioner,  if  sued  on  the  facts  as  presented 
to  the  jury  in  this  case,  would  be  unquestionably  liable,  and 
liable  to  be  well  punished  in  damages  for  conduct  which, 
according  to  the  plaintiff's  evidence,  if  in  all  respects  true, 
is  so  bad  and  so  heartless,  as  to  be  ahnost  incredible. 

But  the  defendants  who,  notwithstanding  the  serious  accu- 
sation made  against  their  own  officer — an  accusation  w^hich 
imperatively  demanded  some  explanation — refrained  from 
putting  him  in  the  box,  and  now  contend  that  they  are  nob 
liable  for  his  conduct. 

The  case  was  tried  in  the  city,  of  Toronto,  where  that 
officer  and  his  duties  are  well  known.  Probably  for  this 
reason  no  evidence  was  given  as  to  his  office  or  general 
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duties.  Strictly  speaking  such  evidence  ought  to  have 
been  given.  He  was,  however,  described  by  several  of  the 
witnesses  as  Mr.  Coatsvvorth  ''the  city  commissioner." 
What  he  did,  according  to  the  evidence,  was,  to  raise  the 
level  of  one  of  the  highways  of  the  city  during  the  summer 
season  by  means  of  a  putrid  mass  of  rubbish  injurious  alike 
to  health  and  property. 

The  Municipal  Act,  sec.  372  sub-sec.  2,  enables  the  coun- 
cils of  cities  to  appoint  overseers  of  high  ways,  road  surveyors, 
road  commissioners,  &c.  The  duties  of  these  officers  are 
not  detailed  in  the  Act,  but  their  names  of  office  sufficiently 
desio"nate  their  duties.  It  must  be  assumed  on  the  evidence 

o 

of  the  plantiff,  and  without  any  evidence  whatever  from 
the  defence,  that  "the  city  commissioner"  was  the  servant 
of  the  city,  and  as  such  had  power  to  raise  the  level  of  the 
streets  of  the  city. 

It  is  not  too  much  to  assume,  in  the  absence  of  evidence 
to  the  contrar}^,  that  he  had  the  powder  which,  as  the 
servant  of  the  city,  he  assumed  to  exercise  on  one  of  the 
streets  of  the  city.  In  all  probability  the  cause  that  he 
w^as  not  called  as  a  wdtness  is,  that  his  power  on  his  own  evi- 
dence would  have  been  placed  beyond  controversy,  for  it 
plainly  appeared  that  he  was  the  servant  of  the  city,  having 
some  control  over  its  streets. 

A  rnunicipal  corporation  is  responsible  for  the  acts  of  its 
servants  upon  the  same  principle  and  to  the  same  extent  as 
a  private  individual. 

A  master  is  bound  by  work  done  by  his  servant,  although 
in  excess  of  his  instructions,  if  done  in  relation  to  his 
service,  and  in  the  supposed  interest  of  his  master.  See 
Liinpus  V.  London  General  Omnibus  Co.,  1  H.  &  C.  526  • 
Tebhutt  V.  The  Bristol  and  Exeter  R.  W.  Co.,  L.  R.  6  Q.  B. 
73 ;  Bo.yley  v.  The  Manchester,  Sheffield,  and  Lincolnshire 
E.  W.  Co.,  L.  R.  7  C.  P.  415  ;  S.  C,  L.  R.  8  C.  P.  148 ;  Tench 
V.  Great  Western  R  W.  Co.,  33  U.  C.  R.  8 ;  Scott  et  ux.  v. 
Grand  Trunk  R  W.  Co.,  24  C.  P.  347.  See  further  Higgins 
V.  Watervliet  Turnpike  and  II.  W.  Co.,  7  Am.  293;  Jackson 
v.  The  Second  Avenue  R  W.  Co.,  lb.  448;  Garrettzen  v. 
Diienckel,  11  Am.  405, 
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The  corporation,  by  one  of  its  officers  having,  in  relation 
to  his  service  and  in  the  supposed  interest  of  the  defendants, 
done  the  wrongful  acts,  in  respect  of  which  the  plaintiff 
complains,  cannot  be  allowed  to  escape  the  consequences  on 
the  ground  contended  for  by  the  defence,  that  there  was 
no  by-law  passed  authorizing  what  he  did. 

In  Croft  V.  The  Toiun  Council  of  Peterhorough,  5  C  P. 
35,  46,  Macaulay,  C.  J.,  said  :  "  Whatever  is  cast  upon  the 
defendants  as  executive  duties  under  the  statutes  in  rela- 
tion to  the  maintenance  or  repair  of  the  roads,  or  whatever 
is  foirly  included  in  those  terms,  they  may  do  without  a 
b}^-] aw ;  when  not  so,  and  it  is  only  within  the  exercise- 
of  their  legislative  powers,  it  would  be  otherwise." 

In  Beid  v.  The  Mayor,  d'C,  of  the  City  of  Hamilton,  5 
C.  P.  269,  287,  the  same  learned  Judge  said:  "My  present 
impression  is,  that  wherever  the  acts  to  be  done  by  the 
municipality  will  invade  private  rights,  which  may  be  so 
invaded  legally  through  the  medium  of  by-laws,  and  for 
which,  if  not  legalized  by  the  statutes  creating,  or  the 
powers  conferred  upon,  the  corporation,  the  party  injured 
may  maintain  an  action  against  the  wrongdoer,  a  by-law 
is  essential  to  enable  the  municipality  to  justify  the  act^ 
unless  it  can  be  shewn  to  be  repair  of  a  highway,  &c." 

It  is  not  in  the  power  of  the  municipal  corporation  to 
pass  any  by-law  which  would  legalize  the  acts  in  respect  of 
which  the  plaintiff  complains,  in  the  mode  in  which  they 
were  done ;  but  if  there  be  such  a  power,  and  the  same  can 
only  be  exercised  by  by-law,  it  is  for  the  defendants,  and 
not  for  the  plaintiff,  to  produce  and  prove  the  by-law. 

The  only  remaining  question  is,  as  to  the  damages.  The 
learned  Judge  who  tried  the  cause  is  of  opinion  that  the 
damages  claimed  for  removing  of  kitchen,  &c.,  and  allowed 
at  S50,  could  not  be  recovered.    In  that  opinion  I  concur. 

The  rule  will  therefore  be  absolute  to  reduce  the  verdict 
to  $300,  and  discharged  as  to  the  residue.  No  costs  of  the 
rule  to  either  party. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Bule  accordingly. 


RE  STORMS  AND  CORPORATION  OF  ERNESTOWN.  353 


In  Re  Storms  and  the  Corporation  of  the  Township 
OF  Ernestown. 

Public  schools — Distribution  of  school  funds — 37  Vic.  ch.  28,  sec.  48,  subsec, 
4 ;  sec.  153,  O. 

A  township  by-law  enacted  that  the  interest  arising  on  the  invested  funds 
for  schools  in  a  township  should  be  apportioned  on  and  according  to 
the  number  of  days  the  schools  had  been  open  or  taught  in  each  half 
year.  It  was  objected  that  the  by-law  was  one  made  under  the  3/  Vic. 
ch.  28,  sec.  48  subsec.  4,  O.,  which  did  not  authorize  this  method  of 
apportionment.  The  Court  lefused  to  quash  the  by-law,  as  the  effect 
of  so  doing,  under  the  facts  stated  in  the  case,  would  be  to  place  the 
apportionment  as  provided  by  earlier  by-laws  and  resolution,  and  in 
etfect  produce  no  change,  and  moreover  the  municipality,  under  sec. 
153,  could  by  another  mode  do  what  the  by-law  purported  to  do. 

Quaere,  whether  the  money  in  question,  ha  ang  been  specially  appro- 
priated by  by-laws  under  the  20  Vic.  ch.  71,  was  within  the  section  48 
sub-sec.  4  above  referred  to. 

The  question  raised  being  doubtful,  the  rule  was  discharged  without  costs. 

In  Easter  term,  May  22, 1875,  Harrison,  Q.  C,  obtained 
a  rule  nisi  herein,  calling  on  the  Corporation  to  shew  cause 
why  the  second  clause  of  by-law  No.  1  of  the  year  1875, 
should  not  be  quashed  with  costs  for  illegality,  and  on 
grounds  disclosed  in  affidavits  and  papers  filed. 

The  by-law  in  question  recited  that  by-law  No.  8  of 
1874,  apportioning  the  interest  money  arising  on  the 
invested  funds  for  public  schools  in  Ernestown,  was  not 
approved  of  by  a  majority  of  the  ratepayers,  and  by  the 
first  section,  enacted  that  the  said  by-law  No.  8  of  the  year 
1874  should  be,  and  that  the  same  was  thereby  repealed. 

The  second  section,  the  one  now  in  question,  was  as 
follows  : — "  And  be  it  enacted  further,  that  the  interest 
fund  arising  on  the  said  invested  money  for  schools  in 
Ernestown,  be  apportioned  to  the  public  schools  in  Ernes- 
town corporation  on  and  according  to  the  number  of  days 
the  said  schools  have  been  open  or  taught  in  each  and 
every  half  of  any  and  every  year.  Said  apportionments 
are  hereby  required  to  be  made  in  and  during  the  months 
of  July  and  Januar}^,  for  the  last  preceding  half  year."  The 
by-law  contained  no  other  provision. 
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By-law  No.  8  referred  to  and  repealed,  was  as  follows  : — 

Be  it  enacted,  &c.,  that  the  interest  received  on  the  funds 
invested  for  public  schools  in  Ernestown,  shall  be  in  any 
and  every  half  year  of  every  year  apportioned  according 
to  the  number  of  days  taught  by  each  and  every  authorized 
teacher  who  has  taught  in  Ernestown  corporation,  and  a 
just  proportion  to  union  sections;  provided  always  that  not 
more  than  two  teachers  be  allowed  a  dividend  in  any  one 
school  section  in  the  Corporation." 

A  great  number  of  affidavits  were  filed  on  both  sides. 

During  Hilary  term,  February  24,  1876,  Bethune  shewed 
cause. 

And  Robinson,  Q.  C,  supported  the  rule. 

The  arguments  sufficiently  appear  in  the  judgment. 

June  29,  1876.  Morrison,  J. — After  carefully  reading 
over  the  many  affidavits  filed  on  both  sides,  apart  from  any 
legal  question,  it  appears  to  me  that  on  the  merits  the 
defendants  would  be  entitled  to  succeed,  as  I  think  it 
appears  very  clearly  that  the  action  of  the  municipality  is 
in  accord  with  the  majority  of  the  ratepayers,  and  that 
they  have  adopted  a  system  of  distribution  recognised  by 
the  Legislature. 

The  question,  however,  is,  whether  we  are  compelled  to 
quash  the  second  section  of  the  by-law.  The  rule  nisi  does 
not  shew  or  set  forth  any  grounds  of  illegality,  and  during 
the  argument  the  ground  taken  was,  that  it  was  a  by-law 
intended  or  supposed  to  be  made  under  the  authority  of 
sec.  48,  sub-sec.  4,  of  the  school  act  of  1874,  37  Vic.  ch.  28, 0., 
which  section,  it  was  contended,  only  authorized  the  dis- 
tribution of  the  money  in  question  among  all  the  public 
schools  ratably  and  proportionate  to  each  according  to  the 
amount  of  the  salaries  paid  in  each  school  section. 

Sub-sec.  4  is  as  follows  : — "  To  apportion  at  its  (the 
Council's)  discretion  either  out  of  moneys  raised  by  rate,  or 
out  of  any  other  moneys  at  its  disposal  and  not  otherwise 
specifically  appropriated,  a  sum  to  all  of  the  public  schools 
in  the  township  equal  to  such  proportion  as  the  Council  may 
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■see  fit  of  the  actual  salaries  paid  in  the  respective  school 
sections  during  the  year  then  last  past  to  the  public  school 
teachers  of  such  sections." 

Now  the  moneys  in  question  were  derived  from  the 
Upper  Canada  Municipalities  fund,  proceeds  of  the  Clergy 
reserves,  and  it  appears  from  the  affidavits  filed  that 
such  moneys  were  appropriated  in  1856  by  a  resolution  ^ 
■of  the  Council,  and  specifically  ordered  to  be  invested, 
and  the  interest  thereof  to  be  applied  to  the  school 
fund  half  yearly  on  the  scale  of  the  average  time  the 
schools  were  kept  open  ;  and  after  the  passing  of  the  Act  of 
the  20  Vic.  ch.  71,  sec  2,  (Consol.  Stat.  C.  ch.  25,  sec.  11), 
assented  to  10th  June,  1857,  which  section  provided, 
that  the  Municipality  might  by  by-law  set  apart  for 
any  special  purpose,  which  special  purpose  shall  be  men- 
tioned in  such  by-law,  the  whole  or  any  part  of  the  funds 
derived  from  the  "Upper  Canada  Municipalities  fund," and  to 
invest  the  same,  &c.,  for  the  purposes  mentioned  in  such 
by-law,  and  from  time  to  time  to  sell,  &c.,  such  securities 
and  re-invest  the  proceeds  in  otherlikesecurities,orotherwise 
appropriate  the  same  in  the  manner  mentioned  in  and 
directed  by  the  same  by-law  or  other  by-law  passed  for 
that  purpose." 

This  municipality  on  the  5th  Oct.,  1857,  passed  a 
by-law  reciting  the  20  Vic.  ch.  71,  providing  that  these 
moneys  then  amounting  to  $7,200,  and  all  other  of  such 
moneys  received  in  future  years,  should  be  continued  in- 
vested for  the  same  purposes  mentioned  in  the  resolution" 
of  185G,  and  that  the  interest  arising  from  the  fund  should 
also  be  apportioned  as  therein  mentioned,  and  that  from 
1857  to  1860,  the  interest  of  such  moneys  was  so  appor- 
tioned. 

In  the  latter  year  a  new  by-law  was  passed  re-investing 
the  moneys  to  the  like  effect  as  that  of  1857,  which 
also  contained  the  provision  that  it  should  not  be  altered 
or  repealed  but  by  a  by-law  passed  by  the  Council  before 
the  1st  of  November  of  any  year,  and  approved  of  by  the 
irote  of  the  majority  of  the  municipal  electors  of  the 
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townsliip ;  and  under  that  by-law,  the  interest  of  the  fund: 
was  appropriated  according  to  the  original  resolution  on  the 
scale  of  the  average  time  the  schools  were  open. 

In  June,  1874,  a  by-law  was  passed  (No.  8),  a  copy  of 
which  was  filed  by  the  applicant,  which  by-law  did  not 
alter  the  apportionment,  but  it  provided  in  addition  "  for  a 
just  proportion  to  union  sections,  and  that  not  more  than 
'  two  teachers  be  allowed  a  dividend  in  any  one  school, 
section  in  the  Corporation." 

This  by-law  in  that  respect  was  considered  illegal  by 
the  council  elected  in  January,  1875,  and  they  on  the  19th 
January  passed  the  by-law  the  second  section  of  which 
is  now  asked  to  be  quashed,  the  first  section  repealing 
by-law  No.  8 :  in  other  words,  if  we  made  the  rule  absolute,, 
it  would  place  the  apportionment  and  distribution  of  the 
moneys  as  provided  in  the  by-law  of  1857  and  1860,  and 
under  the  resolution  of  1856, and  produce  the  same  efiect  that 
that  the  by-law  now  in  question  does,  so  that  upon  that 
ground  alone  we  ought  not  to  interfere. 

But  irrespective  of  that  view  of  the  case,  I  am  not  pre- 
pared to  say  that  these  moneys  so  specifically  appropriated 
by  by-laws  under  the  authority  of  the  20  Vic.  ch.  71,  in 
1856  and  in  1860,  are  within  section  48,  sub-sec.  4  of  the 
Act  of  1874,  37  Vic,  ch.  28,  0.  That  sub-section  contem- 
plates moneys  otherwise  specifically  appropriated  and 
exempts  such  moneys  from  its  operation. 

On  the  part  of  the  Council  it  was  contended  that  the  mode 
•of  distribution  provided  for  by  the  by-law  was  the  best  for^ 
all  purposes,  and  was  a  by-law  practically  in  effect  as  one 
passed  under  section  153  of  the  act — which  provides 
that  any  Municipal  Corporation  having  surplus  moneys  set 
apart  for  educational  purposes,  may  by  by-law  grant  any 
portion  of  such  moneys  or  other  general  funds  by  way  of 
gift  to  aid  poor  school  sections  within  the  municipality — as 
by  the  distribution  of  the  moneys  it  tended  to  aid  and  to 
influence  the  poorer  schools  to  keep  them  open. 

I  think  myself  that  it  is  the  most  equitable  mode  for  the 
distribution  of  such  a  fund  as  according  to  the  work  done,and 
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it  is  one  of  the  modes  which  the  Legislatm^e  has  authorized 
for  the  distribution  of  the  yearly  government  grant,  for  the 
sub -sec.  3  of  section  129  of  the  same  Act  of  1874,  provides 
if  the  Chief  Superintendent  deems  it  expedient  to  direct 
the  distribution  of  the  public  school  fund  among  the  several 
school  sections  according  to  the  length  of  time  in  the  year 
during  which  a  school  has  been  kept  open^ 

It  appears  there  are  21  school  sections  in  the  township,  and 
the  ao^ofren^ate  amount  derived  fi  om  the  fund  and  distributed 
in  1874  was  about  $950,  and  it  is  complained  that  seven  sec- 
tions did  not  get  their  ratable  share,  the  whole  amount 
alleged  to  be  wrongly  appropriated  being  about  $200,  and 
one  section,  No.  13,  containing  the  village  of  Odessa,  claiming 
of  that  amount  .about  $100,  as  that  section  pays  in  salaries 
about  one  sixth  of  the  aggregate  amount  paid  by  the  21 
sections,  and  it  is  for  the  benefit  of  that  section  that  this 
application  is  principally  made,  and  it  is  evident  that  these 
seven  sections  are  the  wealthiest  and  most  populous,  and  the 
munici])ality  under  the  authority  of  section  153,  could  have 
done  what  the  by-law  is  alleged  to  do,  distributing  the 
fund  as  it  has  done  by  aiding  the  poorer  schools  by  adopt" 
ing  another  mode. 

On  the  whole,  we  do  not  think  we  ought  to  interfere  by 
making  the  rule  absolute,  but  as  the  case  may  be  said  to 
be  one  not  free  from  doubt,  there  will  be  no  costs. 

Harrison,  C.  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  discharged. 
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Owen  v.  Taylor. 

Distress. 

An  action  far  distraining  for  more  rent  than  is  due,  cannot  be  maintained) 
without  a  tender  of  the  sura  which  is  really  due  ;  and  the  excess  paid 
cannot  be  recovered  back  as  money  had  and  received. 

ISemble-  that  an  infant  may  make  a  warrant  of  distress. 

This  was  an  action  for  illegal  distress,  tried  at  the  last 
Fall  Assizes  at  Toronto,  before  Harrison,  C.  J.,  without  a  jury. 
The  declaration  contained  counts  for  distraininor  for  rent 

o 

falsely  alleged  to  be  due;  for  distraining  for  pretended  arrears, 
of  rent;  for  threatening  to  sell  for  such  pretended  arrears,  and 
for  excessive  distress. 

The  material  facts  appeared,  by  the  finding  of  the  learned 
Chief  Justice  to  be,  that  the  premises  out  of  which  the- 
rent  issued  were,  at  the  time  of  the  demise  and  afterwards, 
the  joint  property  of  the  defendant  and  of  Samuel  Owen  : 
that  Samuel  Owen  demised  them  to  the  plaintiff  on  the  1st 
June,  1875,  at  a  rental  of  $10  a  month,  and  that  the 
first  payment  of  rent  was  due  on  1st  July,  1875  :  that 
Samuel  Owen  died  on  the  24th  June,  1875,  having  made  a 
will  sufficient  to  pass  real  estate  :  that  by  his  will  he  de- 
vised his  interest  in  the  premises  to  his  widow  and  the 
plaintiff,  one  of  his  executors ;  that  the  plaintiff*  proved  the 
will ;  that  the  widow,  on  the  1st  July,  1875,  died  intestate 
that  the  defendant  is  one  of  the  heirs  of  the  widow  :  that 
he  was  not  of  age  till  21st  December,  1875  ;  that  on  the 
29th  July,  1875,  he  caused  a  distress  to  be  made  on  the  plain- 
tiff* for  $14  rent,  and 'afterwards  received  the  amount ;  and 
that  the  defendant  had  no  right,  under  any  circumstances;,, 
to  distrain  for  more  than  $10. 

The  learned  Chief  Justice,  under  these  circumstances, 
entered  a  verdict  for  plaintiff*  for  $4,  reserving  leave  to 
defendant  to  move  to  enter  a  nonsuit  on  the  objections 
taken  by  him  to  the  plaintiff' recovering. 

These  objections  were  that,  as  defendant  was  a  minor,, 
he  could  not  appoint  an  agent,  although  he  got  the  rent;, 
and  that  there  was  nothing  to  shew  an}''  damage,  except 
the  diff'erence  between  $10  and  $14. 
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In  Michaelmas  Term,  November  27, 1876,  31.  C.  Cameron, 
Q.C.,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  ground 
that  the  verdict  was  against  law  and  evidence,  and  because 
the  defendant  w^as  an  infant  and  could  not  authorize  a. 
distress  through  a  warrant  of  distress  ;  and  because  the 
action  could  not  be  maintained,  the  amount  of  rent  admit- 
ted to  be  due  not  having  been  tendered. 

During  this  term,  June  2,  1876,  Hagel  shewed  cause. 

The  defendant  if  not  liable  for  signing  the  warrant  be- 
cause a  minor,  made  himself  so  by  taking  the  money,  the 
proceeds  of  the  distress:  Stavely  v.  Allcoch,  16  Q.  B.  686  ; 
Tancred  v.  Leyland,  lb.,  669.  The  reversion  had  been 
severed,  so  there  could  be  no  distress  :  Stavely  v.  Allcock, 
16  Q.  B.  636. 

M.  C.  Cameron,  Q.  C,  contra.  An  infant  cannot  author- 
ize or  be  made  liable  for  a  distress  put  in  motioj^  by  his 
supposed  authorization.  The  distress  was  excessive.  He 
relied  on  Wood/all,  L.  &  T.,  10th  ed.,  584. 

June  29,  1876.  Morrison,  J. — In  this  case  I  am  of  opi- 
nion that  our  judgment  should  be  in  favour  of  the  defendant, 
and  that  the  rule  should  be  absolute  to  enter  a  nonsuit. 

The  case  of  Glynn  v.  Thomas,  11  Ex.  870,  in  the  Exche- 
quer Chamber,  reversing  the  judgment  of  the  Court  of 
Exchequer,  which  was  not  cited  on  the  argument,  is  a  clear 
authority  in  favour  of  the  defendant.  There  the  facts  set 
out  in  the  declaration  were  similar  to  those  alleged  in  this 
case,  and  upon  which  the  plaintiff  relied. 

Coleridge,  J.,  who  delivered  the  judgment  of  the  Court 
said,  p.  875 :  "For  the  plaintiff  in  error  the  case  mainly  relied 
on  w^as  Tancred  v.  Leyland,  in  Error,  16  Q.  B.  669  ;  and  that 
case  decided  that  the  merely  taking  goods  in  distress  on  a 
claim  of  more  rent  being  in  arrear  than  was  in  fact  in 
arrear,  and  selling  them  on  such  claim,  was  not  actionable ; 
first,  because  the  distrainor  for  rent  is  not  bound  by  the 
amount  for  which  he  claims  to  distrain,  and  though  he 
takes,  alleging  that  he  does  so  for  an  amount  exceeding 
the  real  arrears,  he  may  sell  afterwards  only  for  that  which 
is  really  due." 
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In  the  same  judgment  he  says,  p.  875:  "The  count  before 
us  shews  a  taking  of  goods,  not  alleged  to  be  more  than  suffi- 
cient to  cover  the  real  arrears  with  the  charges,  but  on  an 
untrue  claim  of  larger  arrears  than  were  due :  it  does  not 
go  on  to  allege  a  sale  of  more  than  would  cover  the  real 
arrears  with  costs,  but  it  alleges  what  it  asserts  to  be  a 
compulsory  payment  of  those  larger  supposed  arrears,  in 
order  to  regain  possession  of  the  goods  distrained,  of  which 
the  defendant  remained  in  possession  until  such  payment. 
The  question  therefore  is,  whether  this  allegation  is  equi- 
valent in  effect  to  an  allegation  of  a  sale  of  the  goods  by 
the  defendant  for  more  than  the  rent  really  due.  If  the 
payment  of  the  money  is  to  be  considered  voluntary,  as  it 
was  clearly  made  with  a  full  knowledge  of  the  facts,  it  can- 
not be  contended  that  a  right  of  action  can  be  grounded 
on  it." 

And  after  referring  to  Sells  v.  Hoare,  1  Bing,  401,  and 
stating  that  that  case  did  not  interfere  with  the  general 
and  well-known  rule,  the  judgment  proceeds,  p.  876  :  "  It  is 
alleged  *  *  that  the  plaintiff  was  compelled  to  make  it  (the 
payment,)  and  did  make  it,  in  order  to  regain  possession  of 
his  goods;  and  this  allegation, being  taken  to  be  true,  we  must 
assume  now  such  a  state  of  facts  as  would  have  proved  it,  if 
put  in  issue.  But  the  facts  necessary  for  that  purpose  would 
be  merely  that  the  plaintiff  demanded  the  goods,  and  that 
the  defendant  refused  to  deliver  them  unless  the  alleged 
-arrears  with  the  charges  of  the  distress  were  paid,  and 
that  the  payment  was  made  in  consequence.  Still  this 
would  not  make  the  demand  extortionate,  or  the  payment 
such  as  could  be  recovered  back  in  this  form  of  action, 
unless  from  these  facts  it  followed  that  the  detention  of  the 
goods  became  unlawful.  Now  as  some  rent  was  due,  the 
taking  was  lawful ;  and  as  the  taking  was  lawful,  so  was 
the  detention  until  the  sum  really  due,  with  enough  to 
cover  the  lawful  charges,  was  tendered.  Under  these 
circumstances,  the  defendant,  whose  proceedings  were  un- 
questionably lawful  up  to  this  point,  was  entitled  to  a 
tender  of  that  amount  which  the  plaintiff  alleged  was  the 
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sum  really  due ;  upon  his  refusal  to  accept  that  sum,  the 
plaintift''s  course  was  to  procure  the  immediate  possession 
of  the  goods  by  replevin,  and  to  put  the  disputed  question 
of  amount  in  that  course  of  settlement  which  the  law  pre- 
scribes for  it." 

During  the  argument,  I  thought  it  possible  that  the 
plaintiff  might  maintain  an  action  to  recover  the  $4  paid 
in  excess  of  rent  due,  and  that  this  action  might  be  treated 
as  an  informal  action  of  money  had  and  received  ;  but  the 
case  of  Gulliver  v.  Cosens,  1  C.  B.  788,  and  the  judgment 
of  the  Court  in  the  case  of  Glynn  v.  Thomas,  11  Ex.  870 
clearly  shewh  tat  the  excess  so  paid  cannot  be  recovered 
back. 

It  is  not,  under  these  circumstances,  necessary  to  decide 
the  point  whether  a  minor  can  make  a  warrant  of  distress. 
I  have  not  been  able  to  find  any  decided  authority.  It  is 
laid  down  in  Bacon,  Ah.  vol.  iv.  3G9,  title,  "Infancy  and  Age," 
(I.),  4.  "  Therefore  it  hath  been  adjudged,  that  if  an  infant 
let  a  house  to  J.  S.,  reserving  rent,  and  the  rent  be  in  ar- 
rear,  the  infant  may  distrain  for  the  rent  or  bring  an  action 
of  debt ;  though  it  was  objected,  that,  in  the  institution,  the 
contract  was  not  reciprocal." 

And  in  Story  on  Agency,  7th  ed.,  sec.  6,  the  learned  author 
states  the  general  rule  that  infants  are  incapable  of  dele- 
gating authority,  except  under  special  circumstances,  -'Thus, 
for  example,  an  infant  may  authorize  another  person  to  do 
any  act  wdiich  is  for  his  benefit ;  but  he  cannot  authorize 
him  to  do  an  act  which  is  to  his  prejudice.  If,  therefore, 
an  infant  should  make  a  letter  of  attorney  to  another,  to 
take  livery  of  lands  on  a  feoffment  to  him,  it  will  be  good  ; 
for  it  will  be  intended  to  be  for  his  benefit.  But  if  an 
infant  should  make  a  feoffment,  and  execute  a  letter  of 
■attorney  to  another,  to  make  livery  in  his  name  to  the 
feoffee,  it  will  be  void ;  *  *  for  such  feoffment  and  livery 
will  be  intended  to  be  to  his  prejudice." 

Now,  the  act  of  authorizing  a  person  to  make  a  distress 
is  one  incident  to  that  of  a  landlord,  and  is  an  act  for  his 
benefit;  and  it  seems  to  me,  upon  the  reasoning  of  the 
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authorities,  that  if  an  infant  can  make  a  lease  and  has 
the  right  of  distress,  he  may  exercise  the  right  in  the 
ordinary  way,  either  in  his  own  person  or  by  authorizing- 
to  distrain  for  his  benetit. 

On  the  whole,  the  rule  will  be  absolute. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 

Rule  absolute. 


In  THE  Matter  of  the  Niagara  High  School  Boari> 
and  the  Corporation  of  the  Township  of  Niagara. 

High  schools — 37  Vic.  ch.  27,  0. 

Held,  on  rehearinj^,  affirming  the  judorraent  of  Wilson,  J.,  37  U.  C.  R. 
529,  that  under  37  Vic.  ch.  27,  O.,  the  High  School  Board  for  a 
district  consisting  of  two  municipalities,  a  town  and'  a  township,  could 
call  upon  one  of  the  municipalities,  the  township,  to  contribute  towards 
the  erection  of  a  school-house  in  the  other  municipality,  and  not  merely 
towards  its  maintenance. 

Rehearing,  from  a  decision  of  Wilson,  J.,  sitting  alone. 

In  Michaelmas  term,  James  A.  Miller  obtained  a  rule 
nisi  for  a  mandamus  to  compel  the  township  of  Niagara 
and  the  reeve,  &;c.,  of  the  township  forthwith  to  raise 
$2,008.47,  the  amount  or  proportion  required  to  be  raised 
and  paid  by  the  said  township  for  the  purpose  of  providing 
for  school  accommodation  for  the  Niagara  High  School,  as 
required  by  the  demand  of  the  said  board,  in  pursuance  of 
the  powers  given  them  by  the  Consolidated  High  School 
Act  of  1874. 

On  the  7th  January,  1876,  Wilson,  J.,  gave  judgment,, 
making  the  rule  absolute. 

The  application  will  be  found  reported  in  37  U.  C.  R.  529. 

During  this  term,  May  30,  1876,  the  motion  came  on  by 
way  of  rehearing. 

M.  C.  Cameron,  Q.  C,  for  the  parties  moved  against. 
James  A.  Miller,  contra. 

The  ai'srument  was  similar  to  that  before  Wilson,  J. 
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June  29,  1876.  Harrison,  C.  J. — This  is  a  re-hearing 
from  the  decision  of  Wilson,  J.,  in  vacation,  reported  37  TJ. 
C.  R.  529,  making  absolute  a  rule  for  a  writ  of  mandamus.. 

The  only  question  argued  before  us  was,  as  to  the  obliga- 
tion of  the  township  of  Niagara  to  contribute  towards  the 
erection  of  a  high  school  in  the  high  school  district,  con- 
sisting of  the  town  and  township  of  Niagara. 
'  Other  questions  might  have  been  presented  —  see  Re 
Board  of  Education  of  Perth  and  the  Corporation  of  the 
Tdv:n  of  Perth,  39  U.  C.  R.  34, — but  as  the  proceeding  is 
in  the  nature  of  an  appeal,  we  shall  dispose  of  it  on  the 
ground  of  appeal  taken,  and  on  no  other  ground. 

The  decision  of  the  question  raised  must  depend  upon 
the  construction  to  be  placed  on  sections  45  and  46  of  the 
Act  consolidating  and  amending  the  law  as  to  collegiate 
institutes  and  high  schools :  37  Vic.  ch.  27,  0. 

In  order  rightly  to  understand  the  meaning  of  the  two 
sections,  it  is  necessary  to  go  back  a  little  in  the  Act  and 
examine  some  of  the  preceding  sections. 

The  Act  is  intituled  "  An  Act  to  amend  and  consolidate 
the  Law  relating  to  the  Council  of  Public  Instruction,  the 
Normal  Schools,  Collegiate  Institutes,  and  High  Schools."' 

It  has  the  appearance  of  being  arranged  with  more  than 
ordinary  care  and  skill. 

It  is  preceded  by  the  following  table  of  contents : — 

Part      I.  Constitution  and  duties  of  the  Council  of  Public 
Instruction. 

"      II.  Appointment  and  duties  of  the  chief  superin- 
dent. 

"     III.  High  schools  and  their  districts. 
"      IV.  Municipal  councils  and  their  duties. 
"       V.  High  school  trustees  and  their  duties. 
"      VI.  High  school  grants  and  other  moneys. 
"     VII.  High  school  masters  and  teachers. 
"  VIII.  High  school  sites  and  other  property. 
"      IX.  Miscellaneous  provisions. 
"       X.  Repealing  and  confirming  clauses. 
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Some  of  these  heads  are  afterwards  subdivided  in  the 
body  of  the  Act. 

In  construing  the  Act  we  may  properly  refer  to  these 
headings  and  sub-headings  in  matters  of  doubt :  See  Lawrie 
T.  Rathbun,  38  U.  C.  R.  255. 

In  the  present  case  we  are  only  concerned  with  headings 
3  and  4,  and  the  sections  thereunder  placed. 

They  are  as  follow  : — 
Part  III.    High  schools  and  their  districts. 

1.  Existinoj  divisions — Agreements. 

2.  Name  of  high  school — Place  of  holding  the  school — 
Its  discontinuance. 

3.  High  school  districts  to  be  defined. 

4.  Establishment  of  new  high  schools. 

5.  Powers  of  boards  in  high  school  districts. 

6.  Cities  and  towns  separated  to  be  counties. 

7.  High  school  districts  in  towns  separated. 

1.  Existing  divisions — Agreements. 

All  high  school  and  collegiate  institute  divisions  and  dis- 
tricts, &c.,  existing  since  the  Act  took  effect  are  to  continue 
subject  to  the  provisions  of  the  Act :  Sec.  34. 

2.  Name  of  high  school — Place  of  holding  the  school — 
Its  discontinuance. 

There  is  to  be  a  high  school  or  high  schools  or  collegiate 
institute  in  every  county  and  union  of  counties,  to  be  dis- 
tinguished by  prefixing  to  the  words  high  school  or  col- 
legiate institute  the  name  of  the  city,  town,  or  village 
within  the  limits  of  which  any  high  school  or  institute  may 
be  situate :  Sec.  35. 

The  place  of  holding  any  high  school  in  a  county  or 
union  of  counties  may  be  changed  at  the  end  of  the  then 
civil  year  by  the  council  of  the  county  within  which  it 
is  established,  by  a  by-law  or  resolution  passed  for  that 
purpose,  &c  :  Sec.  36. 

Every  county  council,  at  or  before  its  J une  session  in  any 
year,  has  authority  (with  the  consent  of  the  Lieutenant- 
Governor,  on  the  report  and  recommendation  of  the  Chief 
Superintendent  of  Education)  to  decide  upon  the  discon- 
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tinuance  at  the  end  of  the  then  civil  year  of  any  existing 
high  school  in  any  part  of  the  county  within  the  jurisdic- 
tion of  the  county  council :  Sec.  87. 

3.  High  school  districts  to  he  defined. 

The  county  council  is  from  time  to  time  to  determine  the 

limits  of  a  hio^h  school  district  for  each  hicrh  school  or  col- 
es o 

legiate  institute  existing  within  the  county  and  within  its 
municipal  jurisdiction  :  Sec.  38. 

The  county  council  may  (under  the  restrictions  presented 
in  the  next  succeeding  section)  form  a  village  or  town  and 
the  whole  or  part  of  one  or  more  adjoining  townships  within 
its  jurisdiction  into  a  new  or  additional  high  school  dis- 
trict in  the  county  .  Sec.  39. 

4.  Establishment  of  neiu  high  schools. 

No  additional  high  school  is  to  be  established  by  a 
county  council  in  any  county  except  at  or  before  its  June 
session  in  any  year,  nor  unless  the  high  school  fund  shall 
be  sufficient  to  allow  of  an  apportionment  at  the  rate  of  not 
less  than  four  hundred  dollars  per  annum  to  be  made  to 
such  additional  school,  without  diminishing  the  fund  which 
was  available  for  high  schools  during  the  next  preceding 
year  :  Sec.  40. 

5.  Poivers  of  hoards  in  high  school  districts. 

The  high  school  or  collegiate  board  of  any  district  formed 
by  the  county  council  possess  all  the  powers  within  the  dis- 
trict "  for  the  support  and  management "  of  the  high  school 
or  institute,  and  in  respect  to  the  county  council,  as  are 
possessed  under  the  Act  by  high  school  boards  generally  in 
respect  to  "  the  support  and  management "  of  the  high 
schools  under  their  care  :  Sec.  41. 

6.  High  school  districts  in  cities  and  toivns  separated. 

Every  cit}^  and  every  town  separated  for  municipal  pur- 
poses from  the  county  in  which  it  is  situated,  and  the 
high  school  district  of  every  town  separated,  is  for  all  high 
school  purposes  a  county,  and  its  municipal  council  is  in- 
vested with  all  the  high  school  powers  possessed  by  county, 
city,  or  town  council :  Sec.  42. 

In  the  case  of  high  schools  situated  in  towns  separated 
from  the  jurisdiction  of  a  county  council,  the  council  of  the 
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county  and  the  council  of  the  town,  by  such  joint  action 
as  may  be  agreed  upon,  may  unite  the  whole  or  any  part  - 
of  an  adjoining  township,  or  adjoining  townships,  with 
such  town,  so  as  to  form  a  high  school  district  upon  such 
terms  and  conditions,  and  for  such  period,  as  may  be 
mutually  concurred  in :  Sec.  43. 

Next  comes  the  heading, 
Part  IV.  Municipal  councils  and  their  duties. 

The  following  are  the  sub-divisions  of  this  head : — 

1.  Obligatory  municipal  assessment  for  high  schools. 

(1)  County  and  city. 

(2)  County  town,  town  separated,  village  and  township. 

(3)  High  school  districts. 

2.  Voluntary  municipal  assessments. 

3.  Moneys  to  be  paid  to  treasurer. 

4.  Treasurer's  accounts  to  be  audited. 

1.  Obligatory  municipal  assessments  for  high  schools  : 

(1)  A  sum  equal  to  one  half  of  the  amount  paid  by  the 
government  to  any  high  school  or  collegiate  institute,  in  a 
city  ov  town,  luithdrawn  from  the  jurisdiction  of  the  county, 
together  with  such  other  sums  as  may  be  required  for  the 
accommodation  and  support  of  such  school,  shall  be  pro- 
vided by  the  municipal  council  of  such  city  or  town,  upon 
the  application  of  the  high  school  board  :  Sec.  44. 

(2)  In  the  case  of  a  high  school  in  a  town  not  withdrawn 
from  the  county,  or  in  an  incorporated  village,  or  town- 
ship, one  half  of  the  amount  paid  by  the  government  shall 
^be  paid  by  the  municipal  council  of  the  county  in  which 
such  high  school  or  collegiate  institute  is  situated,  upon 
the  application  of  the  high  school  board,  and  such  other 
sum  as  may  be  required  for  maintenance  and  accommoda- 
tion shall  be  raised  by  the  council  of  the  municipality  in 
which  the  high  school  is  situated,  upon  the  application  of 
the  high  school  board  :  Sec.  45. 

(3)  In  the  event  of  the  county  council  forming  the  whole 
or  part  of  a  count}^  into  one  or  more  high  school  districts, 
then  such  other  sums  as  may  be  required  for  the  main- 
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tenance  of  such  high  school  shall  be  provided  by  the  high 
school  district  upon  the  application  of  the  high  school  board: 
Ih. 

The  foregoing  sums,  so  far  as  the  municipalities  are  con- 
-cerned,  are  to  be  raised  as  in  the  manner  provided  in  the 
next  section. 

It  provides  that  the  council  of  any  municipality,  or  the 
councils  of  the  respective  municipalities  out  of  which  the 
whole  or  part  of  such  high  school  district  is  formed,  shall, 
upon  the  application  of  the  high  school  board,  raise  the 
proportion  required  to  be  paid  by  such  municip«lity,  or 
part  of  the  municipality,  from  the  whole  or  part  of  the 
municipality  (as  the  case  may  be)  :  Sec.  46, 

The  object  of  these  three  sections  (from  sec.  44  to  sec. 
46,  both  inclusive)  is  to  provide  for  the  accommodation  and 
support  of  the  high  schools.  The  words  "  accommodation 
and  support "  are  of  wide  significance.  They,  I  think, 
■embrace  the  procuring  of  sites,  building,  repairing,  furnish- 
ing, warming,  and  keeping  the  high  school  houses  and  their 
appurtenances  in  order ;  for  all  these  things  are  necessary 
for  the  accommodation  and  support  of  the  high  schools. 

These  things  cannot  be  done  without  money,  and  so  pro- 
vision is  made  in  the  three  sections  for  the  procurement  of 
the  money  necessary. 

The  government  grant  is  available,  but  not  enough,  and 
so  provision  is  made  for  supplementing  it. 

If  the  high  school  be  situate  in  a  city  or  town  withdrawn 
from  the  jurisdiction  of  the  county,  a  sum  equal  to  one 
half  of  the  amount  paid  by  the  government,  together  with 
such  other  sums  as  may  be  required  for  the  accommodation 
and  support  of  the  school,  is  to  be  provided  by  the  council 
of  the  corporation  of  the  city  or  town. 

If  the  high  school  be  situate  in  a  town  not  withdrawn 
from  the  county,  or  in  an  incorporated  village  or  township, 
•one  half  of  the  amount  paid  by  the  government  shall  be 
paid  by  the  municipal  council  of  the  county  in  which  the 
liigh  school  is  situated,  and  such  other  sum  as  may  be  re- 
quired shall  be  raised  by  the  council  of  the  municipality  in 
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which  the  high  school  is  situated,  upon  the  application  of 
the  high  school  board  :  Sec.  45. 

This  section  uses  the  words,  "  maintenance  and  school 
accommodation,"  instead  of  the  words  "  accommodation 
and  support,"  used  in  the  preceding  section ;  but  as  there 
is  no  difference  in  signification  between  the  words  "  sup- 
port" and  "  maintenance,"  and  as  the  word  accommodation 
is  used  in  each  section,  there  can  be  no  doubt  that  both 
phrases  mean  one  and  the  same  thing. 

It  is  to  be  regretted  that  the  Legislature  has  not  in 
each  section  used  precisely  the  same  words  to  denote  pre- 
cisely the  same  thing. 

We  do  not,  however,  look  upon  the  difference  in  language 
as  indicating  anything  more  than  the  carelessness  of  the 
framers  of  the  Act. 

But  we  regret  to  say  that  the  carelessness  of  the  framers 
of  the  Act  is  still  more  obvious  the  further  we  proceed  in 
the  reading  of  the  Act. 

In  the  event  of  the  county  council  forming  the  whole  or 
part  of  a  county  into  one  or-  more  high  school  districts, 
then  such  other  sums  as  may  be  required  for  the  main- 
tenance (dropping  the  word  accommodation)  shall  be  pro- 
vided by  the  high  school  district  upon  the  application  of 
the  high  school  board  :  Sec.  45. 

The  Legislature  throughout  these  sections  is  evidently 
providing  the  ways  and  means  for  the  accommodation  and 
support  of  the  high  schools. 

The  basis  of  the  expenditure  in  every  case  is,  the  govern- 
ment grant. 

The  next  source  of  supply  is,  an  amount  equal  to  half  of 
the  government  grant,  to  be  provided  by  the  council  of  a 
city,  or  town  separated  from  the  county,  or  by  the  council 
of  the  county  where  the  school  is  situated  in  a  town  not 
withdrawn  from  the  county,  or  an  incorporated  village. 

The  balance  necessary  in  each  of  the  foregoing  cases  is 
to  be  provided  by  the  council  of  the  city,  or  town  with- 
drawn from  the  jurisdiction  of  the  county,  county  council, 
or  high  school  district  respectively,  as  the  case  may  be. 
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This  was  unquestionably  the  object  of  the  Legislature, 
and  so  long  as  that  object  can  be  attained  consistently  with 
the  language  used,  we  are  bound  to  effectuate  the  intention. 

It  is  plain  that  the  Legislature  did  not  intend  that  any 
high  school  should  be  without  proper  accommodation  and 
support. 

To  read  the  word  "  maintenance,"  used  in  the  latter 
part  of  section  45,  as  meaning  only  support,  might  be  ta 
leave  a  high  school  in  a  high  school  district,  formed  by  the 
county  council,  in  whole  or  in  part  of  a  county  entitled  to 
support,  but  without  accommodation,  w^hich  would  be 
absurd. 

If  the  framers  of  the  Act,  besides  omitting  the  word 
"accommodation,"  had  made  any  other  provision  as  ta 
accommodation,  we  might  have  said  that  the  omission  was^ 
designed,  but  in  the  absence  of  such  a  provision  we  must 
read  the  word  "  maintenance"  as  having  the  same  significa- 
tion as  the  words  "  accommodation  and  support,"  used  in 
section  44,  and  as  the  words  "  maintenance  and  school 
accommodation"  used  in  the  first  part  of  section  45. 

The  general  rule  is,  that  nothing  is  to  be  added  to  or  to  be 
taken  from  a  statute  unless  it  furnishes  adequate  grounds 
to  justify  the  inference  that  the  Legislature  intended 
something  Avhich  it  has  failed  precisely  to  express  :  Per 
Tindal,  C.  J.,  in  Everett  v.  ^VeUs,  2  M.  &  G.  269,  277. 

It  is  a  canon  of  interpretation  of  statutes  that  all  words, 
if  they  be  general,  are  to  be  restricted  to  the  fitness  of  the 
subject  matter,  and  are  to  be  construed  as  particular  if  the 
intention  be  particular — that  is,  they  must  be  understood 
as  used  in  reference  to  the  subject  matter  in  the  mind  of 
the  Legislature,  and  to  it  only  :  Maxivell  on  the  Interpre- 
tation of  Statutes,  55. 

And  it  is  an  elementary  rule  that  construction  is  to  be 
made  of  all  the  parts  together,  and  not  of  one  part  only  by 
itself  :  Ih.  25. 

We  must  read  the  word  "  maintenance,"  as  used  in  the 
latter  part  of  section  46,  in  the  same  sense  as  it  was  read  by 
Mr.  Justice  Wilson,  and  for  that  reason  agree  with  him  in 
47 — VOL.  XXXIX  U.C.R. 
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thinking  that  the  rule  should,  as  against  the  only  objec- 
tion raised  by  the  municipality,  be  made  absolute  for  a 
mandamus. 

"  The  proportion  "  meant  by  section  46  of  the  Act  is  the 
proportion  of  the  "  other  money,"  in  other  words,  the  bal- 
ance of  money  required  by  the  high  school  board  for  "  the 
accommodation  and  support  "  of  the  high  school,  after  de- 
ducting the  goverment  grant  and  the  grant  from  the  county 
council. 

The  only  reported  case  as  to  the  meaning  of  the  word 
"  maintenance  "  and  "  maintenance  and  school  accommoda- 
tion "  used  in  this  Act — Re  Trustees  of  the  Port  Botvan 
High  School  and  The  Corporation  of  Walsingham,  23  C. 
P.  11 — has  not  much,  if  any,  bearing  on  the  points  which 
we  have  been  called  upon  to  decide  on  this  application. 

The  motion  for  the  rehearing  must  be  dismissed,  with 
costs. 

Morrison,  J,  and  Wilson,  J.,  concurred. 

Appeal  dismissed  (a). 


(a)  This  decision  has  been  since  affirmed  by  the  Court  of  Appeal 
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PATERSON  v.  MAUGHAN  ET  AL. 

-Chattel  mortfjage,  rhjht  of  jmrtner  to  give — Future  liability— Application  of 
Chattel  Mortgage  Act — Possession  taken  by  mortgagee — Seizure  by  sheriff^ 
— Damages. 

One  partner  of  a  firm  authorized  the  other  to  obtain  an  endorser,  in  order 
to  raise  money  from  a  bank :  Held,  that  if  express  authority  was 
required,  this  empowered  the  partner  to  mortgage  all  the  stock-in-trade 
of  the  firm  to  secure  such  endorser. 

A  chaitel  mortgage  need  not  be  under  seal  5  and  when  it  contains  no 
re-demise,  the  mortgagee  may  take  immediate  possession. 

A  mortgage,  given  to  secure  the  mortgagee  against  liability  on  notes  to 
be  endorsed  by  him,  is  valid  at  common  law,  and  not  being  provided 
for  by  the  Chattel  Mortgage  Act,  C.  S.  U.  C.  ch.  45,  is  excluded  from 
its  operation,  and  not  avoided  by  it. 

The  mortgagee  having  taken  possession  of  the  goods,  they  were  seized 
by  the  sheriff,  under  an  attachment  against  one  of  the  partners  as  an 
absconding  debtor,  and  afterwards  delivered  by  the  sheriff  to  the 
assignee  in  insolvency  of  such  partner.  Qucere,  whether  the  sheriff 
was  entitled  to  question  the  mortgage  on  behalf  of  creditors,  without 
proof  of  the  debt  on  which  the  attachment  was  founded.  In  this  case, 
no  such  debt  existed,  for  the  note  given  for  the  debt  was  not  due  when 
the  attachment  issued.  Semble,  also,  that  the  sheriff  had  no  right  to 
object  that  the  notes  secured  by  the  mortgage  were  not  properly 
stamped. 

Held,  also,  that  the  sheriff  had  no  right,  either  as  representing  the 
attaching  creditor,  or  the  assignee  in  insolvency  of  one  of  the  partners, 
to  take  the  goods  out  of  the  possession  of  the  mortgagee :  that  he  was 
liable  for  the  full  amount  of  the  plaintiff's  interest  in  them  5  and  that 
his  having  handed  them  over  to  the  assignee  could  form  no  ground  for 
reducing  the  damages. 

But  a  verdict  hsving  been  rendered  for  that  sum,  it  was  made  a  condition, 
on  refusing  a  new  trial,  that  the  plaintiff  should  assign  to  the  sheriff  his 
interest  in  the  mortgage,  so  that  the  sheriff  might,  if  possible,  recoup 
himself. 

This  was  an  action  against  a  sheriff  for  the  recovery  of 
-damages. 

The  first  count  was  trespass,  for  seizing  and  taking  the 
goods  and  chattels  of  the  plaintiff,  that  is  to  say,  all  the 
goods,  chattels,  and  stock  in  trade  in  the  shop  known  as 
the  store  of  Caton  &  Cole,  on  Poulet  street,  in  the  town 
of  Owen  Sound. 

The  second  count  was  trover,  for  the  conversion  of  the 
same  goods.  ^ 

Pleas  :  1.  Not  guilty.    2.  Goods  not  the  plaintiff's. 

Issue. 
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The  cause  was  tried  at  the  last  Fall  Assizes  for  the 
County  of  Grey,  before  Harrison,  C.  J.,  and  a  jury. 

The  firm  of  Caton  &  Cole  was  formed  in  the  fall  of  1874, 
James  Caton  and  William  Cole  were  the  partners.  They 
had  a  general  store  on  Poulet  street  in  Owen  Sound.  On 
the  17th  May,  1875,  Caton  applied  to  the  plaintiff  to  en- 
dorse notes  of  the  firm  for  the  purpose  of  retiring  some- 
maturing  obligations  of  the  firm.  The  plaintiff  agreed  to  do 
so  to  the  extent  of  $2,000,  provided  he  received  satisfactory 
securit3^  Cole  at  the  time  was  in  Toronto,  sick  and  unable 
to  attend  to  business,  and  Caton  was  left  to  manage  the 
business  as  best  he  could.  Caton  thereupon  executed  a 
chattel  morto[ao:e  on  the  stock  in  trade  of  the  firm. 

The  chattel  mortgage  was  dated  18th  May,  1875.  It  was 
expressed  to  be  made  between  James  Caton  and  William 
Cole  of  the  town  of  Owen  Sound,  merchants,  trading  under 
the  name  of  "  Caton  &  Cole,"  of  the  first  part,  and  the 
plaintiff,  of  the  second  part. 

It  recited  that  the  party  of  the  second  part  had  agreed 
with  the  parties  of  the  first  part  to  endorse  for  them  their 
notes  and  any  necessary  renewals  thereof,  so  as  to  enable 
the  parties  of  the  first  part,  by  discounting  the  same,  to  • 
realize  an  amount  in  the  aggregate  not  to  exceed  $2,000, 
upon  being  secured  against  the  liability  so  to  be  incurred 
by  him,  the  party  of  the  second  part,  as  such  endorser,  and 
so  as  siich  liability  should  not  extend  beyond  the  period  of 
one  year  from  the  date. 

The  property  mortgaged  was  described  as  "  all  the  goods, 
chattels,  and  stock  in  trade  of  Caton  &  Cole,  in  said  moi-t- 
gage  named,  in  their  store  on  Poulet  street  in  the  town  of 
Owen  Sound  ;  and  all  the  goods,  chattels,  and  stock  which 
may  be  taken  in  stock  in  said  store  during  the  continuance 
of  the  mortgage  or  any  renewal  thereof" 

The  condition  was,  that  the  parties  of  the  first  part 
should  well  and  truly  save  harmless  the  party  of  the  second 
part  "  from  his  endorsement  of  the  said  promissory  notes/* 
and  there  was  a  covenant  to  that  effect  on  the  part  of  the 
mortgagors.  . 
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-  The  mortorao'e  was  signed  "  Caton  &  Cole,"  in  the  hands 
writino-  of  Caton,  without  seals  of  any  kind. 

The  mortofaofe  was  filed  in  the  office  of  the  clerk  of  the 
County  Court  on  the  same  day  that  it  was  given. 

The  plaintiff,  within  a  few  clays  after  the  mortgage  was 
given,  but  on  different  days,  endorsed  for  Caton  &  Cole 
the  following  promissory  notes  : — 

Note  dated  4th  May,  1875,  for  S700  at  three  months. 
Note  dated  I7th  May,  1875,  for  $800  at  three  months. 
Note  dated  19th  May,  1875,  for  $300  at  three  months. 

The  stamps  were  cancelled  as  of  the  dates  of  the  notes. 

The  first  two  notes  were  antedated  to  cover  notes  for 
similar  amounts  for  $700  and  $800,  falling  due  at  the  bponk 
on  the  4th  and  17th  of  May  respectively. 

Caton  wrote  to  Cole  before  the  notes  were  due  that  they 
were  maturing,  and  that  there  was  no  money  to  retire 
them.  Cole  wrote,  in  answer,  to  get  some  friend  to  endorse, 
and  to  get  the  money  out  of  the  bank  for  the  pur])ose. 

Tliis  was  before  Caton  applied  to  the  plaintiff  for  his 
■endorsement. 

There  was  a  dissolution  of  the  firm  on  the  2nd  of  June 
following. 

Paterson  having  endorsed  the  n(^tes,  was  obliged  to  retire 
each  of  them  as  each  note  fell  due  at  the  bank. 

Cole  shortly  after  the  endorsement  of  the  notes  ab- 
sconded, having,  it  was  said,  in  some  manner  conveyed  his 
interest  in  the  stock  in  trade  to  Caton. 
■  On  the  23rd  of  July,  1875,  Arnold  McCleau  and  Samuel 
McClean  caused  a  writ  of  attachment  to  be  issued  against 
the  goods  of  William  Cole,  as  an  absconding  debtor,  and 
placed  the  writ  in  the  hands  of  the  defendant  Maughan, 
.sheriff  of  the  county  of  Grey,  for  execution. 

The  plaintiff,  on  the  22nd  of  July,  1875,  took  possession 
of  the  stock  in  trade  described  in  the  morto-ao-e,  and  was 
by  his  bailiff  in  actual  possession,  when  the  defendant 
•  Maughan,  on  the  28th  of  July,  1875,  under  the  writ  of 
attachment,  took  forcible  possession  of  the  goods,  turned 
the  plaintiff  out  of  possession,  and  afterwards,  it  was  said. 


374 


queen's  bench,  EASTER  TERM,  39  VIC,  1876- 


delivered  possession  of  the  goods  to  the  assignee  in  insol- 
vency of  Cole. 

This  was  the  alleged  trespass  and  conversion. 

The  other  two  defendants  acted  for  Maughan,  the  sheriff^ 
as  his  bailifts. 

The  stock  so  taken  was  of  the  value  of  $7,000. 

The  counsel  for  the  defendant  submitted  that  the  plaintiff 
was  not  entitled  to  recover: — 1.  Because  Caton  had  no  power 
to  sign  the  mortgage  for  Caton  &  Cole.  2.  Because  Cole 
was  annoyed  when  he  heard  of  it.  3.  Because,  even  it 
ratified  by  Cole,  that  was  not  sufficient  execution  as  against 
the  creditors.  4.  Because  it  was  not  sealed.  5.  Because  the 
description  in  it  was  insufficient.  6.  Because  it  was  a 
mortgage  to  secure  a  future  debt,  and  not  under  the  statute.. 

7.  Because  there  was  no  sufficient  delivery  of  the  goods^ 

8.  Because  the  mortgagee  had  no  right  to  take  possession 
until  default.  9.  Because  the  form  used  was  not  applicable 
to  the  facts.  10.  Because  the  notes  were  not  properly 
stamped. 

Leave  was  given,  if  necessary,  to  put  double  stamps  on 
the  notes. 

The  objections  were  overruled.  The  defendant  then  put 
in  and  proved  the  writ  of  attachment  against  Cole  as  an 
absconding  debtor. 

The  order  for  the  writ  of  attachment  was  dated  on  the 
22nd  July,  1875,  and  signed  on  the  23rd  July,  1875. 

The  supposed  debt,  in  respect  to  which  it  was  issued,, 
was  a  note  made  by  William  Cole  on  May  25,  1875,  for 
$2,226,  in  favour  of  McClean  Brothers,  at  sixty  days,  and 
so  not  due  till  several  days  after  the  issue  of  the  writ  of" 
attachment. 

The  liability,  hi  respect  of  which  the  note  was  given, 
was  said  to  be  a  liability  of  Caton  &  Cole. 

In  the  affidavit  for  the  issue  of  the  writ  of  attachment 
the  debt  was  sworn  to  be  that  of  William  Cole,  and  in 
respect  of  a  quantity  of  hams  previously  sold  by  McClean 
Brothers  to  Cole. 

Cole,  when  the  note  was  dated,  carried  on  a  pork  busi- 
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ness  in  his  own  name,  separate  and  apart  from  the  business 
of  Caton  &  Cole. 

There  was  evidence  that  Cole,  on  his  return  to  Owen 
Sound  having  heard  of  the  mortgage,  was  apparently 
annoyed  at  the  giving  of  it,  but  did  not  question  the 
power  of  Caton  to  give  it  or  repudiate  it. 

The  defendants'  counsel  renewed  his  objections  on  the 
whole  case,  and,  in  addition,  submitted  : — 

1.  The  writ  of  attachment  was  a  justification,  even  if  the 
mortgage  was  valid. 

2.  The  slierift'  was  protected  by  the  writ  of  attachment. 
It  was  then  agreed  between  the  parties  that  a  verdict 

should  be  entered  for  the  plaintiff  for  Sl,826.25,  with  leave 
to  defendant  to  move  to  enter  a  nonsuit  or  verdict  for  de- 
fendant on  the  objections  taken  to  the  plaintiff's  recovery, 
the  Court,  if  necessary,  to  have  power  to  draw  inferences, 
like  a  jury,  from  the  facts. 

During  Michaelmas  term,  November  17, 1875,  J.  K.  Kerr 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  or  verdict 
for  defendants  entered,  pursuant  to  leave  reserved  by  the 
learned  Chief  Justicfe  before  whom  the  cause  was  tried,  upon 
the  grounds  stated  at  the  trial;  or  why  the  verdict  should  not 
be  reduced  to  a  nominal  sum,  on  the  ground  that  the  goods, 
which  were  the  subject  of  the  action,  were  taken  out  of  the 
custody  of  the  defendants  by  the  assignee  in  insolvency, 
who  held  the  goods  for  the  benefit  of  the  plaintiff  and  the 
other  creditors  of  the  insolvents,  Caton  &  Cole,  through 
whom  the  plaintiff  claims ;  and  upon  grounds  disclosed  in 
affidavit  filed.  The  afiidavit  filed  shewed  that  on  the  17th 
of  August,  1875,  the  assignee  in  insolvency  of  Cole  made  a 
demand  on  the  defendant  Maughan  for  the  goods,  "  on  the 
ground  that  the  said  William  Cole  had  made  a  voluntary 
assignment  to  him  under  the  Insolvent  Act  of  1869,"  and 
that  as  such  assignee  he  was  entitled  to  the  possession  of 
the  said  stock  ;  and  that  on  the  18th  of  August,  1875,  the 
defendant  Maughan  complied  with  the  demand. 
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Duiing  Hilary  term,  February  18, 1876, Creasor  and  Osier 
shewed  cause.  Caton  had  authority  to  execute  the  mortgage 
in  the  name  of  the  fii  m:  Lindley  on  Partnership,  vol.  i.,  2nd 
ed.,291,  292;  Parso7is  on  Partnership,  2nd  ed.,  178, 179;  Tap- 
ley  V.  Butterfield,  1  Mete.  515  ;  Ex  parte  Copeland,  3  Dea.  & 
Chit.  199,216.  There  was  evidence  of  subsequent  ratifica- 
tion :  Cragg  Y.Ford,  1  Y.  &  C,  C.  C.  280  ;  Ex  jxirte  Copeland, 
3  Dea.  &  Chit.  199 ;  v.  Monlt,lQT.k  M.  525,530;  Cheese- 
man  V.  Sturges,  9  Bosw.  N.  Y.  246  ;  Brooms  Legal  Maxims, 
5  th  ed.,  867.  The  mortgage  of  chattels  was  valid,  although  not 
by  deed:  F lory  y.  Denny,  7  ^x.  581;  Halpenny  y.  Pemioch, 
83  U.  C.  R.  229.  The  goods  were  sufficiently  described 
in  the  mortgage  (defendants'  counsel  abandoned  this  ob- 
jection). The  security  is  good  either  under  Consoh  Stat 
U.  C.  ch.  45,  sees..  1,  2,  5,  or  independently  of  it.  If  a 
security  for  notes  to  be  given  is  not  under  the  statute,  the 
security  is  good  independently  of  the  statute  :  Baldivin  v. 
Benjamin,  16  U.  C.  R.  52 ;  Valentine  v.  Smith,  9  C.  P.  59  ; 
Mathers  v.  Lynch,  28  U.  C.  R.  354,  362  ;  Beecher  v.  Austin, 
21  C.  P.  334,  346  ;  Clark  v.  Bates,  lb.  348.  The  subse- 
quent acquirement  of  possession  by  the  plaintiff  cured  all 
defects,  if  any,  in  the  mortgage.  The  mortgage  was  good 
between  the  parties ;  and  the  sheriff  should  have  proved 
the  debt  as  well  as  judgment  to  avoid  the  security,  and  there 
was  no  proof  of  the  debt  at  the  time  of  the  issue  of  the 
attachment :  Grant  v.  McLean,  3  0.  S.  443,  447 ;  Powers 
V.  Ruttan,  4  0.  S.  58;  Consol.  Stat.  U.  C.  ch.  25,  sec.  2; 
76.  ch.  24,  f:ec.  5.  There  was  no  re-demise  in  the  mortgage, 
and  so  the  mortgagee  had  a  right  at  any  time  to  take  pos- 
session:  McAiday  v.  Allen,  20  C.  P.  417;  Porter  Y.Flint- 
off,  6  C.  P.  335 ;  Ruttan  v.  Beamish,  10  C.  P.  90.  The 
official  assignee  was  not  entitled  to  possession  of  the  goods 
as  against  the  plaintiff:  Leith  v.  Freeland,  24  U.  C.  R.  132 ; 
Jameson  v.  Kerr,  8  C.  L.  J.  N.  S.  240;  Burke  v.  Alc- 
Whirter,  35  U.  C.  R.  1';  Dumhle  v.  White,  32  U.  C.  R.  601 ; 
Archibald  v.  Hcddan,  31  U.  C.  R.  295  ;  Crombie  v.  Jackson, 
34  U.  C.  R.  575,  583.  There  is  nothing  in  the  objection 
as  to  stamps :  House  v.  House,  24  C.  P.  526. 
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C.  Bohinson,  Q.  C,  and  Kerr,  Q.  C,  contra.  The 
mortgage  was  invalid  under  the  statute  :  Matlters  v.  Lynch, 
28  U.  C.  R.  354.;  1  Hilliavd  on  Mortgages,  4th  ed.,  310; 
BouUon  V.  Sra  ifh,  17  U.  C.  R.  400  ;  Tamer  v.  Mills,  11  C.  P. 
3G6.  The  plaintiff  is  only  entitled  to  nominal  damages : 
Mayne  on  Damages,  2nd  ed.,  312,  313 :  Brown  v.  Wright, 
35  U.  a  R.  378 ;  Hohson  v.  Thelluson,  L.  R.  2  Q.  B.  642  ; 
Sedgivick  on  Measure  of  Damages,  6th  ed.,  690,  691 ;  Legcjett 
V.  Baker,  13  Allen  470  ;  Pierce  v.  Bevjarain,  14  Pick.  356  ; 
Strange  v.  Dillon,  22  U.  C.  R.  223 ;  Walker  v.  Mies,  18 
Grant  210;  Beynolclsv.  Willia/nison,  25  C.  P.  49;  Insolvency 
Act  of  1869,  sec.  60;  Atkinson  on  Sheriffs,  5th  ed.,  309,  310  ; 
Moon  V.  Baiohael,  2  Ring.  N.  C.  310;  Jones  v.  Doide,  9  M.  & 
W.  19.  Caton  had  no  power  to  execute  the  mortgage  : 
Caraeron  v.  Stevenson,  12  C.  P.  389  ;  Holme  v.  Allan,  Tay. 
348.  The  mortgage  is  void  because  the  notes  were  not  duly 
stamped:  Watts  v.  Bohinson,  32  U.  C.  R.  362. 

June  29,  1876.  Harrisox%  C.  J.— In  this  case  we  have 
the  same  power  as  a  jury  to  draAV  inferences  from  facts. 

The  first  objection  is,  that  Caton  had  no  power  to  execute 
the  mortgage  on  the  partnership  effects,  being  personalty, 
so  as  to  bind  the  partnership  property". 

A  member  of  a  trading  co-partnership  has  authority  to 
borrow  money  on  the  credit  of  the  firm  for  partnership 
purposes.  And  from  this  power  it  follows  almost  neces- 
sarily that  he  should  have  power  to  pledge  partnership 
property  as  a  security  for  advances:  Lin clley  on  Partner- 
ship, vol.  i.,  3rd  ed.,  301. 

The  implied  authority  of  a  partner  having  power  to 
borrow,  to  pledge  the  personal  property  of  the  firm  for 
money  borrowed,  is  beyond  dispute,  and  the  power  is  not 
confined  to  cases  in  which  there  is  a  general  partner- 
ship. Lb. 

But  this  power  does  not  enable  a  partner,  without  the 
express  consent  of  his  co-partner,  to  execute  a  deed  dis- 
posing of  all  the  stock  in  trade  for  the  general  benefit  of 
•the  creditors  of  the  partnership  :  Cameron  et  al.  v.  Steven- 
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son,  12  C.  P.  389 ;  "for  such  an  assignment  would  seem  to- 
amount  of  itself  to  a  suspension  or  dissolution  of  the 
partnership"  itself:  Stoiy  on  Partnership,  6th  ed.,  sec.  101- 

There  is  a  difference  between  borrowing  for  the  purpose 
of  carrying  on  the  business,  and  doing  an  act  which  per  se 
puts  an  end  to  the  business. 

There  may,  on  well  understood  principles  of  agency,  of 
which  the  law  of  partnership  is  a  branch,  be  the  implied 
power  to  do  the  former  when  no  power  in  the  nature  or 
things  could  be  implied  to  do  the  latter. 

In  this  case,  however,  there  was  not  only  evidence  of  the- 
express  authority  to  borrow,  but  evidence  of  ratification  as 
to  the  means  used  to  borrow. 

When  one  partnerauthorizes  anotherto  obtain  an  endorser 
for  the  purpose  of  raising  money  from  a  bank  for  the  use 
of  the  firm,  he  thereby  authorizes  his  partner  to  do  what- 
ever is  reasonably  necessary  for  the  purpose :  See  Hal- 
penny  V.  Pennock,  33  U.  C.  R.  229. 

Without  the  evidence  of  ratification  there  is  enouofh; 
shewn  here  to  authorize  all  that  Caton  did  in  the  name  of 
Caton  &  Cole,  in  order  to  obtain  the  endorsement  of  the 
plaintiff  on  the  three  promissory  notes,  required  for  the- 
immediate  use  of  the  business  of  the  partnership. 

But  coupling  this  with  the  evidence  of  ratification,  and 
regarding  the  facts  as  jurors,  we  cannot  do  otherwise  than 
find,  if  necessary,  an  authority  in  fact. 

The  first  objection  therefore  fails,  and  with  it  the  second 
and  third  objections,  for  these  are  branches  only  of  the 
main  or  first  objection. 

The  mere  annoyance  of  Cole  when  he  heard  of  the  mort- 
gage, which  he  in  no  manner  expressed  to  the  plaintiff,  the 
holder  of  the  mortgage,  cannot  without  more  be  deemed  a 
repudiation  of  the  act  of  Caton. 

If  the  mortgage  was  ratified  for  any  purpose  it  was  rati- 
fied for  all  purposes,  and  so  far  as  the  mere  execution  of  it 
is  concerned,  is  as  binding  on  creditors  as  on  the  partners. 

Ratification  or  no  ratification,  the  mortgage  was,  we 
think,  properly  executed  by  Caton,  in  the  name  of  the  firm,, 
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SO  as  to  bind  the  firm  to  the  same  extent  and  with  the 
same  effect  as  if  it  had  been  severally  executed  by  each 
of  the  partners. 

The  fourth  objection  is,  that  the  mortgage  was  nf>t  sealed- 
There  is  nothing  in  this  objection.  It  is  now  firmly  set- 
led  that  there  may  be  a  mortgage  of  chattels  without 
deed:  Reeves  v.  Capper,  5  Bing.  N.  C.  136 ;  Flory  v.  Den- 
ny, 7  Ex.  581 ;  Halpenny  v.  Pennock,  33  U.  C.  K  229. 

The  fifth  objection,  as  to  the  alleged  insufficiency  of  the 
description,  was  abandoned  during  the  argument. 

The  sixth  objection  is,  that  the  mortgage  is  void,  as 
having  been  given  to  secure  a  future  liability. 

Such  a  mortgage  is  perfectly  good  as  between  the  parties  : 
Hilliavd  on  Mortgages,  vol.  i.,  4th  ed.,  310. 

It  is  also,  according  to  decided  cases  in  this  Province, 
good  as  against  creditors. 

If  the  statute  which  provides  for  the  filing  of  bills  of 
sale  and  chattel  mortgages  is  inapplicable  to  such  a  mort- 
gage, the  mortgage  cannot  be  avoided  by  the  statute : 
Baldwin  v.  Benjamin,  16  U.  C.  R.  52  ;  Valentine  v.  Smith, 
9  C.  P.  59  ;  Beecher  v.  Austin,  21  C.  P.  334  ;  Clark  v.  Bates, 
lb.  348. 

Where  a  security  is  good  independently  of  the  statute, 
we  cannot  hold  it  void  unless  the  statute  clearly  apply  to 
it  and  make  it  void. 

The  statute  only  provides  for  the  filing  of  such  bills  of 
sale  and  chattel  mortgages  as  are  mentioned  and  described 
in  it. 

The  mortgage  here  does  not  apparently  come  under  any 
of  ther  sections  of  the  statute. 

The  section  which  most  nearly  approaches  to  it,  is  sec.  5, 
which  provides  for  the  case  of  an  agreement  in  writing  for 
future  advances — not  future  endorsements — for  the  purpose 
of  enabling  the  borrower  to  enter  into  and  carry  on  busi- 
ness with  such  advances ;  or  the  case  of  a  mortgage  to 
secure  the  mortgagee  against  the  endorsement  of  any  bills 
or  promissory  notes,  or  any  other  liability  by  the  mortgagee 
incurred — not  to  be  incurred. 
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The  statute  as  framed  does  not  in  language  apply  to  a 
liability  to  he  incurred  by  endorsement  of  notes  :  Mathers 
V.  Lynch,  28  U.  G.  R.  854,  362. 

The  consequence  is,  that  the  mortgage  in  question  is  ex- 
cluded from  the  operation  of  the  statute  under  the  autho- 
rity of  Balchuin  v.  Benjamin,  16  U.  C.  R,  52,  followed  and 
approved  as  that  case  is  by  the  decisions  already  men- 
tioned. 

The  security  was  good  before  the  statute,  and  not  being 
provided  against  in  the  statute,  remains  good,  notwith- 
standing the  provisions  of  the  statute. 

If  the  effect  of  this  interpretation  be  to  create  or  stimu- 
late abuses,  the  remedy  is  obviously  for  the  Legislature,  not 
for  the  Courts. 

It  is  now  sixteen  years  since  Baldiuin  v.  Benjamin  was 
decided,  and  yet  the  Legislature  have  not  found  it  necessary 
to  interfere. 

From  this  it  may  be  inferred  that  there  has  been  no  such 
abuse  as  to  call  for  the  interference  of  the  Legislature. 

We  need  not  say  in  what  manner  we  would  feel  disposed 
to  decide  the  point  if  the  matter  were  res  integra. 

The  point  is,  we  think,  settled  so  far  as  this  Court  is  con- 
cerned by  Baldiuin  v.  Benjamin,  and  the  decision  of  this 
Court  has  been  fully  adopted  by  the  Court  of  Common 
Pleas. 

But  we  are  not  at  all  clear  that  the  defendant,  as  sheriff, 
has  shewn  such  a  standing  as  to  entitle  him  to  question  the 
mortgage  on  behalf  of  or  in  the  place  of  creditors. 

In  Grant  v.  McLean,  3  0.  S.  443,  which  was  an  action  of 
trespass  against  a  sheriff  for  seizing  the  goods  of  the  plain- 
tiff under  an  attachment  under  the  Absconding  Debtors' 
Act  against  the  goods  of  a  third  party,  by  whom  the}^  had 
been  sold  to  the  plaintiff  before  the  attachment,  it  was  held 
that  the  sheriff,  without  proof  of  the  debt  at  the  time  the 
attachment  issued,  could  not  raise  the  defence  that  the  sale 
was  void  against  creditors. 

This  decision  has  never,  so  far  as  we  can  discover,  been 
(questioned  in  this  Province. 
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It  was  recognized  in  Poivers  v.  Ruttan,  4  0.  S.  58. 
It  is  in  accordance  with  the  principles  since  laid  down  by 
.  the  English  Court  of  Common  Pleas  in  White  v.  Montis, 
11  C.  B.  1015: 

There  was  no  proof  at  the  close  of  the  plaintiff's  case  of 
any  debt  to  found  the  attachment. 

The  evidence  at  the  close  of  the  defence,  so  far  as  it  has 
any  bearing  on  the  point,  shewed  that  no  debt  existed  at 
the  time  the  attachment  issued. 

The  note  given  for  the  hams  sold  by  McClean  &  Co.  to 
Cole  had  not  then  matured,  and  until  maturity,  in  the  ab- 
sence of  fraud,  the  remedy  for  the  contract  price  was  sus- 
pended. 

No  such  process  can  be  issued  under  such  circumstances 
during  the  currency  of  the  paper  taken  for  the  debt. 

The  fact  that  such  a  note  had  been  taken  did  not  appear 
in  the  affidavits  on  which  the  attachment  was  ordered  to 
issue.  Had  it  appeared,  we  assume  the  order  would  not 
have  been  made.  Its  suppression,  if  intentional,  was  not 
proper  conduct  towards  the  learned  Judge  to  whom  the 
application  was  made. 

It  folloAVS  that  the  stock  in  trade  at  the  time  of  the 
seizure  and  conversion  by  the  sheriff  was  the  property  of 
the  plaintiff,  who  had  acquired  it  from  Caton  &  Cole.  The 
only  authority  which  the  sheriff  had  was  to  seize  the  pro- 
perty of  Cole.  Under  that  authority  he  seized  and  con- 
.verted  to  his  own  use  the  property  of  the  plaintiff.  He  is 
therefore,  it  appears  to  us,  as  against  the  objections  so  far 
raised,  without  defence. 

.  The  necessity  for  considering  the  seventh  objection — that 
there  was  no  sufficient  delivery — depends  on  the  decision  of 
the  former  objections  in  favour  of  the  defendants.  As  the 
former  objections  are  decided  against  the  defendants,  it  is 
unnecessary  for  the  purposes  of  thi^  objection  to  enquire 
whether,  at  the  time  of  the  execution  of  the  mortgage,  or 
at  any  time  before  the  sheriff  seized,  there  was  a  sufficient 
delivery  of  the  goods' mortgaged. 

But  this  brings  us  to  the  eighth  objection,  which  is,  that 
the  mortgagee  had  no  right  to  take  possession  till  default. 
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"The  mortgage  contains  no  re -demise.    It  therefore  operates 
as  a  conveyance  of  the  goods  mortgaged  with  the  right  to 
immediate  possession.    See  Porter  v.  Flintoff,  6  C.  P.  335 
Buttan  V.  Beamish,  10  C.  P.  90;  McAiday  v.  Allan,  20 
C  P.  417. 

There  is  nothing  in  the  ninth  objection,  that  the  form  of 
mortgage  used  is  not  applicable  to  the  facts.  It  is  applic- 
able to  the  facts.  The  objection  that  being  made  applicable 
to  the  facts  it  is  not  covered  by  the  statute,  has  already 
been  disposed  of. 

Nor  is  there  anything  in  the  tenth  objection,  that  the 
notes  were  not  properly  stamped.  I  said  at  the  trial  that 
if  there  were  anything  in  the  objection  I  would  permit  the 
notes  to  be  double  stamped^  and  the  notes  were  then  looked 
upon  as  double  stamped. 

Besides,  I  cannot  see  what  right  the  sheriff,  as  represent- 
ing an  attaching  creditor,  has  to  raise  this  objection.  Nor 
do  I  see  that  he  has  any  right  to  do  so,  as  representing  the 
assignee  in  insolvency. 

What  are  the  facts  ?  The  plaintiff  was  in  possession 
before  the  sheriff  seized.  The  sheriff  then  assumed  to  repre- 
sent the  attaching  creditor,  but  now  assumes,  on  the  affi- 
'davit  filed,  to  represent  the  assignee  in  insolvency  of  Cole. 

The  attaching  creditor  could  only  seize  subject  to  the 
lien  of  the  plaintiff.  The  assignee  could  only  take  subject 
to  the  lien  of  the  plaintiff.  The  plaintiff  at  the  time  of 
the  seizure,  being  in  possession  of  the  goods  as  a  pledgee, 
had  a  right  to  hold  the  goods  against  the  mortgagors,  and 
against  their  creditors,  and  against  their  assignee  in  insol- 
vency, till  his  pledge  is  satisfied :  Re  Coleman,  36  U.  C. 
R  559. 

The  right  of  the  assignee  to  take  possession  of  the  goods 
of  the  debtor,  subject  to  a  mortgage  only,  arises  where  the 
goods  at  the  time  of  the  assignment  are  in  the  possession 
of  the  debtor :  Archibald  v.  Haldan,  30  U.  C.  R.  30 ;  S.  (7., 
-31  U.  C.  R.  295;  Dumhle  y.  White,  32  U.  C.  R.  601; 
Cromhie  v.  Jackson,  34  U.  C.  R.  575  ;  Burke  v.  Mc  Whirterj 
JS5  U.  C.  R.  1. 
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The  sheriff,  it  seems  to  me,  had  no  right,  either  as  repre- 
f5enting  the  attaching  creditor  or  the  assignee,  to  deprive 
the  plaintiff  of  the  possession  of  the  goods  without  satisfy- 
ing the  amount  of  the  lien. 

The  goods  at  one  time  belonged  to  Caton  &  Cole.  That 
firm,  for  a  perfectly  good  and  perfectly  honest  considera- 
tion, mortgaged  them  to  the  plaintiff.  What  right  had  the 
assignee  of  one  of  the  firm  to  seize  the  goods  ?  It  was  said 
that  some  sale  had  taken  place  just  before  one  of  the  part- 
ners absconded  by  one  of  the  partners  of  his  interest  in  the 
stock  to  the  remaining  partner. 

I  believe  there  was  such  a  transfer  in  fact,  but  it  was 
made  under  such  circumstances  that  the  county  Judge 
afterwards  held  it  void  as  against  the  joint  creditors,  and 
I  afterwards  affirmed  his  decision  (a). 

The  conduct  of  the  sheriff  under  the  circumstances 
was  incomprehensible.  He  had  no  right,  under  process 
-against  the  goods  of  Cole,  to  seize  the  property  of  the 
plaintiff  His  subsequent  disposal  of  the  goods  by  handing 
them  to  the  assignee  of  one  of  the  partners  of  the  firm  of 
Caton  &  Cole,  has  not,  in  our  opinion,  at  all  strengthened 
his  position.  Having  wrongfully  seized  the  goods  he 
should  have  returned  them  to  the  plaintiff,  who  was  the 
true  owner.  Had  he  done  so,  there  would  have  been  some 
ground  for  asking  to  have  the  damages  reduced. 

In  Moon  et  al.  v.  Eai^hael,  2  Bing.  N.  C.  310,  the 
delivery  of  the  goods  was  to  the  'plaintiff  in  the  action  of 
trover,  and  he  accepted  the  delivery  without  condition. 
This  was  held  to  be  a  ground  for  reducing  the  damages  to 
nominal  damages  in  a  case  where  there  was  no  allegation 
of  special  damage  in  the  declaration. 

So  in  Williams  v.  Archer,  5  C.  B.  318,  which  was  an 
action  in  detinue,  the  delivery  was  to  the  plaintiff,  and  this 
was  held  to  be  a  proper  subject  for  the  consideration  of  the 
jury  in  mitigation  of  damages. 

But  where  tlie  delivery  is  not  to  the  plaintiff,  but  to  some 
third  party  who  has  some  supposed  claim  to  the  goods,  we 

(a)  Re  Caton  and  CoUj  26  C.  P.  308. 
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are  unable  to  understand  on  what  principle  the  damages 
should  be  less  than  the  interest  of  the  plaintiff  in  the  goods 
at  the  time  of  the  trespass  or  conversion. 

In  Gillard  v.  Brittan  et  ah,  8  M.  &  W.  575,  where  the  seller 
of  goods,  which  had  been  paid  for  according  to  contract,  re- 
took them,  it  was  held  in  an  action  of  trespass  for  the 
taking  of  the  goods,  that  the  plaintiff  was  entitled  to  the 
full  value,  and  that  the  jury  could  not,  in  estimating  the 
damages,  take  into  consideration  the  debt  due  to  the  de- 
fendants. 

In  Chinery  v.  Viall,  5  H.  &  N.  288,  the  ruling  was 
different,  the  defendant  being  proved  to  be  an  unpaid 
vendor,  from  whose  possession  the  goods  never  were  taken 
by  the  vendee,  and  who  w^rongfully  sold  to  another. 

In  Keen  v.  Priest,  4  H.  &  N.  236,  where  the  owner  of 
sheep  seized  under  a  distress  for  rent,  which  was  unlawful, 
because  there  were  other  goods  on  the  premises  belonging 
to  the  plaintiff  liable  to  distress,  it  was  held  that  the  plain-  - 
tiff  was  entitled  to  recover  the  full  value  of  the  sheep  dis- 
trained. 

So  in  Attack  v.  Bramtuell,  9  Jur.  N.  S.  892,  S.  0.,  3  B.  & 
S.  520,  it  was  held  that  where  a  laj^dlord  distrains  the 
goods  of  his  tenant  in  such  a  manner  as  to  render  himself 
a  trespasser  ah  initio,  the  measure  of  damages  is  the  full 
value  of  the  property  seized. 

In  the  latter  case,  Cockburn,  C.  J.,  said,  9  Jur.  N.  S.  693 : 
"I  think  it  must  be  taken,  that  where  a  man,  under  colour 
of  legal  authority,  as  in  the  case  of  a  distress  for  rent,  does 
that  which  makes  him  a  trespasser  ah  initio,  he  is  in  the 
same  position  as  a  total  stranger  acting  without  authority. 
The  defendant,  then, being  in  the  position  of  a  stranger,  and 
having  broken  into  the  plaintiff's  house,  and  seized  his 
goods,  it  certainly  does  not  lie  in  his  mouth  to  say  he  has 
applied  the  goods  for  the  benefit  of  the  party  bringing  an 
action  for  the  trespass.  The  latter  has  a  right  to  insist  upon 
being  restored  to  his  former  position,  and  to  decline  any 
benefit  which  the  other  side  may  attempt  to  impute  to  him, 
which  seems  to,  me  to  form  the  subject  of  an  entirely  sepa- 
rate and  distinct  question." 
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So  in  EdmondsoR  v.  Nuttall,  17  C.  B.  N.  S.  280,  where 
the  defendant  wrongfully  detained  certain  looms  of  the 
plaintiff,  obtained  judgment  against  the  plaintiff,  and  after- 
wards seized  the  looms  under  execution,  it  was  held  that 
in  an  action  for  wrongful  conversion  the  liability  of  the 
looms  to  process,  and  the  fact  that  by  the  wrongful  seizure 
the  plaintiflf's  debt  was  apparently  satisfied,  were  circum- 
stances which  the  jury  could  not  take  into  consideration  ia 
estimating  damages. 

Willes,  J.,  said,  p.  295:  "  I  cannot  help  thinking  that  we 
should  be  violating  the  rule  of  law  which  prohibits  a  man 
from  taking  advantage  of  his  own  wrong,  if  we  were  to  hold 
that  the  defendant's  execution  was  to  have  a  greater  ad- 
vantage or  be  more  beneficial  to  him  by  reason  of  his  wrong- 
ful act  in  seizing  and  detaining  the  plaintiff's  goods  for  the 
purpose  of  making  them  amenable  thereto.  There  clearly 
was  nothing  like  a  re-delivery  of  the  goods  to  the  plaintiff 
here.  So  long  as  law  shall  endure,  parties  cannot  be  allowed 
to  be  judges  or  bailiffs  in  their  own  cases.  In  all  cases,  save 
the  exceptional  one  of  a  distress,  the  final  process  of  the 
law  is  to  be  executed  by  the  officers  of  the  law.  A  person 
who  has  in  violation  of  law  taken  upon  himself  to  seize 
goods  which  he  has  no  right  to,  ought  not  to  be  allowed  to 
come  and  ask  for  any  favour  or  encouragement,  which  we 
should  in  effect  be  allowing  if  we  held  that  the  subsequent 
seizure  under  the  County  Court  process  could  qualify  the 
defendant's  wrongful  act  of  detaining  the  goods  on  the 
previous  day." 

In  Mayne  on  Damages,  2  ed.  312,  it  is  said:  "The  de- 
fendant may  shew  that  the  plaintiff  had  not  an  interest 
in  the  goods  to  their  full  value,  and  that  the  residue  of  the 
interest  was  in  himself.  *  *  *  But  this  would  be  no  de- 
fence, even  in  mitigation  of  damages,  when  the  residue  of 
interest  was  not  in  the  defendant,  but  in  some  third  person.'*" 

In  trespass  or  trover  the  general  rule  as  to  damages  is. 
the  full  value  of  the  goods,  or  of  the  plaintiff's  interest  in 
the  goods,  at  the  time  of  the  trespass  or  conversion :  See 
McAulay  v.  Allen,  20  C.  P.  417. 
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Where,  after  the  wrong  committed,  there  has  been  some 
reparation  of  the  wrong  by  the  restoration  of  the  goods  to 
the  possession  of  the  person  from  whose  possession  they 
w^ere  wrongfully  taken,  the  damages  may  be  mitigated. 
But  in  this  case  there  is  no  pretence  for  the  contention  that 
by  anything  the  sheriff  did  the  goods  were  ever  restored  or , 
re-delivered  to  the  plaintiff. 

In  such  a  case  the  general  rule  as  to  damages  must  apply. 

Actions  like  Ilohson  et  at.  v.  Thellason,  L.  K  2  Q.  B. . 
642,  against  a  sheriff  for  negligence  in  not  levying,  and 
which  cannot  be  maintained  without  actual  pecuniary 
damage,  stand  upon  an  entirely  different  footing,  and  are 
inapplicable  here. 

In  our  opinion  the  verdict  in  this  case,  which  is  only  for 
the  amount  of  the  plaintiff's  interest  in  the  goods  at  the 
time  of  the  trespass  or  conversion,  and  which  by  the  con- 
duct of  the  defendant  have  become  whoU}^  lost  to  him, 
should  stand,  and  the  rule  nisi  be  discharged. 

But  as  the  defendant,  the  sheriff,  does  not  appear  to  have 
been  indemnified  by  anybody  for  what  he  did,  we  think  it 
only  right,  under  the  circumstances,  that,  as  a  condition  of 
the  discharge  of  the  rule,  the  plaintiff  should  assign  to  the 
sheriff  his,  the  plaintiff 's,  interest  in  the  mortgage,  in  order 
that  the  sheriff,  by  proof  against  the  estate,  or  by  some 
.other  appropriate  proceedings,  may,  if  possible,  recoup  him- 
self for  the  damage,  or  some  portion  of  the  damage,  which 
he  sustains  in  the  present  action. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  nisi  discharged  on  terms. 
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ThIBAUDEAU  ET  AL.,  EXECUTORS  OF  JaMES  MaTR,  V.  SkEAD. 

Survey—Variations  of  cctnpass. 

Defendant  claimed  under  a  timber  license  which  described  his  limits  as 
bounded  on  the  south  by  "the  continuation  of  a  line  from  the  head  of 
Mud  Lake  on  the  course  North  54^  E.,  formerly  the  boundary  between 
T.  C.  and  A.  R.  M.''  The  plaintiff  claimed  under  a  license  which  gave 
his  northerly  limit  as  the  same  line,  describing  it  also  as  running  N. 
54°  E.  Both  licenses  were  renewals  of  previous  licenses  trom  about 
1839. 

JSeld,  that  the  boundary  between  them  was  the  true  astronomical  line 
N.  54°  E. ;  and  that  the  plaintiff  could  not  claim  according  to  a  line 
run  in  1874  N.  54°  E.  magnetically,  making  no  allowance  for  the 
variations  of  the  compass. 

Trover  for  2,500  pine  saw  logs,  which  said  saw 
logs  were  alleged  to  have  been  cut  during  the  season 
of  1873-4  upon  the  location  described  in  number  sixt}- 
€ight  of  the  season  of  1873-4,  which  license  is  dated 
Ottawa,  25th  June,  1873,  and  was  issued  to  the  plaintiffs 
as  executors,  as  aforesaid,  by  A.  J.  Russell,  Crown  Timber 
Agent,  by  authority  of  Consol.  Stat.  U.  C.  ch.  23,  34  Yic. 
ch.  19  0.,  and  the  Crown  Timber  Regulations,  dated  16th 
April,  1869. 

The  pleas  were  : 

1.  Not  guilty. 

2.  Denial  of  the  plaintiffs'  property. 

3.  Traverse  of  the  issue  of  the  license  to  the  plaintiffs  as 
-executors. 

Issue. 

The  cause  was  tried  at  Perth,  at  the  last  Fall  Assizes, 
by  Patterson,  J.,  without  a  jury. 

The  question  tried  was,  as  to  the  boundary  line  between 
the  plaintiffs'  timber  limits  and  the  defendant's  timber 
limits. 

Both  limits  are  shewn  in  the  plan  on  the  next  page. 

The  defendant's  location  lies  immediately  to  the  east  of 
Mud  Lake,  and  is  described  on  the  plan  as  No.  34. 

The  plaintiffs'  lies  immediately  to  the  south,  and  is  de- 
scribed on  the  plan  as  No.  13. 
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Plaintiffs  claimed  that  their  northern  boundary  was  the 
dotted  line,  and  defendant  claimed  southerly  to  an  exten- 
sion of  the  line  described  in  the  plan  as  the  MacNaughton 
line. 

The  piece  of  land  in  dispute  between  the  parties  was  the 
triangular  piece  of  land  shewn  between  these  lines.  • 

The  license  under  which  the  plaintiffs  claimed  was  dated 
25th  June,  1878.  The  location  was  described  as  follows  : 
"  To  extend  from  where  a  line  crosses  the  creek  coming 
into  the  head  of  Mud  Lake,  on  the  course  north  oj^P  east 
to  the  District  line,  and  south  36*^  east,  four  miles  more  or 
less,  to  a  continuation  of  the  line  between  lots  20  and  21 
in  the  township  of  Lavant,  bounded  by  said  continuation 
of  line  to  the  District  line,  and  by  the  District  line  to  lot 
No.  1  in  the  township  of  Bl3^thefield." 

The  license  under  which  the  defendant  claimed  was 
dated  30th  June,  1873.  The  location  was  described  as  to 
commence  about  a  mile  above  the  District  line,  at  a  boun- 
dary marked  on  the  south  side  of  the  Madawaska  River, 
and  extending  up  the  river  three  miles  more  or  less  to 
Mud  Lake,  and  back  on  the  east  side  of  Mud  Lake  four 
miles  or  less  on  the  course  south  36°  east  to  the  District 
line,  and  the  continuation  of  a  line  from  the  head  of 
Mud  Lake  on  the  course  north  5J^  east,  formerly  the 
boundary  betiveen  John  Cunningham  and  Angus  Roy 
McDonelL 

The  portions  of  each  description  in  italics  are  intended 
by  the  licenses  to  describe  one  and  the  same  line. 

The  boundary  line  between  Cunningham  and  McDonell, 
referred  to  in  the  last-mentioned  location,  was  a  line  which 
existed  forty  years  since,  and  which  was  intended  at  that 
time  to  be  N.  54°  E.  on  the  then  magnetic  bearing,  and 
which  was  actually  run  on  the  ground  at  the  instance  of 
Cunningham  and  McDonell  in  or  about  1839,  and  was 
afterwards  produced  by  astronomical  observation,  so  as  to 
form  the  defendant's  southern  boundary. 

The  licenses  proved  at  the  trial  were  renewals  issued  for 
the  respective  locations  from  1839  or  thereabouts,  and  the 
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course  of  the  line  in  all  of  them  was  described  as  "  North 
54r  East."' 

It  was  not  contended  by  the  plaintiffs  that  the  line  they 
claim  was  the  true  astronomical  line,  North  54°  East ;  but 
they  claimed  to  hold  to  a  line  which  the  compass  in  1874 
indicated  as  that  magnetic  bearing,  whether  the  true  line  or 
not. 

Ojn  16th  February,  1874,  instructions  were  sent  from 
the  Depai*tment  of  Crown  Lands,  at  Toronto,  to  John 
Morris,  Esq.,  a  provincial  land  surveyor,  to  run  the  line- 
between  the  locations  in  question. 

The  instructions  to  Morris,  the  surveyor,  were,  to  proceed 
to  Mud  Lake  and  "survey  the  line  between  the  timber 
berths  of  William  Caldwell  and  the  defendant  Skead,  being 
Nos.  179  and  235  of  the  year  1866-67." 

Copies  of  plans  and  descriptions  of  the  licenses,  and 
others  adjoining,  as  also  letters  and  field  notes  relating  to 
certain  lines  in  the  locality,  were  sent  to  him  for  his 
guidance  in  the  work  to  be  done. 

He  was  required  to  make  diligent  search  for  the,  monu- 
ment at  Mud  Lake,  being  the  point  of  commencement,, 
marked  A  on  the  plan. 

His  attention  was  especially  drawn  to  the  fact  that  the 
course  of  the  line  to  be  drawn  from  that  point,  as  given  in 
the  license,  was  North  54"  East. 

He  had  no  difficulty  in  finding  ihe  starting  point.  A.. 
There  was  no  dispute  about  it.  He  commenced  at  that 
point  and  ran  North  54°  East,  magnetically,  to  point  0,  on 
the  plan,  without,  so  far  as  the  evidence  shewed, 
making  any  allowances  whatever  for  the  variations  of  the- 
needle  of  the  compass.  ^ 

He  had  never  been  on  the  ground  before,  and  had  no- 
previous  knowledge  of  the  neighbourhood. 

John  McNaughton,  who  was  a  provincial  land  surveyor 
from  1836  to  1846,  was  called  as  a  witness  for  the  defence- 
He  was  Deputy  Surveyor-General  of  Woods  and  Forests. 
He  made  descriptions  for  timber  licenses  every  year.  He 
used  to  scale  the  rivers  in  the  spring,  in  order  to  make  de- 
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scriptions  without  clashing.  He  remembered  that  Angus 
Roy  McDonell  had  a  license  for  35,  and  John  Cun- 
ningham for  13 ;  that  there  had  been  a  dispute  between 
them  ;  and  that  he,  in  1840  or  1841,  went  up  and  deter- 
mined the  boundary  between  them.  He  determined  the 
point  A,  and  ran  a  line  from  that  point  westerly.  Mc- 
Donald was  not  interested  east  of  point  A.  He  blazed  the 
line  which  he  ran.  He  swore  that  a  line  continued  now 
North  54°  East  by  the  compass  would  not,  owing  to 
the  variations  of  the  compass,  be  a  continuation  of  his. 
line. 

Mr.  Skead,  the  defendant,  was  also  called  as  a  witness. 
He  first  knew  the  place  in  question  in  1841.  He  then 
purchased  the  lands  from  one  Chapman.  He  went  on  to  cut 
hay  and  make  timber.  In  1842  he  had  occasion  to  look 
for  boundaries,  and  found  a  line  where  it  crossed  the  creek 
running  into  Mud  Lake.  He  could  not  find  a  line  for  any 
distance  eastward  from  the  creek.  He  was  able  to  trace 
the  line  on  the  west,  though  somewhat  obscure.  He  said 
the  line  run  by  Morris  would  form  a  crooked  line  with  the 
old  line,  and  that  a  line  run  straight  in  continuation  of  the 
old  line  would  give  him  the  land  where  the  trees  were  cut» 

In  the  spring  of  1843,  Mr.  Falls,  at  the  instance  of  Mc- 
Ilae,ranout  the  line.  It  was  a  continuation  of  McNaughton's 
line  and  had  frequently  been  reblazed  since. 

Defendant  had  been  in  possession  north  of  that  line  ever 
since  it  was  run. 

Both  he  and  McRae  cut  up  to  that  line. 

McRae  sold  to  Mair  twelve  or  thirteen  years  since.  In 
1860,  Mair  cut  eighteen  trees  north  of  that  line,  but  after- 
wards paid  defendant  S32  for  the  trespass. 

Mair  died  in  April,  1872.  His  limits  were  sold  by 
auction  on  25th  July,  1872,  to  the  plaintiffs. 

The  plaintifi's  claimed  the  boundary  line  to  be  that  run  by 
Morris,  whereas  the  defendant  claimed  the  boundary  to  be 
the  astronomical  line  N.  54°  E. 

The  learned  Judge  adopted  the  latter  contention,  and 
entered  a  verdict  for  the  defendant,  reserving  leave  to  the 


392         queen's  bench,  E aster  term,  39  vie,  1876. 


plaintiffs  to  move  to  enter  a  verdict  for  $300,  the  full 
amount  claimed  in 'their  declaration,  if  the  Court  should 
he  of  a  contrary  opinion. 

During  Michaelmas  term  November  17,  1875,  Bethune 
obtained  a  rule  calling  on  the  defendant  to  shew  cause  why 
fhe  verdict  for  the  defendant  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiffs  for  such  sum  as  the  Court 
should  think  fit  to  order,  and  to  shew  cause  why  the  record 
should  not  be  amended  by  claiming  $3,000  damages  in  the 
declaration,  on  the  ground  that  by  inadvertence  in  the 
record  the  claim  is  stated  in  the  declaration  at  $300  in- 
stead of  $3,000 ;  or  why  there  should  not  be  a  new  trial 
between  the  parties,  on  the  ground  that  the  verdict  is 
against  law  and  evidence. 

During  Hilary  Term  February  22, 1876,  Richards,  Q.C., 
shewed  cause.  He  cited  Consol.  Stat.  U.  C.  ch.  93,  sec.  32  ; 
Consol.  Stat.  U.  C.  ch.  77,  sec.  84.  * 

Bethune  supported  the  rule.  He  cited  Gilmour  v.  BucJc^ 
24  C.  P.  187;  McMuUen  v.  McDonell,  27  U.  C.  R.  36; 
Taylor  on  Evidence,  6th  ed.,  sees.  1061,  1063. 

May  15,  1876,  Harrison,  C.  J. — We  think  the  learned 
■Judge  was  right  in  his  finding  on  the  evidence  given  at 
the  trial. 

There  is  but  one  line  known  as  "  North  54°  East." 

The  question  is,  as  to  the  situation  of  that  line  on  the 
surface  of  the  earth. 

There  are  at  least  two  modes  of  ascertaining  it:  the 
one  by  astronomical  observation ;  the  other  by  magnetic 
bearing. 

Of  the  two,  the  former  is  the  more  correct,  for  the  reason 
that  the  compass  varies  from  year  to  year. 

It  cannot  be  that  the  line  which  in  1840  was  "  North 
54°  East,"  is  in  a  subsequent  year  to  be  taken  as  a  different 
line,  because  of  the  variations  of  the  compass. 

These  variations  are  well  known  to  surveyors,  and  were 
proved  at  the  trial  in  this  cause. 
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McNaughton,  in  speaking  of  them,  said  that  the  varia- 
tions are  about  three  minutes  a  year  ;  that  is  to  say,  in 
twenty  years  there  would  be  about  a  degree  of  variation. 

When  accurate  observations  on  the  variation  of  the 
needle  in  the  same  place  are  continued  for  several  years,  it 
is  found  that  there  is  a  continual  and  tolerably  regular  in- 
crease or  decrease  of  the  variation. 

The  most  ancient  observations,  according  to  Gillespie  on 
Land  Surveying,  4th  ed.  p.  204,  are  those  taken  in  Paris. 
In  the  year  1541,  the  needle  pointed  7°  East  of  North.  In 
1580,  the  variations  had  increased  to  11J°  East,  being  its 
maximum.  The  needle  then  began  to  move  westward,  and 
in  1666  it  had  returned  to  the  meridian.  The  variations 
then  became  West,  and  continued  to  increase  till,  in  1814, 
it  attained  its  maximum,  being  22°  34'  West  of  North.  It 
is  now  said  to  be  decreasing,  and  in  1853  was  20°  17'  West. 

In  London,  the  variation,  according  to  the  same  authority, 
in  1576,  was  11°  15'  East ;  in  1662,  0° ;  in  1700,  9°  4'  West ; 
in  1778,  20°  11'  West ;  in  1815,  24°  27'  West ;  and  in  1843, 
23°  8'  West. 

In  the  United  States,  the  north  end  of  the  needle  was, 
according  to  the  same  authority,  moving  eastward  at  the 
earliest  recorded  observations,  and  continued  to  do  so  till 
about  the  year  1810  (variously  recorded  as  from  1793  to 
1819),  when  it  began  to  move  westward,  which  it  has  ever 
since  continued  to  do.  Thus  in  Boston,  from  170^  to  1807, 
the  variation  changed  from  9°  West  to  6°  5'  West,  and 
from  1807  to  1840  it  changed  from  6°  5'  West  to  9°  18'  West. 

A  table  of  the  variations  in  various  parts  of  the  United 
States  will  be  found  in  Gillespie  on  Land  Surveying,  4th 
ed.,  p.  205. 

The  author  mentions,  at  p.  208,  a  remarkable  case,  with- 
out naming  it,  Avhich  recently  came  before  the  Supreme 
Court  of  New  York. 

The  north  line  of  a  large  estate  was  fixed  by  a  Royal 
grant,  dated  1704^  as  a  due  east  and  west  line.  It  was  run 
•out  in  1715  by  a  surveyor.  It  was  again  surveyed  in  1765 
by  another  surveyor,  who  ran  a  course  North  87°  East.  It 
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was  run  a  third  time,  in  1789,  by  a  third  surveyor,  who- 
adopted  the  course  North  86°  18'  East.  In  1845  it  was- 
surveyed  for  the  fourth  time  by  a  fourth  surveyor,  with  a 
course  North  80°  30'  East.  He  fouad  old  courses  and 
blazes  of  a  former  surveyor  in  his  line.  Each  of  these  lines 
was  run  by  the  compass. 

The  question  was,  as  to  the  situation  of  the  true  line. 

There  were  no  old  records  of  variation  at  the  precise 
locality,  but  it  lies  between  the  lines  of  equal  variation 
which  pass  through  New  York  and  Boston,  its  distance 
from  the  Boston  line  being  about  twice  its  distance  from 
the  New  York  line. 

The  records  of  those  two  cities  were  therefore  used,  and 
the  result  of  the  investigation  was,  that  the  second  surveyor 
retraced  correctly  the  line  of  the  fir.st,  the  third  surveyor 
ran  out  an  entirely  new  line,  and  the  fourth  surveyor  cor- 
rectly retraced  the  line  of  the  third,  and  found  his  marks ; 
but  as  this  line  was  wrong  originally,  the  fourth  surveyor 
was  held  to  be  incorrect. 

All  the  surveyors  ran  their  lines  on  the  supposition  that 
the  original  due  east  and  west  line  meant  east  and  west  as^ 
the  needle  pointed  at  the  time  of  the  survey. 

The  preponderance  of  the  testimony  as  to  old  landmarks- 
agreed  with  the  results  ot  the  above  reasoning,  and  the  de- 
cision of  the  Court  was  in  accordance  therewith. 

The  o^ly  complete  remedy  for  the  disputes  and  the  un- 
certainty of  boundaries  resulting  from  the  continued  change 
in  the  variation  of  the  needle,  where  the  compass  is  used,  is 
said  to  be  that  first  suggested  by  Rittenbond,  afterwards,  in 
1822,  recommended  by  Sopworth,  by  Johnson  in  1831,  and 
by  Roberts,  of  Troy,  in  1839,  and  given  by  Gillespie  at  p. 
210  of  his  instructive  and  useful  work  on  Land  Surveying. 

It  is,  that  a  meridian,  i.  e.,  a  north  and  south  line,  be 
established  in  every  town  or  county  by  the  authority  of  the 
state,  monuments,  such  as  stones,  set  deep  in  the  ground, 
being  placed  at  each  end  of  it.  Let  every  surveyor  be 
obliged  by  law  to  test  his  compass  by  this  line  at  least 
once  in  each  year.    This  he  could  do  as  easily  as  taking 
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the  bearing  of  a  fence,  by  setting  his  instrument  on  one 
monument  and  sighting  to  a  staff  held  on  the  other.  Let 
the  variation  thus  ascertained  be  inserted  in  the  notes  of 
the  survey,  and  recorded  in  the  deed.  Another  surveyor 
years  or  centuries  afterwards,  could  test  his  compass  by 
taking  bearings  of  the  same  monuments  ;  and  the  difference 
between  this  and  the  former  bearing  wovild  be  the  change 
of  variation.  He  could  thus  determine  with  entire  cer- 
tainty the  allowance  to  be  made  in  order  to  retrace  the 
original  Hne,  no  matter  how  much  or  how  irregularly  the 
variation  may  have  changed,  or  how  badly  adjusted  was 
the  compass  of  the  original  survey. 

To  succeed  in  tracing  old  lines,  proper  allowance  must 
be  made  for  the  change  of  variations  since  the  date  of  the 
original  survey,  according  to  a  rule  laid  down  at  p.  208  of 
Gillespie. 

It  is  clearly  impossible,  owing  to  the  variations  of  the 
needle,  at  long  intervals  of  time,  to  retrace  or  produce  old 
lines  run  by  the  compass,  without  knowing  of  the  varia- 
tions of  the  compass,  and  making  proper  allowance  there- 
for. 

The  neglect  of  this  precaution  by  surveyors  is,  as  pointed 
out  at  p.  207  of  Gillespie's  Treatise,  the  source  of  a  great 
part  of  the  litigation  among  farmers  respecting  their  lines. 

The  present  lines  of  equal  variation  are  moving  west- 
ward, producing  the  change  of  variation  (increasing  the 
westerly  and  lessening  the  easterly),  which  is  different  in 
different  parts  of  the  country,  and  is  about  five  or  six 
minutes  in  the  North-Eastern  States,  three  or  four  minutes 
in  the  Middle  States,  and  two  minutes  in  the  Southern 
States  :  Gillespie  on  Land  Surveying,  p.  205. 

The  line  according  to  which  the  defendant  claims  ap- 
pears to  be  a  continuation  of  the  line  run  by  McNaughton, 
which,  at  that  time,  was  North  54°  East  by  the  compass, 
and,  according  to  the  evidence,  as  we  understand  it  appears, 
to  have  been  since  established  by  at  least  one  surveyor  by 
means  of  astronomical  observation. 

The  line  called  for  by  the  licenses  is  not  only  a  lino- 
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North  54*"  East,  but  "  the  continuation  of  the  line  which 
was  formerly  the  boundary  between  Cunningham  and 
McDonell." 

In  order,  therefore,  to  find  the  boundary  between  these 
localities,  it  would  appear  to  be  necessary  not  only  to  run 
a  line  North  54)°  East,  but  so  to  run  as  to  extend  the  line 
which  was  formerly  the  boundary  between  Cunningham 
and  McDonell  on  the  course  North  54°  East. 

This  may  be  done  with  the  compass,  making  the  proper 
allowances  for  variation  of  the  needle,  or  by  astronomical 
observation. 

It  does  not  appear  that  Morris  made  any  allowance 
whatever  for  the  variation  of  the  needle.  The  consequence 
is,  that,  instead  of  extending  the  old  boundary  line,  he  has 
projected  an  entirely  new  line  at  a  different  angle. 

The  line  North  54°  East  is  the  proper  line,  whether  the 
license  be  read  by  itself  or  in  reference  to  the  surrounding 
circumstances. 

If  we  look  at  the  surrounding  circumstances,  we  must 
say  that  the  course  originally  intended  is  that  still  intended 
by  the  description  North  54°  East,  and  certainly  not  a 
course  varying  from  year  to  year  with  the  variations  of 
the  compass. 

Morris  was  instructed  to  run  a  line  between  the  locations 
in  question,  under  the  licenses  of  1866-7.  He  was  fur- 
nished with  old  descripti(ms  and  plans  shewing  that  the 
North  54°  East,  which  he  was  to  run,  was  the  line  known 
as  such  as  long  since  as  about  1840  by  the  magnetic  bear- 
ing of  that  year  or  of  that  period. 

He  ran  the  line  with  the  compass  in  1874  with  the  mag- 
netic bearing  of  1874,  and  produced  a  result  which  was 
not,  we  think,  either  justified  or  contemplated  by  his  in- 
structions. 

The  onus  is  Upon  the 'plaintiffs  to  shew  that  the  line  ac- 
cording to  which  the  defendant  cut  timber,  as  being  part 
of  his  location,  is  erroneous.    The  evidence  which  they 

.  adduced  in  support  of  that  contention  fails  to  establish  it. 

.See  Doe  d.  Strong  v.  Jones,  7  U.  C.  R.  385. 
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The  verdict,  therefore,  was  rightly  found  for  the  de- 
fendant. 

But,  if  the  plaintiffs  desire  it,  we  see  no  objection  to  set- 
ting aside  the  verdict  and  entering  a  nonsuit. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  accordingly. 


Regina  v.  Williams. 

Statute  of  Limitations — Land  vested  in  the  Crown  in  t7-ust. 

The  Statute  of  Limitations  does  not  run  against  the  Crown,  and  it  makeg 
no  difference  that  the  land  is  vested  in  the  Crown  as  trustee.  Where 
theiefore,  in  ejectment  by  the  Crown  for  land  held  as  trustee  for  the 
University  of  Toronto,  under  C.  S.  C,  ch.  62,  sec.  65,  it  appeared 
that  defendant  had  had  possession  for  twenty-seven  years,  the  plaintiff" 
was  nevertheless  held  entitled  to  succeed. 

Ejectment  for  lot  No.  15,  8th  concession  Camden,, 
in  the  count}^  of  Lennox  and  Addington.. 

The  plaintiffs  claimed  by  a  patent  from  the  Crown  to 
"  The  Chancellor,  President,  and  Scholars  of  King's  College, 
of  York,  in  the  Province  of  Upper  Canada,"  who  were  after- 
wards, by  16  Vic.  ch.  26,  formed  into  the  University  of 
Toronto.  By  statute  of  Canada,  16  Yic.  ch.  89,  sec.  46,  and 
Consol.  Stat.  U.  C.  ch.  62,  sec.  65,  the  said  land,  among 
others,  was  vested  in  the  Crown  in  trust  for  the  said 
Univei'sity.  ^ 

The  grant  from  the  Crown  was  made  subject  to  the  lease 
to  one  John  Wilson  Ferguson. 

Defendant  claimed  by  purchase  from  one  Daniel  Mc- 
Taggart,  who  claimed  as  assignee  of  the  said  John  Wilson 
Ferguson,  who  obtained  a  lease  of  the  lot  from  the  Crown 
on  the  28th  of  April,  1819,  which  expired  on  the  24th  June, 
1840  ;  and  by  twenty-seven  years  uninterrupted  possession. 

The  action  was  tried  at  the  Spring  Assizes,  1875,  held  at 
Napanee,  before  Kenneth  McKenzie,  Q.  C,  sitting  for 
Richards,  C.  J. 


398         queen's  bench,  EASTER  term,  39  vie,  1876. 

The  evidence  shewed  that  defendant  had  held  unin- 
terrupted possession  for  twenty-seven  years. 

The  jury,  under  the  direction  of  the  learned  Queen's 
Counsel,  found  a  verdict  for  the  defendant,  on  the  ground 
of  possession  for  over  twenty  years ;  but  leave  was  reserved 
to  the  plaintiff's  counsel  to  move  to  enter  a  verdict  for  the 
plaintiff,  on  the  ground  that  the  Statute  of  Limitations 
could  not  run  against  the  Crown. 

In  Easter  term,  May  19, 1875,  C.  Robinson,  Q.  C,  obtained 
a  rule  nisi  calling  on  the  defendants  to  shew  cause  why 
the  verdict  should  not  be  entered  for  the  plaintiff,  on  the 
grounds,  among  others,  that  the  said  verdict  was  against 
law  and  evidence,  and  on  the  ground  of  misdirection  of 
the  learned  Queen's  Counsel  who  tried  the  case,  in  stating 
that  there  was  evidence  of  possession  that  would  entitle 
the  defendant  to  succeed  against  the  plaintiff,  the  plaintiff 
not  being  affected  by  the  Statute  of  Limitations. 

In  Michaelmas  term,  December  2,  1875;  Bethune 
shewed  cause.  The  Attorney-General  should  have  been 
the  plaintiff — he  would  be  in  equity.  Ejectment  will  not 
lie  at  the  suit  of  the  Crown,  and  if  it  will,  the  action  must  be 
brought  within  twenty  years  after  the  right  of  entry.  The 
defendant  has  improved  the  land,  and  is  willing  to  pay  for 
it  with  interest.  The  Crown  could  not,  but  for  35  Vic.  ch. 
13,  sec.  18,  0.,  bring  this  action,  and  having  by  that  Act 
assumed  the  position  of  an  ordinary  suitor,  it  must  submit 
to  the  limitations  imposed  on  such  suitors.  He  cited 
Broivn  on  Limitations  543  ;  Consol.  Stat.  U.  C,  ch.  62. 

C.  Robinson,  Q.  C,  contra.  The  Attorney-General 
directed  the  ejectment,  and  that  is  sufficient.  The  Ontario 
statute  provides  that  the  procedure  in  use  between  subject 
and  subject,  is  to  apply  where  Her  Majesty  claims,  but  it 
relates  only  to  procedure,  and  cannot  affect  the  rights 
of  the  Crown.  The  Statute  of  Limitations  does  not 
apply  to  the  Crown,  which  is  always  supposed  to  be  in 
possession  of  its  lands,  and  could  not  till  the  late  statute 
bring  ejectment.     Intrusion   always   presupposed  that 
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«ome  one  came  in  along  with  the  Crown.  If  the  land  is 
vested  in  the  Crown  by  IG  Vic.  ch.  89,  and  Consol.  Stat.  U. 
O.,  ch.  62,  sec.  65,  it  is  clear  the  Statute  of  Limitations  does 
not  apply,  and  the  fact  that  the  Crown  holds  as  trustee  can 
make  no  difference.  [Morrison,  J. — The  rule  w^as  granted 
on  the  suggestion  that  this  fact  would  afiect  the  operation 
of  the  statute.]  There  is  no  ground  or  authority  for  any 
such  contention.  Though  the  Crown  may  be  a  trustee,  the 
power  of  enforcing  the  trust  seems  doubtful :  Leivin  on 
Trusts,  Gth  ed.,  29. 

Harrison,  C.  J. — It  is  unnecessary  to  reserve  our  deci- 
sion in  this  case.  No  right  to  real  estate  once  vested  in 
the  Crown  is  to  be  lost  at  the  common  law  by  mere  lapse 
of  time.  This  is  still  the  law  where  the  right  of  the  Crown 
is  not  expressly  limited  by  statute.  The  first  statute, 
1  Jac.  I.,  cap.  14,  enabled  a  defendant  who  relied  upon  his 
possession  to  shew  that  the  Crown  was  out  of  possession 
for  twenty  years.  This  is  applicable  to  such  a  case  as 
the  present  :  Regina  v.  McCormick,  18  U.  C.  R.  131.  The 
only  statute  then  applicable  is  the  Xidlwm  Teinpus 
Act,  9  Geo.  Ill,  ch.  IG  ;  but  that  statute  requires  sixty 
years  possession  to  bar  the  Crown.  See  Regina  v. 
McConuick,  18  U.  C.  R.  131. 

The  rule  must  be  absolute  to  enter  a  verdict  for  the 
Crown. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 


Rule  absolute. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 
the  Bar : 

Daniel  Edmund  Thomson,  Robert  Pearson,  Henry 
James  Scott,  Richard  Martin  Meredith,  James  Bond 
Clarke,  Albert  Monkman,  James  Leitch,  Charles. 
Joseph  Holman,  John  Fisher  Wood,  Thomas  Cooke 
Johnstone,  Hugh  O'Leary,  Edmund  John  Reynolds, 
Philip  Holt,  Michael  Kew,  William  Hall  Kingston, 
Alexander  Haggart,  Willliam  Myddleton  Hall,  John 
Pliny  Whitney,  Theophilus  Henry  Alexis  Begue, 
Edward  Kenrick,  Thomas  Street  Plumb. 


(401 ) 


IN  THE 

COURT  OF  QUEEN'S  BENCH, 

AXD  THE  % 

COURT  OF  COMMON  PLEAS. 


Faster  Term,  39  Victorice. 

It  is  Ordered  as  Follows  : 

1.  One  of  the  Judges  of  one  of  the  Superior  Courts  of  Com- 
mon Law  shall  sit  in  open  Court  each  week  in  Osgoode  Hall, 
pursuant  to  "  The  Administration  of  Justice  Act,  1874,"  for  the 
hearing  and  disposing  of  such  matters,  and  the  transaction  of 
such  business  as  may  be  heard,  disposed  of,  and  transacted  by  a 
single  Judge. 

2.  There  shall  be  no  such  sitting  at  any  time  between  the  first 
day  of  J  uly  and  the  twenty -first  day  of  August,  both  days  inclu- 
sive, or  between  the  twenty-fourth  day  of  December  and  the  sixth 
day  of  January  thereafter,  both  days  inclusive. 

3.  The  Judge  shall  sit  on  Tuesdays  and  Fridays,  at  the  hour 
of  twelve  o'clock  noon,  or  on  such  other  day  or  days,  and  at  such 
other  hour  or  hours,  as  the  Judge  for  the  time  being  shall 
appoint. 

4.  It  shall  be  in  the  power  of  the  Judge,  if  he  see  fit,  to  sit 
only  on  one  day  in  each  week,  if  the  same  be  at  any  time  found 
sufficient  for  the  disposal  of  business. 

5.  The  Judge  may  adjourn  the  sitting  of  the  Court  from  one 
day  to  another,  and  so  from  day  to  day,  if  found  necessary  for 
the  disposal  of  business. 
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6.  The  Judge,  sitting  as  aforesaid,  shall,  either  before,  during, 
or  after  such  sitting,  as  the  Judge  may  appoint,  dispose  of  all 
-such  business  in  Chambers  as  cannot  be  disposed  of  by  the  Clerk 
of  the  Crown  and  Pleas  of  the  Court  of  Queen's  Bench. 

7.  All  rules  for  the  purpose  of  the  said  sittings,  shall  be  four 
day  rules  ;  and  shall,  unless  otherwise  ordered  by  the  Judge,  be 
set  down  to  be  heard  at  the  first  sitting  next  after  the  same  is 
returnable. 

8.  All  demurrers,  special  cases,  appeals  from  the  decision  of 
the  Clerk  of  the  Crown  and  Pleas  of  the  Court  of  Queen's  Bench 
in  Chambers,  shall  be  left  with  the  Clerk  of  the  Court  for  the 
time  being,  on  a  day  not  latev  than  two  clear  days  before  the  day 
on  which  the  same  are  to  be  heard,  that  is  to  say,  not  later  than 
Tuesday  for  Friday,  and  not  later  than  Saturday  for  Tuesday. 

9.  All  rules,  demurrers,  special  cases,  appeals,  or  other  mat- 
ters intended  to  be  argued  before  the  Judge,  shall,  previous  to  the 
sitting  of  the  Judge,  on  the  particular  day  for  the  hearing  or 
disposal  thereof,  be  entered  by  the  Clerk  of  the  Court  on  a  list, 
one  copy  of  which  shall  be  delivered  by  the  Clerk  to  the  Judge, 
and  another  posted  up  outside  of  the  Court  room. 

10.  All  rules,  demurrers,  special  cases,  appeals,  and  other  mat- 
ters entered  on  the  said  list,  shall  be  called  on  and  disposed  of  in 
the  order  in  which  the  same  are  entered  on  the  list,  unless  the 
Judge  otherwise  order. 

11.  The  first  business  at  each  sitting,  shall  be  motions  of  course, 
and  motions  for  rules  nisi ;  and  the  next,  the  cases  on  the  list  in 
the  order  in  which  they  are  entered,  unless  otherwise  ordered  by 
the  Judge. 

1 2.  Any  party  desiring  the  rule  order  or  decision  of  the  J udge 
to  be  reviewed  and  reheard  by  the  full  Court  in  which  the  cause 
•or  matter  is  pending,  shall  give  notice  in  writing  to  that  effect,  to 
the  opposite  party,  within  two  weeks  next  after  the  day  on  which 
the  rule,  order,  or  decision,  shall  have  been  granted,  made,  or 
pronounced, 

13.  Unless  such  notice  as  last  aforesaid  be  given,  the  party  in 
■default  shall,  in  the  discretion  of  the  full  Court,  be  liable  to  pay 
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the  costs  of  the  review  and  rehearing  to  the  opposite  party,  what- 
•ever  may  be  the  result  of  the  review  and  rehearing. 

14.  Except  the  full  Court  in  the  particular  case  otherwise 
order,  there  shall  be  no  review  or  rehearing  allowed  by  the  full 
Coui-t,  unless  the  same  be  had  within  the  term  of  the  Court  next 
following  the  granting,  making,  or  pronouncing  of  the  rule,  order, 
or  decision,  with  which  the  j^arty  is  dissatisfied. 

15.  If  the  review  or  rehearing  be  proceeded  with  within  the 
period  of  two  weeks  next  after  the  day  of  the  granting,  making, 
or  pronouncing  of  the  rule,  order,  or  decision  with  which  the 
party  is  dissatisfied,  no  notice  in  writing,  such  as  required  by 
Rule  Twelve,  shall  be  required  to  be  given;  but,  if  given,  may 
be  allowed  for  on  taxation. 

16.  The  cause  or  matter  to  be  reviewed  and  reheard,  shall  be 
set  down  to  be  heard  on  one  of  the  ^^aper  days  during  term,  or 
on  such  other  day,  during  term,  as  the  full  Court  may  appoint  for 
the  purpose,  and  shall  be  set  down  to  be  reviewed  and  reheard  at 
least  two  clear  days  before  the  day  on  which  the  same  is  to  be 
argued. 

1 7.  The  party  setting  down  a  ca  use  or  matter  for  review  or 
rehearing,  shall  deliver  to  the  Clerk  of  the  full  Court  three 
copies  of  the  written  decision,  if  any,  delivered  by  the  Judge, 
certified  to  be  correct  by  the  Reporter  of  the  Court  ;  and  in  the 
case  of  a  demurrer  or  special  case,  shall  also  deliver  to  the  said 
Clerk  three  copies  of  such  demurrer  or  special  case. 

18.  Notice  in  writing  of  the  intended  review  and  rehearing, 
shall  forthwith  after  the  cause  or  matter  is  set  down  to  be  re- 
viewed and  reheard,  be  delivered  by  the  party  setting  the  same 
down  to  the  opposite  party. 

19.  No  petition,  rule,  or  order,  shall  be  necessary  for  the  pur- 
pose of  review  or  rehearing  in  either  of  the  Superior  Courts  of 
Common  Law. 

20.  On  a  review  or  rehearing,  the  party  setting  down  the  cause 
or  matter  for  review  or  rehearing,  shall  liave  the  right  to  begin  or 
reply,  unless  otherwise  ordered  by  the  Court. 
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21.  Nothing  in  the  foregoing  rules  contained,  shall  be  held  or 
taken,  in  any  manner,  to  deprive  any  party  of  the  right  to  have 
a  cause  or  matter  reviewed  or  reheard,  where  the  right  is  conferred 
by  statute,  but  only  to  speed  the  course  of  proceedings,  with  a 
view  to  such  review  and  rehearing. 

22.  Nothing  in  the  said  rules  contained  shall  be  held  or  taken 
in  any  manner  to  interfere  with  the  power  of  the  Court  or  the 
J" udge,  in  their  or  his  discretion  for  good  cause,  as  regards  any 
particular  case,  to  dispense  with  all  or  any  of  the  said  rules. 

23.  The  rules  of  Trinity  Term,  38  Yictoriae,  promulgated  on 
the  5th  September,  1874,  shall  be  rescinded  on,  from,  and  after 
the  day  these  rules  shall  take  effect. 

24.  These  rules  shall  take  effect  on  the  second  Monday  of  the 
present  term  of  Easter. 

Osgoode  Hall, 
Monday,  15th  May,  1876. 

JOHN  H.  HAGAHTY, 
ROBT.  A.  HARRISON, 
JOS.  C.  MORRISON, 
ADAM  WILSON, 
THOMAS  GALT. 


Signed, 
(( 
it 

a 
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It  is  ordered  that  the  Marshal  and  Clerk  of  Assizes  for  the 
County  of  York  do  forthwith,  after  the  close  of  each  Assize,  or 
earlier  if  required,  return  to  the  Clerks  of  Queen's  Bench  and 
Common  Pleas,  and  the  Registrar  in  Chancery,  all  records  in 
the  said  Courts  respectively,  together  with  all  exhibits  and  other 
documents  appertaining  thereto. 

May  16,  1876. 

Signed,      JOHN  H.  HAGARTY. 

ROBT.  A.  HARRISON. 
JOS.  C.  MORRISON. 
JOHN  W.  GWYNNE. 
THOMAS  GALT. 
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It  is  Ordered  as  Follows  : 

1.  That  the  business  to  be  transacted  in  the  Court  of  Queen's 
Bench,  for  the  Province  of  Ontario,  during  Trinity  Term  next, 
shall  be  the  same  in  all  respects  as  business  transacted  during  the 
other  Terms  of  the  said  Court,  although  such  business  may  have 
arisen  prior  to  or  during  the  present  Term  of  Easter,  notwith- 
standing anything  to  the  contrary  contained  in  section  two  of 
Statute  38  Vie  tori  ?e,  Ontario. 

2.  That  the  said  business  shall,  during  Trinity  Term  aforesaid, 
be  conducted  in  like  manner  in  all  respects  as  the  ordinary  busi- 
.ness  during  the  ordinary  Terms  of  the  said  Court. 

3.  That  eight  cases,  in  the  order  of  their  priority  on  the 
General  List,  shall  be  set  down  by  the  Master  on  the  Peremptory 
List  for  argument  on  each  of  the  first  four  days  of  the  said  Term, 
in  the  same  manner  and  with  the  like  effect  as  in  other  days  of 
the  said  Term. 

4.  That  the  first  Friday  and  the  second  Monday  of  the  said 
Term  shall  be  paper  days,  as  provided  by  the  General  Pules  of 
Michaelmas  Term,  39  Victorise  ;  but  unless  there  be  at  least  four 
cases  set  down  for  argument  on  each  of  the  said  days,  six  cases  in 
the  order  of  their  priority  on  the  General  List,  shall  be  set  down 
on  the  Peremptory  List  for  argument  on  each  of  the  last  men- 
tioned days,  or  one  of  them,  as  the  case  may  be,  in  the  same 
manner  and  with  the  like  effect  as  on  other  days  of  the  said  Term. 

Easter  Term,  39  Yictorise. 

Osgoode  Hall, 
.Saturday,  3rd  June,  1876. 

Signed,       POBT.  A.  HAPPISON,  C.  J. 
JOS.  C.  MORRISON,  J. 
ADAM  WILSON,  J. 
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SITTINGS  DURING  YACATION 

AFTER  EASTER  TERM. 


Re  Barber  and  The  Corporation  of  the  City  of 
Ottawa. 

Corporation — Debentures — Sinking  fund. 

The  deposit  of  the  interest  and  sinking  fund  required  for  the  payment  of 
debentures  of  a  municipal  corporation  in  a  bank  at  interest,  is  a  tem- 
porary investment  of  such  money  under  sec.  248,  sub-sec.  4,  of  the 
Municipal  Act  of  1873;  and  the  corporation  has  no  power  by  resolu- 
tion to  appropriate  interest  arising  from  such  investment  to  any  other 
purpose  than  the  sinking  fund. 

March  14,  1876,  O'Brien  obtained  a  rule  rdsi  to 
quash  two  resolutions  or  orders  made  and  passed  by  the 
corporation  of  the  city  of  Ottawa,  or  the  council  thereof,  on 
the  7th  and  21st  days  of  February  last,  which  orders  or 
resolutions  were  respectively  in  the  words  or  figures  fol- 
lowing : — 

1.  "  Moved  by  Alderman  B,,  seconded  by  Alderman  C.^ 
in  amendment  to  the  amendment,  '  that  the  second  report 
of  the  finance  committee  be  received  and  adopted,  providing 
the  city  solicitor  gives  it  as  his  opinion  that  it  will  not  be 
illegal  to  carry  out  the  recommendation  therein  contained/' 
Carried."  2.  "  Moved  by  Alderman  B.,  seconded  by  Alder- 
man C,  Hhat  the  communication  from  the  city  solicitor 
rpgarding  the  appropriation  of  interest  accruals  on  interest 
and  sinking  fund  deposit  for  the  years  1874  and  1875  be 
received,  and  that  the  city  treasurer  be  and  is  hereby  in- 
structed to  make  up  the  deficiency,  if  any,  in  any  of  the 
sinking  funds  named  in  the  original  by-laws  of  the  various 
city  debentures,  and  expend  the  remainder  iii  payment  of 
official,  police,  fire  brigade,  and  labourers'  cheques,  in  ac- 
cordance with  the  terms  of  the  resolution  on  the  subject 
passed  at  the  last  meeting  of  the  council.'  Carried." 

The  report  of  the  finance  committee  referred  to  in  the 
foregoing  resolutions  was  as  follows :  "  In  order  to  provide 
for  the  payment  of  official  salaries,  including  salaries  due 
the  members  of  the  police  force  and  fire  brigade,  now  over 
two  months  in  arrear,  your  committee  would  recommend 
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that  the  city  chamberlain  be  instructed  to  transfer  to  the 
local  fund  all  accruals  of  interest  arising  during  the  years- 
1874-75  from  the  temporary  investment  of  moneys  lying 
to  the  credit  of  the  interest  and  sinking  funds  accounts  of 
the  city  debentures,  amounting  for  the  years  named  to  the 
sum  of  SlO/204.53." 

The  manner  in  which  this  sum  had  accrued  was  shewn  by 
the  affidavit  of  one  of  the  members  of  the  council.  He 
stated :  "  Ij  was  last  year  a  member  of  the  finance  com- 
mittee of  the  council  of  the  corporation  of  the  city  of 
Ottawa,  and  I  am  chairman  of  said  committee  for  the 
current  year.  I  am  well  acquainted  with  the  state  of  the 
finances  of  the  corporation  of  the  city  of  Ottawa,  and 
I  am  aware  of  the  amount  of  moneys  of  the  said  corpora- 
tion to  the  credit  of  the  interest  and  sinking  fund  re- 
quired for  the  payment  of  the  debentures  of  the  said  cor- 
poration-: that  the  moneys  required  for  said  interest  and 
sinking  fund  have  been  for  some  years  deposited  in  the 
Quebec  Bank  in  the  city  of  Ottawa,  under  an  arrangement 
that  the  said  bank  would  allow  the  corporation  the  sum  of 
five  per  cent,  per  annum  on  all  moneys  deposited  therein  to 
the  credit  of  the  interest  and  sinking  fund  accounts. 
When  the  first  resolution  was  passed  there  was,  under  the 
said  arrangement,  due  from  the  bank  to  the  corporation,  for 
interest  for  the  years  1874-75  on  the  moneys  in  the  bank, 
to  the  credit  of  the  said  interest  and  sinking  fund,  the  sum 
of  $10,204.53  or  thereabouts,  and  both  resolutions  men- 
tioned in  said  rule  (the  one  now  in  question)  refer  solely  to 
such  interest." 

The  objections  were,  that  it  was  not  competent  for  the 
council  to  appropriate  any  part  of  the  sinking  fund  for  any 
debenture,  or  any  interest  derived  therefrom,  or  any  money 
derived  from  any  temporary  investment  of  the  sinking 
fund,  and  that  the  use  of  the  money  in  the  manner  set  out 
in  the  resolution,  was  a  misappropriation  of  trust  funds, 
and  the  resolutions  were  ultra  vires  of  the  Corporation. 

f 

May  17, 1876,  the  rule  was  argued  before  Gait,  J.,  sitting 
alone. 
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Osier,  shewed  cause.  There  is  nothing  in  the  Municipal 
Act  that  would  prevent  the  money  in  question  being 
applied  to  purposes  other  than  the  sinking  fund.  The 
depositing  of  the  money  in  the  bank  at  interest  is  not  a 
temporary  investment  of  the  fund.  He  cited  Edinburgh 
Life  Assurance  Co.  v.  Municipality  of  the  Town  of  St 
Catharines,  10  Grant  379. 

O'Brien,  contra.  The  fund  and  the  profits  arising  from 
it  cannot  be  diverted  from  the  purposes  for  which  the  fund 
was  originally  set  apart.  He  cited  Harrison's  Mun.  Man., 
Srd  ed.,  sees.  248  et  seq.,  and  notes. 

June  20,  1876.  Galt,  J. — By  .sec.  248  of  the  Municipal 
Act  of  1873,  the  council  may  pass  by-laws  for  contracting 
debts,  but  no  such  by-law  shall  be  valid  which  is  not  in 
accordance  with  the  restrictions  mentioned  in  the  Act. 

By  sub-sec.  3  the  by-law  shall  settle  an  equal  special 
rate  per  annum,  in  addition  to  all  other  rates,  to  be  levied 
in  each  year  for  paying  the  debt  and  interest. 

By  sub-sec.  4  such  special  rate  shall  be  sufficient  to  dis- 
charge the  debt  and  interest  when  payable.  Sub-sec.  5,  the 
amount  of  ratable  property  shall  be  ascertained  irrespective 
of  any  future  increase  of  the  ratable  property,  &c. ;  "  and 
also  irrespective  of  any  income  from  the  temporary  invest- 
ment of  the  sinking  fund  or  of  any  part  thereof" 

I  may  observe  that  Mr.  Osier  strenuously  contended  that 
the  depositing  of  moneys  in  a  bank  at  interest  is  not  a 
temporary  investment.  I  cannot  agree  with  him.  It 
appears  to  me  to  be  the  only  temporary  investment  they 
could,  of  their  own  accord,  make,  for  by  sec.  208,  if  any 
part  of  the  produce  of  the  special  rate  cannot  be  immedi- 
ately used  towards  paying  the  debt  by  reason  of  no  part 
thereof  being  yet  payable,  the  council  shall  from  time  to 
time  invest  in  Government  securities  or  otherwise,  as  the 
Governor  in  Council  may  direct. 

By  sec.  254 :  After  a  debt  has  been  contracted  the  coun- 
cil shall  not,  until  the  debt  and  interest  have  been  paid, 
repeal  the  by-law  under  which  the  debt  was  contracted  * 
*    and  shall  not  apply  to  any  other  purpose  any  money  of 
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the  corporation  which,  not  having  been  previously  other- 
wise appropriated  by  any  by-law  or  resolution,  has  been 
directed  to  be  applied  to  such  payment. 

The  council,  from  the  papers  submitted  to  me  in  this 
^ipplication,  appear  to  have  acted  as  if  they  were  empow- 
ered to  do  what  they  have  done  under  sees.  260,  262. 

This  is  conclusive  against  them.  The  alterations  therein 
sanctioned  must  be  made  by  by-law,  and  such  by-laws 
must  be  approved  by  the  Governor  in  council :  See  sec.  26b 
and  sec.  263,  sub-sec.  6.  This  rule  will  therefore  be  made 
absolute,  with  costs. 

Rule  absolute. 


CoULTHARD  V.  RoYAL  INSURANCE  COMPANY. 

Insurance — Pleading — Departure — Account  of  loss. 

The  declaration,  after  setting  out  a  condition  of  the  policy,  that  the 
assured  sustaining  loss  should  within  fourteen  days  deliver  in  a  par- 
ticular account  thereof,  &c  ,  averred  the  performance  of  all  conditions 
precedent. 

Defendants  pleaded  that  the  plaintiff  did  not  within  fourteen  days  after 
the  loss  deliver  in  the  account.  And  in  another  plea,  that  he  did  not, 
although  reasonably  required,  make  proof  by  his  declaration  and 
books  of  account,  Ac. 

The  plaintiff  replied  to  the  first  plea,  that  the  policy  was  not  delivered  to 
him  until  long  after  the  fire,  and  that  within  fourteen  days  after  receiv- 
ing it  he  delivered  the  account;  and  to  both  pleas,  that  he  delivered 
an  account,  and  that  defendants  afterwards  made  further  requisitions, 
which  were  complied  with,  and  defendants  never  notified  him  in 
writing  that  the  proof  was  objected  to  because  not  given  in  time. 

Held,  on  demurrer,  replication  had,  as  being  a  departure  from  the  de- 
claration. 

Demurrer.  The  declaration,  on  a  policy  of  insurance,  after 
setting  out,  among  other  things,  that  it  was  a  condition 
endorsed  on  the  policy,  that  the  assured  sustaining  any 
loss  or  damage  by  fire  were  immediately  to  give  notice  to 
the  company,  and  within  fourteen  days  to  deliver  in  as 
particular  an  account  of  their  loss  or  damage  as  the  nature 
of  the  case  would  admit  of,  concluded  by  an  averment  of 
performance  of  all  conditions  precedent. 

Plea,  3.  That  the  assured  did  not  within  fourteen  days 
after  the  alleged  loss  deliver  in  as  particular  an  account  of 

52 — VOL.  XXXIX  U.C.R. 


410      queen's  bench,  easier  vacation,  39  VIC,  1876. 

the  alleged  loss  as  the  nature  of  the  case  admitted  of^ 
according  to  the  said  condition  in  that  behalf,  endorsed  on 
the  said  policy.  4.  That  the  assured  did  not,  although  he- 
was,  after  the  alleged  loss,  I'easonably  required  by  the  de- 
fendants so  to  do,  make  proof  by  his  declaration  or  affirma- 
tion, and  by  his  books  of  account  and  other  proper  vouchers,, 
of  the  alleged  loss  and  damage,  according  to  the  said 
condition. 

To  the  third  plea  the  plaintiff  replied,  3,  that  the  policy 
was  not  delivered  to  him,  to  enable  him  to  see  what  the 
conditions  endorsed  thereon  were,  until  lonof  after  the  fire 
occurred,  and  that  he  did  within  fourteen  days  after  he 
received  the  said  policy  make  out  and  deliver  to  the 
defendants  as  particular  an  account  as  the  nature  of  the 
case  would  admit  of 

The  plaintiff  also  replied  to  both  pleas,  4,  that  he 
delivered  to  the  defendants  after  the  fire,  as  particular 
an  account  of  the  loss  as  the  case  would  admit  of, 
&c.,  and  that  the  defendants  afterwards,  through  their 
agent,  made  further  requisitions  thereon,  all  of  which  re- 
quisitions were  fully  complied  with,  and  the  defendants 
did  not,  either  then  or  at  any  time  before  the  commence- 
ment of  this  suit,  notify  the  plaintiff  in  writing  that  the 
statement  or  proof  was  objected  to  because  it  was  not 
given  within  fourteen  days. 

These  replications  were  demurred  to,  on  the  ground 
among  others,  that  they  were  a  departure  from  the  declara- 
tion. 

May  23,  1876.  Bedty,  Q.  C,  for  defendants.  The  repli- 
cations are  a  departure.  Jacobs  v.  Equitable  Ins.  Co.,  17 
U.  C.  R.  35,  does  not  come  within  the  38  Vic.  ch.  65,  O- 
As  to  the  fourth  replication,  see  Fawcett  v.  The  Liverpooly. 
London,  and  Globe  Ins.  Co.,  27  U.  C.  R.  225  ;  Smith  v. 
Queen  Ins.  Co.,  1  Hannay  N.  B.  311 ;  Toms  v.  Wilson,  4  B. 
&  S.  442. 

M.  C.  Cameron,  Q.  C,  contra.  It  is  inequitable  to  allow 
the  condition.  We  had  not  the  policy  until  after  the  fire,, 
and  so  could  not  comply  with  its  terms  as  to  fourteen  days  ; 
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but  we  did  comply  in  fourteen  days  after  we  got  the  policy. 
The  other  replication  shews  a  clear  waiver  of  the  condition. 
He  cited  Canada  Landed  Credit  Co.  v.  Canada  Landed 
Agricidtiiral  Co.y  17  Grant  418  ;  Smith  v.  Commercial 
Union  Ins.  Co.,  33  U.  C.  R.  69. 

June  28,  1876.  Galt,  J. — There  can  be  no  question  that 
the  replications  are  departures  from  the  declaration.  The 
latter,  after  setting  out  the  condition  respecting  the  fourteen 
days,  avers  a  compliance  with  its  terms,  and  when  this  is 
denied,  the  third  replication  admits  that  the  condition  had 
not  been  complied  with,  but  sets  up  as  an  excuse  that  the 
plaintiff  Avas  not  in  possession  of  the  policy,  and  was  not 
aware  that  it  contained  such  a  condition. 

The  fourth  replication  also  admits  that  he  did  not 
furnish  the  proof  within  fourteen  days,  but  sets  up  that^. 
although  the  defendants  made  a  requisition  for  further 
proof,  they  did  not  in  such  requisition  object  that  the 
proof  was  not  furnished  within  the  fourteen  days. 

It  appears  to  me  that  these  replications  cannot  be  sup- 
ported, and  the  declaration  must  be  amended,  as  the  plain- 
tiff may  be  advised,  so  as  to  raise  the  question  as  to  the 
right  of  defendants  to  raise  such  a  defence,  and  also  so  as 
to  bring  up  the  question  relied  on  by  Mr.  Cameron,  as  to 
the  operation  of  the  first  section  of  38  Vic.  ch.  65,  0.  It  is 
unnecessary  to  consider  the  question  raised  by  the  de- 
murrer to  the  rejoinder,  as  I  am  of  opinion  that  the  repli- 
cations are  bad  for  the  causes  assig^ned. 


Judgment  for  defendants. 
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J OHN  G.  Grant,  Judgment  Creditor,  Alexander 
McDoNELL,  Judgment  Debtor,  Martin  Moore, 
Garnishee. 

Attachment  of  debts — Order  to  pay — Assignment  of  debt. 

•Orders  upon  a  garnishee  to  attach  and  to  pay  over  were  set  aside,  on  its 
being  shewn  that  the  debt  in  question  had  been  assigned  by  the  gar- 
nishee before  the  judgment  creditor  had  obtained  his  judgment;  but 
no  costs  were  given,  as  the  assignees  had  neglected  to  give  notice  of 
the  assignment  to  the  garnishee. 

April  21,  1876,  Osier  obtained  from  Harrison,  C.  J.,  sitting 
.<alone,  a  rule  calling  upon  the  plaintiff  and  the  garnishee  to 
shew  cause  why  the  order  made  herein  by  Mr.  Dalton  in 
Chambers  on  the  31st  March,  1876,  to  attach  debts  due  by 
the  garnishee  to  the  judgment  debtor,  so  far  as  the  same 
related  to  the.  debt  hereinafter  mentioned,  the  order  made 
thereon  herein  by  the  junior  Judge  of  the  county  of  Simcoe 
on  tlie  6th  day  of  April,  1876,  under  and  in  pursuance  of 
the  said  order,  directing  and  ordering  the  said  garnishee  to 
pay  to  the  judgment  creditor  the  debt  or  sum  of  $182 
therein  stated  to  be  due  from  him  to  the  said  judgment 
debtor,  and  all  subsequent  proceedings  on  the  said  last 
mentioned  order,  should  not  be  set  aside  or  rescinded,  on 
the  ground  that  the  debt  or  claim  by  the  said  order  attached 
and  ordered  to  be  paid  over  had  been  assigned  and  trans- 
ferred by  the  said  judgment  debtor  before  the  said  attach- 
ing order  was  made ;  or  why  the  said  order  should  not  be 
be  rescinded  so  far  as  relates  to  the  sum  of  $180,  part  of  the 
debt  attached,  on  the  ground  that  the  said  sum  is  the 
amount  of  the  costs  taxed  in  the  suit  of  McDonell  v.  Moore^ 
mentioned  in  said  affidavit  filed,  and  that  Messrs.  William 
Lount  and  George  W.  Lount  as  attorneys  for  the  said  judg- 
ment debtor  had  a  lien  thereon,  and  were  entitled  to  the 
same  as  and  being  their  costs  in  the  said  suit,  &c. 

From  the  affidavits  and  papers  filed,  it  appeared  that  the 
Messrs.  Lount,  on  whose  behalf  this  application  was  made, 
were  employed  as  solicitors  for  the  judgment  debtor  in  a 
suit  against  the  garnishee,  and  had  recovered  a  verdict  of 
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fifty  dollars  and  costs.  On  the  14th  December,  1875,  before 
judgment  had  been  entered  upon  this  verdict,  the  said 
judgment  debtor  executed  an  assignment  of  the  said  ver- 
dict, and  also  all  costs  to  be  derived  thereunder,  and  also 
the  judgment  to  be  entered  thereon  and  all  benefit  to  arise 
therefrom  either  at  law  or  in  equity,  to  the  said  Messrs. 
Lount.  This  was  expressed  to  be  made  for  the  conside- 
ration of  the  sum  of  one  hundred  dollars,  which  was  not  the 
full  consideration,  but  as  the  bona  fides  of  the  assignment 
was  not  impugned  it  is  unnecessary  to  refer  to  this  point.. 
Judgment  was  entered  up  on  this  verdict  on  28th  March, 
1876,  and  execution  placed  in  the  hands  of  the  sheriff"  on 
the  same  day.  In  the  meantime  the  plaintiff"  had,  on  the 
loth  February,  1876,  recovered  a  judgment  against  the 
defendant  the  assignor.  The  garnishee  proceedings  were 
then  taken,  as  already  stated,  on  the  31st  March  and  6th 
April.  No  notice  of  the  assignment  had  been  given  by 
the  assignees  to  the  garnishee. 

May  19,  1876. — The  rule  was  argued  before  Gait,  J.,, 
sitting  alone.  J.  B.  Read,  for  the  plaintiff".  In  conse- 
quence of  no  notice  having  been  given  of  the  assign- 
ment to  the  garnishee  before  the  order  was  made  on  him 
to  pay  over  to  the  plaintiff"  the  assignees  had  lost  their- 
priority :  Watts  v.  Porter,  3  E.  &  B.  743.  The  assignees 
simply  as  attorneys  had  no  general  lien  on  the  judgment 
recovered  by  them  for  professional  services  :  Bank  of  Upper 
Canada  v.  Wallace,  2  P.  R.  352 ;  Ward  v.  Vance,  3  P.  R.  130. 

Osier,  contra.  No  notice  was  required.  The  debt  was 
actually  assigned  before  the  garnishee  proceedings  were 
instituted.  The  attorneys,  on  the  affidavits,  are  plainly 
shewn  to  have  had  a  lien.  He  cited  Farquharson  v  City 
of  Toronto,  12  Grant  186;  Wood  v.  Dunn,  L.  R.  2  Q.  B. 
73  ;  Hirsch  v.  Coates,  18  C.  B.  757 ;  Davidson  v.  Douglas,. 
12  Grant  181;  Rittinger  v.  McDongall,  10  C.  P.  395; 
Ferguson  v.  Carman,  26  U.  C.  R.  26  ;  Pickering  v.  Ilfra- 
combe  R.  W.  Co.,  L.  R.  3  C.  P.  235. 

June  28,  1876,  Galt,  J. — As  I  understand  the  present 
case,  the  attorneys  do  not  claim  as  attorneys  beyond  the- 
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amount  of  costs  taxed  in  the  suit  of  Macdonell  v.  Moore^ 
but  they  claim  under  the  assignment  of  the  verdict  and 
judgment  to  be  entered  thereon,  which  assignment  was 
made  before  the  plaintiff  had  obtained  his  judgment  against 
the  defendant. 

If  I  am  correct  in  this  view,  then,  as  the  assignment 
is  not  impeached  the  case  of  Bank  of  Upper  Canada  v. 
Wallace,  2  P.  R  352,  is  a  direct  authority  in  favour  of  the 
assignees.  That  case  was  decided  in  1859,  but  in  1866  the 
effect  of  an  assignment  on  garnishee  proceedings  was  before 
the  Queen's  Bench  in  the  case  of  Ferguson  v.  Car  yuan, 
26  U.  C.  R.  26  cited  by  Mr.  Osier,  and  it  was  expressly  held 
that  an  assignment  of  a  debt  will  prevent  the  garnishment. 

Draper,  C.  J.,  in  giving  judgment  says,  p.  31 :  "  If  so,  it 
-only  remains  to  enquire,  whether  the  assignee's  claim  would, 
if  made  known  to  the  Judge  in  Chambers,  have  prevented 
the  order  being  made,  and  whether  the  garnishees  with- 
held the  fact  from  the  J udge."  (We  have  nothing  to  do  in 
the  present  case  with  the  second  enquiry.)  "  We  are  of 
opinion  against  the  garnishees  on  both  points.  "  As  to  the 
first,  Hirsch  v.  Coates,  18  C.  B.  757,  is  a  direct  authority. 
See  also  Wood  v.  Dun,  L.  R.  2  Q.  B.  73.  An  analogy 
might  be  deduced  leading  to  an  opposite  conclusion  from 
the  case  of  Watts  v.  Porter,  3  E.  &  B.  743,  (the  case  relied  on 
by  Mr.  Read)  in  which  Erie,  J.,  differed  from  the  rest  of  the 
Court.  The  opinion  of  the  learned  J  udge  is  however  sus- 
tained by  Y.  C.  Sir  W.  P.  Wood  in  Scott  v.  Lord  Bastings, 
4  K.  &  J.  633,  and  it  is  in  accord  with  the  opinion  expressed 
in  Kinderley  v.  Jervis,  22  Beav.  1,  and  in  Beavan  v.  Lord 
Oxford,  6  DeG.  McN.  &  G.  492." 

This  is  a  direct  authority  in  favour  of  the  applicant,  and 
consequently  this  rule  will  be  made  absolute  to  set  aside 
the  proceedings,  but  without  costs,  as  the  difiiculty  appears 
to  have  been  occasioned]by  the  assignees  neglecting  to  give 
notice  of  the  assignment  to  the  garnishee. 


Mule  absolute. 
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Kavanagh  v.  The  Corporation  of  the  City  of 
Kingston. 

Deed  and  mortgage  hook — Action  on  covenants  In  the  deed — A.  J.  Act, 

1873,  s.  2. 

The  plaintiff  sued  defendants  on  their  covenant  for  title  in  a  conveyance 
of  land  to  the  plaintiff,  alleging  as  the  bieach,  that  at  the  time  of  the 
execution  of  the  deed,  one  H.  was  possessed  of  part  of  the  land  under 
a  demise  from  defendants,  on  which  part  was  a  stone  wall,  whereby 
the  plaintiff  wns  unable  to  build  on  said  wall,  and  his  premises  were 
injured.  The  defendants  pleaded  that  the  plaintiff  had  reconveyed  the 
land  to  them  by  way  of  mortgage,  with  the  usual  covenants  for  title, 
which  was  still  in  force  and  unpaid.  The  plaintiff  replied,  on  equitable 
grounds,  that  the  mortgage  provided  for  possession  by  him  until 
default,  and  that  no  default  bad  been  made. 

Held,  on  demurrer,  that  the  action  could  not  be  maintained,  nor  trans- 
ferred to  the  Court  of  Chancery,  under  sec.  2  of  the  Administration  of 
Justice  Act  of  1873,  not  being  for  a  purely  money  demand. 

Demurrer.  Declaration.  First  count :  that  on  the  5th 
of  October,  1875,  the  defendants,  by  a  deed  in  the  statutory 
form,  conveyed  certain  lands  to  plaintiff  for  $4,500  paid  by 
him  to  them,  and  therein  defendants  covenanted  for  title 
and  quiet  enjoyment. 

Breach  :  that  the  defendants  had  not  the  right  to  convey 
the  said  lands  unto  the  plaintiff,  according  to  the  true 
intent  of  the  indenture,  notwithstanding  any  act  of  the 
defendants,  because  before  and  at  the  time  of  the  making 
of  the  said  indenture  one  Isaac  Hope  was  possessed  of  a 
part  of  the  said  lands,  namely,  a  strip  thereof  along  the 
north-west  side,  twenty  feet  in  length  by  one  foot  in  width, 
as  tenant  thereof  to  the  defendants,  and  demised  to  him  by 
the  defendants  for  a  term  which  has  not  yet  expired,  on 
which  strip  was  and  is  built  the  stone  wall  of  a  shed 
whereby  the  plaintiff  was  unable  to  build  on  the  said  wall, 
and  the  said  premises  of  the  plaintiff  were  thereby  greatly 
injured  by  rain  water,  snow  and  ice  flowing,  falling,  and 
forming  into,  upon,  and  against  the  said  premises  of  the 
plaintiff,  from  and  off  the  roofs  of  buildings  on  the  next 
adjoining  land  of  the  defendants. 

There  were  two  other^counts  of  a  like  nature,  shewing 
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injury  to  the  premises  in  the  first  count  mentioned,  by  rain 
dripping  from  adjoining  buildings,  &c. 

Eighth  plea,  to  the  three  counts  :  that  after  the  making^ 
of  the  said  alleged  indenture,  and  on  the  day  of  the 
date  of  the  same,  and  before  the  alleged  breaches  in  the 
said  count  mentioned,  the  plaintifi  by  deed  granted  and 
conveyed  all  his  estate,  right,  title,  property,  and  interest 
in  the  lands  to  the  defendants,  who  were  by  law  authorized 
to  take  such  conveyance  thereof,  to  secure  a  certain  sum  of 
money,  therein  mentioned,  which  still  remains  unpaid,  and 
the  said  last  mentioned  deed  is  still  operative  and  in  force, 
and  contains  the  usual  covenants  for  title,  similar  to  those 
in  the  first  said  count  alleged  to  be  contained  in  the  said 
indenture  in  the  said  first  count  mentioned  ;  and  the  said 
lands  were,  from  and  after  the  making  of  the  said  deed  by 
the  plaintiff,  and  at  the  time  of  the  commencement  of  this 
suit,  vested  under  the  last  mentioned  deed  in  the  defend- 
ants, and  the  plaintiff  had  not  at  the  commencement  of 
this  suit  got  back  or  become  seized  of  his  former  estate, 
right,  or  interest  in  the  said  lands  in  the  said  counts  men- 
tioned, or  any  part  thereof,  or  of  any  estate  therein  en- 
titling him  to  bring  this  action,  whereby  the  causes  of  action 
in  the  said  three  counts  mentioned  could  not  and  did  not 
accrue  to  the  plaintifi'  at  the  commencement  of  this  suit. 

Eeplication,  on  equitable  grounds,  to  the  eighth  plea: 
that  the  said  deed  was  made  by  way  of  mortgage  only,  in 
pursuance  of  the  Act  respecting  short  forms  of  mortgages, 
and  provided  that  until  default  of  payment  the  plaintiff 
should  have  quiet  possession  of  the  said  lands ;  and  that 
no  such  default  has  been  made. 

Demurrer  to  the  replication,  on  the  ground  that, 
notwithstanding  the  matters  stated  in  the  said  repli- 
cation, the  plaintiff  has  no  right  to  sue  the  defendants 
while  the  mortgage  to  them  exists  unsatisfied,  because 
the  legal  title  to  the  lands  so  mortgaged  is  out  of  the  plain- 
tiff and  is  vested  in  the  defendants,  the  mortgagees,  and 
carries  with  it  all  covenants  as  to  title  or  running  with  the 
land  and  cognate  rights  to  sue  to  the  defendants,  and  it  is 
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indifferent  whether  the  deed  was  by  way  of  mortgage  or  not. 
Joinder. 

May  23,  1876,  Delamere  was  called  on  to  support  the 
replication.  Before  the  Administration  of  Justice  Act  the 
action  Avould  not  lie  ;  now  there  is  the  same  remedy  at  law 
and  in  equity:  Rawle  on  Covenants,  4th  ed.,  342,  343^ 
340 ;  Dart  V.  &  P.,  4th  ed.,  777 ;  Soiiles  v.  Soules,  35  U. 
C.  K.  334.  If  this  Court  cannot  entertain  the  case  it 
should  be  transferred  to  the  Court  of  Chancery. 

Maclennan,  Q.  C,  contra.  The  covenant  runs  with  the 
land,  and  only  the  holder  of  the  legal  title  can  sue :  Bur- 
rowes  V.  BeBlaquiere,  34  U.  C.  R.  498.  The  action  is  pre- 
mature till  the  mortgage  is  paid  off.  There  is  no  remedy 
now  at  law  or  in  equity. 

June  28, 1876.  Galt,  J. — Mr.  Delamere  admitted  that  at 
law  this  action  cannot  be  sustained,  but  he  argued  that  under 
the  provisions  of  the  2nd  section  of  the  Administration  of 
Justice  Act  of  1873,  it  might  be  entertained.  That  section  is, 
"  Any  person  having  a  purely  money  demand  may  proceed 
for  the  recovery  thereof  by  an  action  at  law,  although  the 
plaintiff's  right  to  recover  may  be  an  equitable  one  only, 
and  no  plea,  demurrer  or  other  objection  on  the  ground 
that  the  plaintiff's  proper  remedy  is  in  the  Court  ot  Chan- 
cery, shall  be  allowed  in  such  action  ;  but  the  Court  shall 
have  the  discretionary  power  hereinafter  mentioned  to 
transfer  equity  matters  to  the  Court  of  Chancery." 

This  is  an  action  brought  by  the  plaintiff'  as  purchaser 
of  a  piece  of  land  from  the  defendants,  on  the  covenants- 
for  title  contained  in  the  deed,  the  plaintiff  having  exe- 
cuted a  re-conveyance  to  the  defendants  by  way  of  mort- 
gage, which  mortgage  is  outstanding  and  unpaid.  The 
breach  of  covenant  complained  of  is,  that  before  the  execu- 
tion of  the  deed  to  the  plaintiff,  "  one  Isaac  Hope  was. 
possessed  of  part  of  the  said  land,  viz.,  a  strip  thereof  along 
the  north-west  side  thereof,  twenty  feet  in  length  by  one 
foot  in  width,  as  tenant  thereof  to  the  defendants,  and  de- 
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mised  to  him  by  the  defendants  for  a  term  which  had  not 
yet  expired,  on  which  strip  was  and  is  built  the  stone  wall 
of  a  shed,  whereby  the  plaintiff  was  unable  to  build  on  the 
said  wall,  and  the  said  premises  of  the  plaintiff  were  there- 
by greatly  injured  by  rain  water,"  &c. 

This  statement  of  the  injury  complained  of  is  certainly 
not  "  a  purely  money  demand  "  enforcible  only  in  equity  ; 
it  is  a  claim  for  damages  for  an  injury  to  the  plaintiff's 
premises,  arising,  as  is  alleged,  from  a  breach  of  covenant 
for  title  on  the  part  of  the  defendants.  It  is  not,  therefore, 
a  case  coming  within  the  provisions  of  the  first  section. 
If  this  is  so,  then  I  have  no  power  to  entertain  the  case, 
nor  to  transfer  it  under  that  section  to  the  Court  of  Chan- 
cery, for  it  is  only  in  cases  of  a  purely  money  demand  that 
such  power  is  given. 

I  have  examined  the  authorities  referred  to  by  Mr.  Dela- 
mere,  and  I  cannot  find  anything  in  them  which  will  sus- 
tain this  action.  It  might  be  that  after  the  plaintiff  had 
recovered  damages  in  this  case,  supposing  the  action  could 
be  sustained,  he  might  make  default  in  payment  of  his 
mortgage  after  having  received  a  considerable  sum  of 
money  as  damages  done  to  a  property  of  which  he  was  not 
the  owner. 

Judgment  for  defendants. 


(419) 
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Aiujasf  2Sth  to  September  Ofh. 


Present  : 

The  Hon.  Robert  Alexander  Harrison,  C.J. 
Joseph  Curran  Morrison,  J. 
"         Adam  Wilson,  J. 


Hazzard  v.  The  Canada  Agricultural  Insurance 
Company. 

Insurance — Asshjninent  of  poUci/ — Mortgcuje — 38  Vic.  cJi.  65  sec.  1. 

The  plaintiff,  on  the  10th  of  September,  1874.  insured  with  the  defend- 
ants on  a  barn  and  stable,  $100;  on  the  produce,  farming  implements, 
&c.,  from  time  to  time  stored  therein,  ^5^400  ;  and  on  horses  and  live 
stock,  $300.  The  policy  was  assigned  by  the  plaintiflP  absolutely  on 
the  27th  January,  1875,  with  the  defendants'  consent,  to  the  Loan  and 
Agency  Company,  who  had  a  mortgage  on  the  land  on  which  the  barn 
and  stable  stood  for  $400,  but  no  claim  to  the  chattels,  and  the  actual 
nature  of  their  interest  in  ihe  policy  was  not  mentioned  in  the  assign- 
mer.t,  nor  notified  to  the  defendants  until  after  the  fire,  which  took 
place  on  the  12th  of  July,  1875.  A  correspondence,  set  out  in  the 
case,  took  place  between  the  defendants  and  the  company,  as  a  result 
of  which  the  defendants  paid  to  the  company  the  .$100  insured  on  the 
buildings. 

The  declaration  alleged  that  the  plaintiff  was  interested  in  the  proper- 
ties to  the  amount  insured  at  the  time  of  making  the  [)olicy,  and 
until  and  at  the  time  of  the  loss :  that  having  mortgaged  the  land 
on  which  the  said  properties  were  situate  to  the  Loan  and  Agency 
Company,  to  secure  certain  money  advanced,  he,  with  the  defendants- 
consent,  assigned  to  said  company  all  his  interest  in  the  policy :  that, 
the  property  insured  was  burned,  whereby  said  company  became  en- 
titled to  recover  the  amount  of  said  loss:  that  all  things  happened 
to  entitle  them  to  sue  therefor:  that  defends-nts  paid  to  them  the  $100 
insured  on  the  building,  but  no  more;  and  that  afterwards  the  company 
assigned  to  the  plaintiff  the  policy  and  all  causes  of  action  thereon. 
Defendants  pleaded,  that  the  said  Loan  and  Agency  Company  were  not 
at  the  time  of  the  loss  interested  in  the  chattel  property  as  owners  or 
otherwise. 

Held,  that  the  plaintiff  could  not  recover,  for  the  Loan  and  Agency 
Company  had  not   at  the   time   of  the   loss  any  interest  in  the 
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goods ;  and  that  there  was  nothing  in  the  correspondence  above  men- 
tioned, or  in  the  dealings  between  the  different  parties,  stated  in  the 
case,  which  made  it  inequitable  in  defendants  to  set  up  this  defence,  so 
as  to  entitle  the  plaintiff  to  relief  under  the  38  Vic.  ch.  65,  sec.  1,  O. 
Defendants  also  pleaded  that  the  encumbrance  to  the  Loan  and  Agency 
Company  was  created  by  the  plaintiff  without  their  written  consent  as- 
required  by  the  policy.  It  appeared  that  F.,  defendants'  agent,  who 
took  the  plaintiff's  application  for  insurance,  also  obtained  the  loan  for 
him  :  that  he  witnessed  the  assignment  of  the  policy  to  the  mortgagees, 
and  sent  it  to  defendants'  general  agent,  who  assented  to  it  in  writing  j. 
and  that  after  the  fire  defendants  were  told  by  the  company  that  they 
had  a  claim  only  to  the  |100  insured  on  the  buildings,  which  they  sent 
to  them  by  letter.  Held,  that  defendants  sending  the  money  by 
letter  was  a  written  consent  to  the  encumbrance ;  and  that  their  assent 
to  the  assignment  of  the  policy  was  evidence  of  their  assent  to  some- 
transfer  of  the  property,  which  would  be  essential  to  the  validity  of  the 
assignment. 

Defendants  also  pleaded  false  swearing  by  plaintiff  in  his  affidavit  of  loss- 
in  stating  that  he  had  effected  no  additional  insurance.  Held,  that  the 
sworn  claim  of  the  plaintiff  for  loss  made  upon  a  policy  with  another 
company  was  admissible,  without  producing  the  policy ;  but  that  upon 
the  evidence,  set  out  in  the  case,  it  did  not  sufliciently  appear  that  the 
same  property  was  insured  by  both  companies. 

Qucere,  whether  an  afficavit  as  to  other  insurances  is  an  affidavit  in  rela- 
tion to  the  loss  or  damage. 

Action  on  a  fire  policy,  dated  10th  September,  1874,  for 
$800,  for  three  years,  distributed  ?.s  follows : — 


On  a  barn  and  stable,  $100  00 

On  produce,  from  time  to  time  stored  in 

the  same......   800  00 

On  farming  implements,  waggons,  and 
harness,  from  time  to  time  stored  in 

the  said  barn  and  stable,   100  00 

On  horses,   200  00 

On  live  stock,   100  00 


The  declaration  alleged  that  the  plaintiflT,  at  the  making- 
of  the  policy,  and  thence  until  and  at  the  time  of  the  loss, 
was  interested  in  the  several  properties  to  the  amount  so 
insured  thereon  respectively :  that  the  plaintifi^'  having- 
mortgaged  the  land  on  which  the  said  properties  were 
situated  to  the  London  and  Canadian  Loan  and  Agency 
Company,  to  secure  certain  money  advanced  by  the  said 
Loan  and  Agency  Company  to  the  plaintiff,  he,  the  plaintiff, 
with  the  consent  and  approval  of  the  defendants  on  the 
said  polic}'  endorsed,  for  good  and  sufficient  consideration, 
assigned  and  set  over  unto  the  said  Loan  and  Agency 
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Oompany,  and  their  assigns,  all  the  right,  title,  and  interest 
in  the  said  policy,  and  all  advantages  to  be  derived  there- 
from; and  that  after  the  said  assignment,  and  while  it 
was  in  full  force,  the  said  barn  and  stable,  and  a  large 
-quantity  of  produce  stored  therein,  and  a  large  quantity  of 
farming  implements,  waggons,  and  harness  stored  therein, 
were  burnt,  damaged,  and  destroyed  by  fire,  whereby  the 
said  Loan  and  Agency  Company  became  entitled  to  demand 
and  receive  from  the  defendants,  by  virtue  of  the  policy 
-and  assignment,  the  amount  of  the  said  loss  and  damage  on 
the  barn  and  stable,  and  the  said  produce,  foming  imple- 
ments, waggons,  and  harness,  to  the  several  amounts  so 
insured  thereon  respectively  *  *  And  all  things  hap- 
pened, and  all  times  elapsed  necessary  to  entitle  the  said 
Loan  and  Agency  Company  to  maintain  an  action  for  the 
recovery  of  the  said  loss  and  damage.  That  the  defendants 
paid  to  the  said  Loan  and  Agency  Company  the  sum  of 
$100  in  full  satisfaction  of  the  loss  and  damage  on  the 
barn  and  stable,  but  did  not  pay  the  loss  and  damage  on 
the  said  produce  and  farming  implements,  or  any  part 
thereof ;  and  that  after  the  accruing  of  the  said  cause  of 
action,  and  before  the  commencement  of  this  action,  the 
said  Loan  and  Agency  Company  did  assign,  transfer,  and 
•set  over  to  the  plaintiff  the  said  policy  of  insurance,  and 
all  causes  of  action  and  suit,  claims,  and  demands  then 
^existing,  or  thereafter  to  arise  in  respect  of  said  policy,  and 
the  loss  and  damage  occasioned  to  the  said  property.  And 
^all  conditions  were  fulfilled,  &c.,  yet  the  defendants  have 
iiiot  paid,  &c. 

Fourth  plea  :  that  the  said  Loan  and  Agency  Company 
were  not,  at  the  time  of  the  loss,  interested  in  the  said 
produce,  farming  implements,  waggons,  and  harness,  or  any 
of  them,  as  owners  or  otherwise. 

Ninth  plea:  that  the  claim  had  been  forfeited  by  false 
swearing  in  the  plaintiff's  affidavit,  in  relation  to  his  loss 
-or  damage. 

Eleventh  plea :  that  after  the  making  of  the  policy,  the 
plaintiff  created  an  encumbrance  on  the  barn  and  stable 
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by  the  mortgage  to  the  said  Loan  and  Agency  Company^ 
without  obtaining  the  written  consent  of  the  defendants- 
thereto,  as  required  by  the  conditions  of  the  pohcy. 
Issue. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  Owen 
Sound,  before  Patterson,  J. 

The  pohcy  was  assigned  by  the  plaintiff  to  the  Loan, 
and  Agency  Company  on  the  27th  of  January,  1875. 

The  fire  was  on  the  12th  of  July  then  next. 

A  great  deal  of  evidence  was  given  to  shew  that  the  plain- 
tiff had  made  out  a  false  statement  of  his  loss  by  putting- 
articles  into  it  which  were  not  his,  and  some  which  were 
not  lost,  and  by  over- valuing  them  ;  and  also  to  repel  such 
a  charge,  and  an  affidavit  made  by  the  plaintifi'  for  loss 
under  another  policy  alleged  by  defendants  to  be  on  the 
same  property,  in  the  Beaver  Co.,  was  tendered  and  rejected 
because  the  Beaver  policy  was  not  produced,  and  by  which 
affidavit  it  was  intended  to  shew  that  the  plaintiff  had 
claimed  payment  from  the  Beaver  Co.,  for  loss  on  the  same- 
goods  on  which  he  claimed  in  this  action. 

The  affidavit  of  loss  put  in  as  to  the  polic}^  now  sued  on 
stated  that  "  I  have  not  effected  any  additional  insurance 
except  by  consent  of  the  company." 

The  learned  Judge  charged  the  jury  that  the  plaintiff" 
was  entitled  to  recover  the  value  of  the  goods  which  were 
covered  by  the  policy,  and  were  destroyed  by  fire,  unless 
he  had  been  guilty  of  fraudulent!}^  swearing  what  was 
false  in  his  claim  of  loss :  that  the  proof  of  the  affidavit 
and  claim  made  in  the  matter  of  the  Beaver  Company  was 
not  sufficient  evidence  of  fraud  in  this  cause,  because  no 
policy  in  the  Beaver  Company  was  shewn — except  by  the 
plaintiff's  own  evidence  that  he  had  a  policy  in  that  com- 
pany, but  not  on  the  same  property  which  was  insured  with 
the  defendants — and  by  this  affidavit  and  claim  itself,  which 
in  the  charge  of  falsely  swearing  that  he  bad  no  other 
insurance  on  the  goods  in  question,  was  not  sufficiently  pre- 
cise to  shew  fraud ;  and  that  the  document  shewing  that 
there  was  once  an  insurance  of  some  kind,  which  had  been^ 
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avoided  by  effecting  a  subsequent  insurance  without  notice 
was  not  sufficient  evidence,  on  a  plea,  of  fraud  that  the  plain- 
tiff claimed  from  the  Beaver  Company  the  amount  men- 
tioned in  the  schedule.  And  that  was  this  not  assisted  by 
the  evidence  of  payment  by  the  Beaver  Company,  which 
evidence  only  was,  that  that  company  paid,  and  the  plaintiff 
accepted  in  full  of  his  claim  of  Si 06,  the  sum  of  $50,  and 
there  was  nothing  to  shew  of  what  the  items  which  were 
covered  by  the  $50  consisted,  whether  of  the  items  which 
the  defendants'  policy  covered  or  not. 

The  verdict  was  entered  f <  )r  the  defendants  on  the  issue 
on  the  fourth  plea,  and  for  the  plaintiff  on  the  other  issues,, 
and  the  damages  were  assessed  at  $100. 

In  Easter  term  last.  May  17,  1876,  Masson  obtained  a 
rule  calling  on  the  defendants  to  shew  cause  why  the 
verdict  on  the  issue  on  the  fourth  plea  entered  for  them 
should  not  be  set  aside,  and  a  verdict  entered  thereon  for 
the  plaintiff,  on  the  ground  that  such  verdict  Avas  contrary 
to  law  and  evidence,  and  the  weight  of  evidence ;  or  why 
judgment  non  obstante  veredicto  should  not  be  entered 
for  the  plaintiff  on  the  said  issue,  on  the  ground  of  the 
substantial  insufficiency  of  the  fourth  plea. 

W.  Kerr,  for  the  defendants,  at  the  same  time 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  or  a 
verdict  entered  for  the  defendants  on  the  issues  upon  the 
ninth  and  eleventh  pleas,  on  the  ground  that  the  verdict 
thereon  was  contrary  to  law  and  evidence,  and  in  pur- 
suance of  the  Law  Reform  Act  and  the  Administration 
of  Justice  Act ;  and  for  misdirection  in  the  learned  Judge 
who  tried  the  cause,  in  ruling  that  there  was  evidence 
of  fraud  or  false  swearing  to  sustain  the  ninth  plea,  and 
that  there  was  evidence  to  sustain  the  verdict  on  the 
eleventh  pi 6a ;  or  why  the  damages  should  not  be  reduced 
to  one  shilling. 

In  this  term,  August  30,  1876,  G.  Kerr^  Jr.y  shewed 
cause  to  the  defendants'  rule  and  supported  the  plaintiff's. 
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rule.  It  is  said  that  the  assignment  by  the  plaintiff  to  the 
Loan  and  Agency  Company  of  his  entire  interest  in  the 
policy,  and  that  company  being  the  holders  of  it  at  the  time 
of  the  loss  by  fire,  prevented  the  plaintiff  from  claiming  as 
the  owner  of  the  chattel  property  which  was  insured  by  that 
policy,  or  as  interested  in  it.  The  plaintiff,  it  was  said,  was 
prevented  from  cLaiming  because  he  wfis  not  the  owner  of 
the  policy ;  and  the  Loan  and  Agency  Company  could  not 
claim,  because  they  w^ere  not  interested  in  the  goods. 
Looking  at  the  whole  facts  and  circumstances,  it  appears 
that  the  plaintiff  had  an  interest  in  the  policy  at  the  time 
of  the  loss  by  fire.  He  had  made  a  mortgage  of  or  upon 
his  land  on  which  the  barn  and  stable,  w^hich  were  insured 
by  the  defendants'  policy,  stood,  and  to  secure  the  money 
lent  on  the  mortgage  he  assigned  his  ^'^hole  interest  in  the 
policy  covering  the  chattels,  as  well  as  the  barn  and  stable. 
The  plaintifl'  still  remained  interested  in  the  policy.  He 
was  entitled  to  it  again  on  paying  the  mortgage  money. 
The  Loan  and  Agency  Company  were  trustees  for  the 
plaintiff  for  the  insurance  money  over  and  above  the  $100 
which  was  secured  expressly  upon  the  barn  and  stable,  and 
instead  of  reassigning  the  policy  to  him,  they  could  have 
suedforthe claim nowmade by  theplaintifl' in  their  ownname. 

Bethune,  Q.  C.,  contra.  The  assignment  to  the  Loan  and 
Agency  Company  was  absolute  in  form.  Every  assignment 
creates  a  new  contract:  Pratt  v.  The  Neiv  York  Central 
Ins.  Co.,  64  Barb.  .589  ;  Wilson  v.  Hill,  3  Mete.  66,  69. 
The  defendants  did  not  know  of  the  extent  of  the  Loan 
and  Agency  Company's  interest  in  the  policy.  They  must 
have  supposed  they  had  the  whole  interest  in  it.  It  after- 
wards appeared  they  had  an  interest  in  the  property 
covered  by  it  only  to  the  extent  of  $100,  which  was  in- 
sured upon  that  property,  and  that  the}^  never  had  an  in- 
terest in  any  of  the  chattel  property  which  was  specially 
insured  to  the  amount  of  $700.  The  Loan  and  Agency 
Company  could  not  be,  and  w^ere  not,  trustees  for  the  plain- 
tiff for  the  insurance  money  upon  the  chattel  property, 
because  there  was  no  declaration  of  trust  to  that  effect,  and 
no  such  trust  is  to  be  implied  :  Crowley  v.  The  AgricMltural 
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Mutual  Assurance  Association  of  Canada,  21  C  P.  567. 
As  to  the  ninth  plea,  the  defendants  are  entitled  to  a  ver- 
dict upon  it.  That  plea  charges  false  and  fraudulent 
swearing  by  the  plaintiff  in  his  claim  relating  to  his  loss. 
His  affidavit  does  expressly  state  that  he  had  not  effected 
any  additional  insurance  upon  it,  except  by  consent  of  the 
defendants.  There  was  no  such  consent,  and  there  was  the 
additional  insurance  in  the  Beaver  Company.  That  fact 
appears  by  the  affidavit  which  the  plaintiff'  made  by  reason 
of  this  same  fire,  when  he  made  his  claim  upon  the  Beaver 
Company.  He  stated  in  his  affidavit  sent  in  to  that  com- 
pany "  that  there  was  other  insurance  on  the  said  property, 
$800,  in  the  Canada  Agricultural  Insurance  Co."  That 
affidavit  also  shews  that  the  plaintiff*  had  insured  with  the 
Beaver  Company  before  insuring  with  the  defendants,  and 
that  when  he  made  the  latter  insurance  he  "  did  not  give 
notice  to  the  Beaver  and  Toronto  Insurance  Company,  as 
required  by  the  conditions  of  their  policy."  His  affidavit 
before  referred  to  shews  that  he  insured  with  the  Beaver 
Compan}^  "  on  the  contents  of  the  barn,  $200."  So  that  it 
is  clear  by  that  affidavit  the  property  the  plaintiff"  is  now 
claiming  compensation  for  was  insured  at  the  time  of  the 
loss  by  fire  with  the  Beaver  Compan}^,  as  well  as  by  the 
defendants.  But  the  learned  Judge  at  the  trial  ruled  that 
the  affidavit  was  not  admissible,  because  the  Beaver  Com- 
pany's policy,  to  which  it  related,  was  not  produced,  and  it 
therefore  did  not  appear  by  that  policy  the  property  insured 
by  it  was  the  same  to  which  the  defendants'  policy  applied. 
It  was  not  necessary  the  policy  should  have  been  produced. 
The  affidavit  referred  to  was  sufficient  for  the  purpose. 
As  to  the  eleventh  plea,  there  was  no  consent  in  writing 
to  the  plaintiff"  making  the .  mortgage.  The  consent  was 
given  by  the  company  to  the  plaintiff"  assigning  the  policy, 
but  not  to  his  encumbering  the  property. 

September  26,1876.  Wilson,  J. — The  question  as  to  the 
eleventh  plea  may  be  disposed  of  at  once,  on  the  following 
facts. 
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The  money  secured  by  mortgage  was  raised  from  the- 
Loan  and  Agency  Company  by  Mr.  Fleming,  the  agent  of 
the  defendants,  who  took  the  plaintiff's  application  for  thfr 
policy. 

The  plaintiff*  assigned  the  policy  to  that  company  as 
further  security,  with  the  mortgage  for  the  loan,  and  Mr. 
Fleming,  the  agent,  witnessed  it.  He  then  sent  the  policy, 
with  the  assignment  upon  it,  to  the  defendants'  branch  at 
Cobourg,  at  which  Mi*.  Fish  is  the  manager,  for  the  defen- 
dants' approval,  and  Mr.  Fish,  the  general  agent  of  the 
defendants,  assented  under  his  hand  to  the  policy  being 
assigned  to  the  Loan  and  Agency  Company.  The  defen- 
dants must  therefore  have  known  that  the  plaintiff  had 
either  absolutely  or  conditionally  parted  with  the  property 
insured,  or  with  some  part  of  it,  to  the  Loan  and  Agency 
Company,  otherwise  the  assignment  to  them  would  have 
been  wholly  inoperative. 

When  Mr.  Flynn,  the  defendants'  adjuster,  saw  the 
plaintiff  and  Mr.  Fleming  after  the  fire,  he  was  reminded 
by  Mr.  Fleming  that  the  Loan  and  Agency  Company  had 
the  claim  under  the  policy,  and  that  he  could  not  settle 
finally  with  the  plaintiff".  After  that  a  correspondence 
took  place  between  the  defendants  and  the  Loan  and 
Agency  Company,  respecting  the  company's  claim  under 
their  assignment  of  the  policy,  in  which  the  company 
repeatedly  told  the  defendants  they  had  a  claim  only  on 
the  $100  insured  upon  the  buildings,  and  that  they  were 
trustees  for  the  plaintiff  for  the  residue  of  the  policy ;  and 
the  defendants  accordingly,  after  about  a  month's  nego- 
tiations, paid  to  the  company  the  $100  which  applied  to 
the  buildings.  It  is  too  late  now  for  the  defendants  to  say 
they  did  not  assent  to  the  encumbrance.  They  did  in 
fact  assent  to  the  transfer  of  the  policy,  and  that  raises  I 
should  say  an  irresistible  inference  that  they  did  know 
some  change  of  the  property  had  been  made  by  sale,  mort- 
gage,  or  otherwise,  which  would  be  necessary  to  give 
validity  to  the  transfer  of  the  policy — to  the  extent  at 
any  rate  of  the  interest  of  the  party  getting  the  assign- 
ment in  the  property  in  question. 
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The  learned  Judge  was  of  opinion  that  the  sending  of 
the  money  to  the  Loan  and  Agency  Company  by  letter 
was  a  written  consent  to  the  making  of  the  encumbrance, 
I  say  so  too.  The  payment  to  the  Loan  and  Agency  Com- 
pany of  the  SI 00  puts  that  also  out  of  the  question. 

But  I  o^o  further  back,  and  hold  that  the  assent  to  the 
assignment  of  the  policy  may  be  used  in  evidence  as  a 
sufficient  consent  to  some  transfer  of  the  pi'opei-ty  being- 
made,  or  of  its  having  been  made  so  as  to  make  the  assign- 
ment of  the  policy  operative  and  beneficial  to  the  assignee 
of  it. 

As  to  the  disposal  of  the  issue  on  the  ninth  plea,  I  am 
of  opinion  the  sworn  claim  of  the  plaintiff  for  loss  made 
on  the  Beaver  Company  was  admissible  in  evidence,  with- 
out producing  the  policy  issued  by  that  company,  upon  the 
ground  that  it  was  a  statement  made  by  the  plaintiff 
respecting  a  matter  in  which  he  had  an  interest,  and 
adverse  to  that  inteiest.  But  granting  it  to  have  been 
admissible,  was  the  barn  mentioned  in  that  statement  the 
same  barn  upon  Avhich  the  defendants  had  a  policy  ? 

The  plaintiff  said  his  house  and  another  little  building 
were  insured  in  another  company — "  I  had  an  old  barn 
which  I  made  a  milk  house,  and  that  was  insured  in  the 
Beaver.  *  *  I  did  not  claim  anything  from  them  that 
was  claimed  from  this  Company."  He  also  spoke  of  his 
other  barn. 

Fleming,  the  agent  said :  "  The  Beaver  policy  covered 
nothing  on  the  building  I  insured,  as  I  expressly  under- 
stood ; "  and  he  said,  ''The  small  house  was  close  to  the  barn  ; 
I  did  not  think  it  was  anything  more  than  a  pig-house." 

Mr.  Squier,  the  inspector  of  the  Beaver  Company,  said : 
I  asked  him  what  articles  had  been  in  the  new  building 
and  the  old,  insured  with  defendants,  and  that  if  he  would 
shew  me  what  was  in  the  buildings  insured  with  us  and 
not  with  defendants,  I  would  consider  if  we  were  liable- 
for  them." 

There  were  therefore  two  buildings  of  some  kind,  which 
the  plaintiff  called  his  new  and  old  barn.    It  may  be  that 
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one  was  like  a  pig-house.  But  the  question  whether  it 
was  a  bam  or  a  pig-house,  and,  if  a  barn,  the  fact  of  which 
barn  was  insured  by  the  defendants,  might  have  been  left 
to  the  jury.  All  that  can  now  be  said  on  the  evidence  is, 
that  it  may  be  quite  right  what  the  plaintiff  says,  that  he 
insured  the  new  barn  with  the  defendants,  and  that  he 
claimed  nothing  from  them  which  was  insured  with  the 
Beaver  Company;  and  there  having  been  two  barns,  it 
may  be  quite  true  that  the  Beaver  policy  was  on  the  one 
barn,  while  the  defendants'  policy  was  on  the  other  bam, 
and  so  nothing  is  established  by  the  use  of  the  affidavit  of 
loss  sent  to  the  Beaver  Company,  that  there  was  an  insur- 
ance on  contents  of  barn. 

From  such  an  expression,  I  should  infer  that  in  1871,. 
when  the  Beaver  policy  was  procured,  there  was  only  one 
barn,  and  in  1874,  when  the  defendants'  policy  was  made, 
there  was  probably  a  new  bam  built.  The  plaintiff  said 
he  had  an  old  barn,  which  he  "made  a  milk  house,  and 
that  was  insured  in  the  Beaver."  The  plaintiff's  son  spoke 
of  the  cow  stable. 

If  the  old  bam  was  a  milk  house,  as  the  plaintiff  said  it 
Avas,  or  a  cow  house,  and  not  a  bam  at  all,  it  may  be  that 
the  Beaver  Company  should  not  have  paid  the  plaintiff,  if 
he  changed  the  old  barn  he  had  insured  with  them  into  a 
milk  house  or  cow  stable,  but  that  would  not  prevent  the 
plaintiff  from  recovering  from  the  defendants  in  respect  of 
the  goods  in  the  new  barn,  because  the  new  barn  was,  as  I 
understand,  put  up  after  the  Beaver  policy  attached,  and 
so  was  not  covered  by  their  policy. 

The  fact  that  the  plaintiff,  in  his  affidavit  before  referred 
to,  has  represented  that  the  defendants'  policy  is  upon  the 
same  property  as  that  which  is  insured  by  the  Beaver,  can- 
not be  literally  correct,  for  the  Beaver  policy  is  on  the 
dwelling  house  and  contents,  as  well  as  on  the  contents  of 
the  barn,  and  the  defendants'  policy  does  not  apply  to  the 
house  or  its  contents. 

I  infer  from  the  evidence  that  the  barn  referred  to  in 
the  Beaver  policy  is  not  the  one  referred  to  in  the  defen- 
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dants'  policy,  and  that  the  new  barn  was  built  since  the 
Beaver  insurance  was  made ;  and  that  the  old  barn  having 
ceased  to  be  a  barn  at  the  time  of  the  loss,  the  articles  paid 
for  by  the  Beaver  Company  being  in  the  new  barn,  the 
Beaver  Company  was  not  liable  to  pay  for  them  because 
they  w^ere  destroyed  in  a  building  different  from  the  one 
they  were  in  when  the  insurance  was  made.  But  a  w^'ong 
done  to  that  company  Avill  not  affect  the  defendants,  and, 
therefore,  I  think  the  verdict  upon  that  issue  upon  the 
evidence  there  is,  cannot  be  said  to  l)e  wrong.  It  may  be 
that  the  ninth  plea  does  not  apply  to  an  affidavit  made 
as  to  other  insurances,  inasmuch  as  that  may  be  said  not 
to  i-elate  to  the  loss  or  damage. 

There  remains  then  the  issue  on  the  fourth  plea  to  be 
considered — whether  it  can  be  said  the  Loan  and  Agency 
Company  were  interested  in  the  chattels  insured,  as  owners 
or  otherwise,  at- the  time  of  the  loss  ? 

They  had  a  mortgage  over  the  real  property  of  the 
plaintiff,  upon  which  the  barn  and  stable  insured  by  the 
defendants  stood.  Their  loan  to  the  plaintiff  was  $400. 
The  insurance  on  the  barn  and  stable  was  8100,  but  the 
insurance  on  the  chattel  property  contained  in  it  was  $700. 
The  Loan  and  Agency  Company  got  an  absolute  assign- 
ment of  all  the  plaintiff's  light  and  title  on  the  policy,  and 
all  advantao'es  to  be  derived  therefrom.  Their  mortoraofe 
on  the  realty  being  for  $400,  it  was  desirable  for  them  to 
have  an  assignment  of  as  large  a  portion  of  the  insurance 
money  beyond  the  $100  which  was  upon  the  realty  as  they 
could  obtain.  There  was  an  object  therefore  in  the  assign- 
ment being  made  to  them  of  all  the  plaintiff's  interest  in 
the  policy. 

The  subjects  of  the  policy  are  divisible.  The  Loan  and 
Agency  Company  had  nothing  to  with  the  chattel  property, 
nor  with  the  insurance  on  it.  The  cjeneral  assio-nment  w^as 
probably  made  from  want  of  knowledge,  or  from  inadver- 
tence on  the  part  of  those  who  were  concerned  in  it.  The 
Loan  and  Agency  Company  never  had  a  right  to  it,  and 
never  claimed  any  interest  in  it,  but  as  trustees  for  the 
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plaintiff.  Still,  if  they  got  such  portion  of  the  money  as 
trustee  for  him,  they  might  have  retained  the  residue  of 
their  daim  against  him  out  of  it.  They  were  not  at  the 
time  of  the  loss  interested  in  the  goods. 

The  case  is  really  this:  the  plaintiff  had,  although  the 
assignment  of  the  policy  was  absolute  in  form,  the  right  or 
equity  of  redemption  of  the  policy.  The  actual  nature  of 
the  Loan  Association's  interest  in  the  policy  was  not  men- 
tioned in  the  assignment,  nor,  so  far  as  we  see,  notified  to 
the  defendants  before  the  fire.  If  it  had  been,  there 
would  have  been  no  difficulty  about  it.  The  plaintiff,  I 
think,  has  no  answer  at  law,  independently  of  the  late 
insurance  statute,  to  the  fourth  plea. 

The  first  time  the  defendants  became  aware  of  the 
plaintiff's  actual  interest  remaining  all  the  time  in  the 
goods,  and  that  the  Loan  Association  claimed  only  the 
insurance  on  the  building,  appears  to  be  contained  in  the 
defendants'  letter  of  the  16th  of  August,  1875,  addressed 
to  the  Loan  Association,  in  w^hich  they  enclose  a  draft  of 
$100,  "  in  full  for  amount  on  buildings  under  said  policy," 
and  in  which  they  asked  the  Loan  Association  to  sign  a 
receipt  in  full  of  the  policy. 

The  Loan  Association,  by  their  letter  of  the  19th  of 
August,  refused  to  give  such  a  receipt  without  Hazzard's 
consent,  but  said  they  would  write  to  Hazzard  about  it. 

On  the  .30th  of  August  the  Loan  Association  wrote  to 
the  defendants,  saying  they  had  informed  Hazzard  that 
they  had  notified  the  defendants  that  they,  the  Loan  Asso- 
-ciation,  had  got  the  first  item  in  the  policy,  the  $100, 
against  their  mortgage ;  but  as  to  the  second  item,  that 
they  had  informed  the  defendants  they  were  merely  trus- 
tees for  Hazzard,  and  that  they,  the  Loan  Association,  had 
to  obtain  the  plaintiff's  consent.  The  letter  of  the  associa- 
tion proceeded : — "  I  added  that  you  had  sent  me  a  sixty 
clays'  draft  for  $100  '  in  full  for  amount  on  buildings  under 
the  jiolicy,'  but  that  you  had  further  sent  me,  as  a  condi- 
tion of  the  draft,  a  receipt  to  sign  in  full  of  all  claims  and 
-demands  under  the  policy.    I  added,  '  As  the  whole  insu- 
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ranee  was  assigned  to  us,  I  cannot  sign  such  a  receipt,  nor 
•can  I  part  with  the  policy  unless  with  your  consent.  If 
you  have  really  settled  your  claim  with  the  company,  you 
will  of  course  give  that  consent.  Please  reply  at  once,  re- 
turning the  within  receipt,  with  your  instructions.'  To-day 
I  have  a  letter  from  Hazzard,  and  one  from  his  solicitors, 
authorizing  me  to  give  a  receipt  for  Si 00  in  full  of  the  in- 
surance on  the  building,  and  indicating  that  he  is  not 
satisfied  with  your  proposed  settlement  of  the  chattel 
-claim." 

The  correspondence  continued  to  the  18th  of  September. 
It  is  stated  in  it  by  the  Loan  Association,  that  some  agent 
of  the  defendants  had  represented,  as  the  manager  of  the 
Loan  Association  understood,  that  the  defendants  were  re- 
sisting Hazzard's  claim  because  of  his  alleged  fraudulent 
over- valuation  of  goods  destroyed. 

Can  the  plaintiff  properly  reply,  under  the  38  Yic.  ch. 
65,  sec.  1,  O.,  that  there  is  any  reason,  from  the  facts  herein 
mentioned,  that  it  would  be  inequitable  that  the  insurance 
should  be  deemed  void  merely  because  he  did  not  notify 
the  defendants  that  the  interest  of  the  Loan  Associa- 
tion was  not  an  absolute  one,  but  conditional  only  as 
security  for  the  payment  of  the  mortgage,  and  that  it  was 
not  for  the  whole  sum  of  $900  insured,  but  was  upon  the 
building  only,  and  for  $100  ;  but  that  the  defendants  knew 
of  all  these  facts  soon  after  the  loss  by  fire,  and  never  ob- 
jected to  the  claim  made  by  the  plaintifi*  under  the  policy 
for  that  cause ;  and  can  he  shew  the  Court  or  a  Judge  that 
such  a  replication  would  be  a  sufiicient  answer  to  the  plea  ? 

After  the  fire,  the  defendants'  adjuster,  forgetting  the 
policy  had  been  assigned,  endeavoured  to  settle  with  the 
plaintifi*  for  $75  in  full.  The  plaintiff  says,  as  I  under- 
stand, he  thought  the  defendants  were  also  to  pa}^  the  Loan 
Association  $100  on  the  building.  That  settlement,  such 
as  it  was,  fell  through,  because  the  adjuster  had  it  called  to 
his  mind  that  the  plaintiff  had  assigned  the  policy  to  the 
Loan  Association,  and  he  was  not  the  person  to  receive  the 
money.    The  defendants  afterwards  proposed  to  pay  the 
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$100  to  the  Loan  Association  on  the  building,  and  to  hold 
the  plaintiff  to  the  receipt  he  had  given.  They  never 
admitted  his  claim  to  anything.  I  cannot  say  the  Loan 
Association  never  intended  to  claim  anything  beyond  the 
$100  upon  the  building.  They  had  the  legal  right,  so  far 
as  the  plaintiff  was  concerned,  to  do  so ;  but  they  were 
•prevented  from  doing  it  because  they  were  not  interested 
in  the  chattel  property. 

I  do  not  see  anything  inequitable  in  the  defendants  say- 
ing to  the  plaintiff  that  he  had  no  claim  on  them,  because 
he  had  no  interest  whatever  in  the  policy,  having  given  his 
whole  interest  in  it,  both  at  law  and  in  equity,  so  far  as  the 
company  knew,  to  the  Loan  Association ;  nor  do  I  see 
anything  in  the  subsequent  dealings  between  the  different 
parties  concerned  which  make  it  inequitable  of  the  defend- 
ants to  set  up  that  condition  as  a  bar  to  the  action  ;  nor  do 
I  see  an3^thing  inequitable  on  the  part  of  the  defendants 
to  entitle  the  plaintiff  to  relief  under  the  statute. 

I  think,  upon  the  fourth  plea,  the  defendants  are  entitled 
to  retain  their  verdict,  and  that  the  plaintiff  cannot,  under 
the  circumstances,  plead  any  replication  to  it,  under  the 
statute  or  otherwise,  which  would  be  in  any  way  service- 
able to  him. 

The  rule  will  be  discharged. 

Harrison,  C.  J.,  and  Morrison,  J.,  concurred. 


Rule  discharged. 
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Company. 

Double  insurance. 

The  plaintiff  having  effected  an  insurance  with  defendants  on  his  "stock 
manufactured  and  in  process  used  for  the  manufacture  of  agricultural 
machinery,"  afterwards  insured  with  another  company  his  "  agricultural 
machinery  in  process  of  construction,  finished  and  unfinished." 

Quare,  whether  the  defendants'  policy  extended  to  finished  machines,  or 
only  to  parts,  finished  or  unfinished,  of  machines  yet  in  process  of 
conatruciion,  but 

Held,  that  the  second  policy  covered  at  all  events  a  part  of  the  property 
included  in  the  first,  and  that  there  was  therefore  a  double  insurance. 

Held,  also,  that  the  construction  of  the  policy,  under  the  circumstances^ 
was  for  the  Court,  not  the  jury. 

The  plaintiff,  when  he  insured  with  the  other  company,  was  told  by  the 
agent,  who  was  also  the  plaintiff's  local  agent,  that  he  would  give 
notice  of  it  to  the  defendants ;  but  it  was  sworn  that  this  agent  had  no 
authority  to  receive  notice  of  further  insurances. 

Held,  that  this  was  clearly  no  notice  of  or  consent  to  the  second  insur- 
ance, as  required  by  3b  Vic.  ch.  44  sec.  37,  38,  O. 

Action  on  a  fire  policy. 

The  sixth  plea  set  up  a  double  insurance,  which  was 
traversed. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  Hamil- 
ton, before  the  Judge  6f  the  County  Court  of  Went  worth ; 
when  a  verdict  was  rendered  by  the  jury  for  the  plaintiff, 
and  damages  were  assessed  at  S2,2iO. 

It  was  not  disputed  that  there  was  another  insurance 
effected  by  the  plaintiff,  but  it  was  contended  by  him  that 
the  second  policy  was  not  upon  the  same  goods  which 
were  covered  by  the  defendants'  policy. 

The  policy  sued  upon,  was  dated  the  25th  of  September, 

1874,  and  was  for  three  years.  It  was  for  ?3,000  "  on  his 
stock  manufactured  and  in  process  used  for  the  manufac- 
ture of  agricultural  machinery,  contained  in  stone  building 
and  frame  additions,  situate,"  &c. 

The  alleged  further  insurance  was  made  by  the  policy  of 
the  Provincial  Insurance  Company,  dated  the  9th  February, 

1875,  for  three  months.  It  was  made  "  on  agricultural 
machinery  in  process  of  construction,  finished  and  un- 
finished, owned  by  the  assured,  and  contained  in  a  two 

55 — vol.  XXXIX  u.c.R. 


434         queen's  bench,  trinity  term,  40  VIC,  1876. 

story  stone  building,  with  a  one  story  frame  addition, 
covered  with  shingles  laid  in  mortar,  occupied  by  him  as 
an  agricultural  implement  manufactory,  situated,"  &c. 

The  fire  took  place  on  the  22nd  of  March,  1875. 

The  plaintiff  in  his  examination  said:  "  I  would  call  the 
material  and  stock  in  hand,  stock  on  hand.  I  would  call 
this  stock  till  work  was  put  on  it  Then  I  would  call  it 
stock  in  process,  and  when  completed,  agricultv^ral  imple- 
ments and  machines.  In  February,  1875,  the  works  would 
be  well  on  towards  completion." 

Cross-examination  : — "  In  February,  1875,  the  different 
pieces  of  works  were  ready  to  be  put  together  as  machines. 
Up  to  the  time  the  machines  were  completed,  they  were 
pieces  ready  to  be  put  together,  and  would  be  called  in 
process  of  manujaxture.  *  *  The  Provincial  Insurance 
Company's  policy  covered  the  same  property  to  the  amount 
of  $6,000,  as  was  covered  by  the  defendants'  policy.  *  * 
"  My  total  loss  was  $26,800  by  the  fire  :  my  total  insurance 
was  $15,000." 

Re-examination : — "  When  I  said  in  cross-examination 
that  the  two  policies  covered  the  same  material,  I  meant 
that  some  of  the  material  covered  by  defendants'  policy, 
was  also  covered  by  the  Provincial  Company's  policy,  as 
manufactured  machines  or  implements." 

The  plaintiff  said  also  in  his  cross-examination :  "  Mr. 
Suter  was  the  agent  of  defendants'  company  and  of  the 
Provincial  Company  at  Dun  das.  He  told  me  he  would 
give  notice  to  the  defendants  of  the  insurance  in  the  Pro- 
vincial. I  remarked  to  him  that  he  was  the  agent  of  both 
companies,  and  I  asked  if  he  was  going  to  notify  these 
companies  of  the  additional  insurance,  and  he  said  he 
would  do  so.  Trusting  to  his  doing  so,  I  did  not  further 
notify  the  companies  or  any  other  of  their  agents.  I  did 
not  ask  Suter  to  notify  the  companies,  but  he  told  me  he 
would  do  so." 

At  the  close  of  the  plaintiff's  case,  the  counsel  for  the 
defendants,  moved  for  a  nonsuit : 

1.  Because  the  37th  section  of  the  36  Vic.  ch.  44,  O., 
had  not  been  complied  with,  the  plaintiff  having  effected 
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.a  double  insurance,  and  not  having  notified  the  defendants 
of  it. 

2.  That  the  notice  to  Suter  was  not  a  notice  in  writing, 
nor  a  notice  at  all  binding  on  the  defendants. 

The  defendants'  counsel  contended  that  it  was  a  matter 
■of  construction  for  the  Court  to  determine,  whether  the 
later  policy  was  or  was  not  upon  the  same  property  which 
was  covered  by  the  defendants'  policy. 

The  plaintiff's  counsel  argued  that  the  two  policies  did 
not  cover  the  same  property. — one  covered  stock  to  be 
used  in  manufacture,  the  other  stock  manufactured  or 
in  process  of  being  manufactured  :  that  where  the  one 
policy  ceased  to  apply,  the  other  began  to  attach  :  that  if 
it  was  necessary  to  give  notice,  notice  had  been  given  to 
the  defendants  by  the  notice  and  knowledge  of  Mr.  Suter, 
their  agent,  and  that  Suter  had  a  notice  in  writing  of  it, 
because,  when  he  took  the  application  of  plaintiff  for  in- 
surance in  the  Pro\intial  Company,  that  was  express  notice 
in  writing  that  the  plaintiff  was  insuring  or  had  insured 
with  the  Provincial. 

The  learned  Judge  noted  his  opinion  fully  in  his 
notes.  He  expressed  himself  against  the  plaintiff,  but  he 
declined  to  nonsuit,  reserving  leave  to  the  defendants  to 
move  the  full  Court  if  necessary. 

The  defence  was  then  entered  into. 

The  plaintiff  Avas  recalled  by  the  defendants.  The  de- 
fendants' counsel  asked  him  :  "  Did  you  expect  that  the 
defendants'  policy  would,  or  was  it  intended  to  cover 
stock  after  it  was  manufactured  and  ready  for  sale "  It 
was.  It  was  intended  to  cover  parts  of  the  machinery  as 
they  were  ready  to  be  put  together.  The  words  in  the 
Provincial  policy,  in  my  opinion,  cover  the  same  property 
as  in  the  defendants  policy." 

Cross-examination  : — "  When  I  said  in  examination  in 
chief,  to-day,  that  the  Provincial  policy  covered  the  same 
property  as  the  defendants'  policy  did,  I  meant  that  some 
of  the  material  covered  by  the  defendants'  policy  was  also, 
when  worked  up  into  machines,  covered  by  the  Provincial 
policy.    I  understand  the  term  '  manufactured  stock '  as 
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meaning  parts  of  a  machine  completed,  ready  to  be  put 
together  to  form  the  machine.  I  consider  the  material 
when  worked  into  the  different  parts  as  '  unfinished  ma- 
chinery.' I  also  consider  that  these  different  parts  would 
be  '  manufactured  stock.'  " 

The  secretary  and  manager  of  the  defendants'  company 
said  local  agents  had  no  authority  to  receive  notices  of 
further  insurance,  and  the  defendants  had  no  knowledge 
of  the  further  insurance  in  the  Provincial  till  after  the  fire, 
and  he  considered  the  property  insured  in  the  two  policies 
to  be  the  same. 

3Ir.  Buter  said  he  had  no  authority  to  receive  notices  of 
further  insurance.  The  plaintiff  asked  him  to  notify  the 
defendants  of  the  insurance  in  the  Provincial,  and  he 
promised  to  do  so,  but  foi-got  it.  He  understood  the  pro- 
perty in  the  two  policies  was  the  same.  The  Provincial 
policy  was  intended  to  cover  thc^e  machines  reaching 
completion  and  completed. 

Mr.  OReilly,  secretary  of  the  Beaver  Insurance  Com- 
pany, was  of  opinion  the  two  policies  covered  the  same 
property  from  beginning  to  end. 

The  learned  Judge  at  the  close  of  the  evidence,  was  of 
opinion,  especially  from  the  evidence  of  the  plaintiff,  that 
the  two  policies  covered  the  same  property,  and  that  the 
condition  against  further  insurance  was  broken,  but  he  de- 
clined again  to  nonsuit.  He  left  several  questions  for  the 
jury  to  answer ;  and  their  answers  Avere  as  follows  : 

1.  Was  the  insurance  with  the  Provincial  effected  by  the 
plaintiff'  ?  Yes. 

2.  If  so,  was  it  an  insurance  on  any  of  the  property 
covered  by  the  defendants'  polic}^  ?  No. 

3.  Were  the  plaintiff''s  goods,  or  any  part  thereof,  at  the 
time  of  their  destruction,  stock  manufactured,  or  was  any 
part  thereof,  stock  in  process  of  manufacture  ?  Yes. 

4.  Were  the  plaintiff's  goods,  or  any  part  thereof,  at  the 
time  of  their  destruction,  '  agricultural  machinery  in  pro- 
cess of  construction  and  unfinished  V  Yes. 

5.  Were  any  of  the  goods  of  the  description  mentioned  in 
the  fourth  question,  covered  by  the  defendants'  policy  ?  No. 
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6.  What  was  the  value  of  the  goods  destroyed,  covered 
by  the  defendants'  policy  ?  82,110,  with  interest ;  interest 
.SI 00.    Verdict  for  plaintiff,  and  damages  S2,210. 

During  Easter  term  last.  May  16,  1876,  Barry  obtained, 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  pursuant 
to  leave  reserved,  on  the  ground  of  the  plaintiff*  having 
made  a  double  insurance,  as  in  the  sixth  plea  mentioned,  of 
which  he  had  given  no  notice  to  the  defendants  :  that 
there  was  no  evidence  to  warrant  a  finding  for  the  plaintiff", 
and  the  learned  Judge  should  have  entered  a  nonsuit,  or 
have  directed  a  verdict  to  be  found  for  the  defendants  ; 
or  why  a  new  trial  should  not  be  ordered,  the  verdict 
being  contrary  to  law  and  evidence  and  the  Judge's 
<iharge. 

During  this  term,  August  29,  1876,  B.  B.  Osier,  Q.  C, 
shewed  cause.  The  questions  upon  the  sixth  plea  were  for 
the  jury  to  determine,  and  they  have  found  for  the  plain- 
tiff". There  was  not  a  double  insurance  as  pleaded  by  the 
•defendants.  The  two  policies  were  on  the  same  property, 
but  upon  it  in  its  diff*erent  states.  The  one  policy  began 
to  attach  when  the  other  ceased  to  be  applicable.  That 
was  all  the  plaintiff*  meant,  when  he  said  the  two  policies 
Avere  upon  the  same  property.  The  two  policies  never 
covered  the  same  property  while  it  was  in  any  particular 
state,  from  the  time  it  was  stock  on  hand  in  its  rough 
form,  till  it  was  manufactured  and  formed  a  completed 
machine. 

He  referred  to  36  Vic.  ch.  44  sec.  37,  0.,  and  to  Filschie  v. 
Hogg,  35  U.  C.  R.  94. 

Barry  supported  the  rule.  The  two  policies  covered 
the  same  property,  and  at  the  same  time.  That  is  their 
•construction,  and  it  was  the  opinion  of  those  examined  at 
the  trial,  including  the  plairitiff*,  and  it  was  the  opinion  of 
the  learned  Judge.  He  referred  to  36  Vic.  ch.  44,  sees. 
37,  38,  and  to  Weinaugh  v.  Provincial  Ins.  Co.,  20  C.  P. 
405. 
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September  26,  1876.  Wilson,  J. — It  is  the  duty  of  the 
Court  or  the  Judge  to  place  the  proper  construction  upon 
all  written  -documents. 

In  many  cases  the  writing  may  require  to  be  explained, 
but  when  that  explanation  has  been  made,  the  construction 
of  it  remains  with  the  Judge. 

If  it  is  disputed  what  the  meaning  of  certain  terms  is,, 
the  evidence  given  to  affix  the  true  meaning  to  them 
must  be  left  to  the  jury,  and  upon  their  finding  the  proper 
legal  interpretation  will  then  be  given  to  it  by  the  Court 
or  Judge.  All  documents  are  to  be  construed  in  their 
primary  sense,  unless  it  appear  they  must  be  construed  in 
some  other  sense. 

It  is  disputed  here  whether  the  Judge  or  the  jury  should 
have  determined  the  meaning  of  the  language  used  in  the 
two  policies  in  question,  so  as  to  discover  whether  there 
was  a  double  insurance  upon  the  goods — that  is,  two  in- 
surances upon  the  same  property  at  the  same  time. 

The  learned  Judge  received  evidence  of  the  meaning  of 
the  words  used  to  describe  the  property.  He  then  gave 
his  opinion  of  the  legal  effect  of  the  policies  upon  the  evi- 
dence so  given,  and  he  also  left  the  wording  of  the  policies^ 
and  the  evidence  so  given  as  to  their  meaning  to  the  jury, 
to  say  what  meaning  they  attached  to  the  language. 

The  learned  judge  was  in  favour  of  the  defendants'  read- 
ing.   The  jury  were  in  favour  of  that  of  the  plaintiff. 

The  defendants  insured  for  the  plaintiff  on  his  stock 
manufactured  and  in  process  used  for  the  manufacture  of 
agricultural  machinery." 

The  Provincial  Company  insured  for  the  plaintiff  "  on 
agricultural  machineiy  in  process  of  construction,  finished 
and  unfinished." 

The  defendants  insured  :  1.  The  stock  manufactured  of 
agricultural  machinery  ;  and  2.  The  stock  in  process  of 
manufacture  for  agricultural  machinery. 

That  would  include  all  the  stock  but  the  rough  or  raw,, 
or  original  materials,  on  which  no  work  towards  adapting, 
it  for  agricultiu'al  machinery  had  been  done.    "  The  stock 
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manufactured"  would  include  the  finished  agricultural 
machinery,  and  I  think  it  would  include  also  the  stock 
manufactured  into  the  different  parts  which  are  required 
to  form  the  finished  machine,  but  which  had  not  been  put 
together  to  make  the  completed  articles,  such  as  wheels 
and  the  various  other  matched  parts  wdiich  had  been 
prepared  and  were  ready  for  combination. 

It  was  probably  to  make  sure  of  such  last  mentioned 
portions  being  protected  by  the  policy,  that  the  second 
part  of  the  goods  was  described  as  stock  "  in  process  "  used 
for  that  purpose. 

There  seems  to  be  no  difiiculty  in  comprehending  that 
policy  in  its  ordinary,  plain,  and  primary  sense.  There  are 
no  technical  or  scientific  terms  used,  nor  is  there  any  am- 
biguity to  be  cleared  up,  nor  is  there  any  usage  or  custom 
to  o-ive  a  difierent  meanincj  to  the  lannruacje,  nor  are  there 
any  surrounding  circumstances  which  have  to  be  narrated 
in  order  to  shew  what  it  was  the  parties  were  bargaining 
about,  or  that  any  special  meaning  was  attached  to  any  of 
the  expressions.  The  document  was  therefore  for  the 
Court  to  expound,  and  not  for  the  jury. 

What  then  is  the  reading  of  the  second  policy  ?  It  was 
"  on  agricultural  machinery  in  process  of  construction, 
finished  and  unfinished."  That,  like  the  preceding  policy, 
did  not  cover  the  raw  or  original  materials.  It  covered, 
certainly  the  agricultural  machinery  "  in  process,"  whether 
it  was  finished  or  unfinished.  But  did  it  cover  the  finished 
machines  ?  It  is  not  clear  that  it  did.  The  words  "'finish- 
ed and  unfinished  "  seem  to  apply  to  that  part  only  of  the 
machines  or  machinery  which  was  in  process  of  construc- 
tion. If  the  policy  had  been  "  on  agricultural  machinery, 
finished  and  unfinished,"  the  perfect  machine  as  well  as  the 
component  parts  of  it  would  have  been  plainly  within  the 
terms.  But  when  the  words  "  in  process  of  construction,'* 
come  in  before  "finished  and  unfinished,"  the  generality 
of  the  words  "  agricultural  machinery,"  seems  to  be  altered 
and  narrowed  to  such  parts  of  it  as  were  "  in  process  of 
construction"  only. 
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It  is  possible  to  read  the  policy,  with  some  little  violence, 
as  applicable  to  the  finished  machine,  as  well  as  to  those 
parts  of  it  which  were  in  process  of  construction.  If  it 
be  so  read,  then  it  is  identical  with  the  defendants'  policy. 
If  it  be  restricted  to  such  machinery  as  was  in  process  of 
construction,  it  is  still  identical  so  far  with  a  part  of  the 
defendants'  policy.  It  is  then  of  no  consequence  whether 
the  second  policy  is  so  extensive  as  to  cover  the  perfect 
machine  as  well  as  the  separate  parts  of  it,  as  may  be  the 
case,  or  whether  it  is  limited  to  the  separate  parts  only ; 
for  in  either  event  the  result  is  the  same,  that  there  was  a 
double  insurance. 

The  plaintiff's  own  evidence  shews  he  meant  to  insure 
the  same  property  with  the  Provincial  which  he  had  in- 
sured with  the  defendants,  and  his  policy  with  the  Pro- 
vincial specifies  the  defendants'  prior  insurance  as  a  further 
insurance,  and  the  plaintiff'  desired  Mr.  Suter,  the  agent,  in 
accepting  risks  for  the  two  companies,  to  notify  the  de- 
fendants of  his  further  insurance  being  made  with  the 
Provincial.  The  notice  to  Mr.  Suter  of  such  further  in- 
surance was  not  a  notice  to  the  company  in  any  form,  for 
he  had  no  authority  to  receive  such  a  notice  ;  his  duty  was 
completed  by  the  acceptance  of  the  risk'.  He  had  no  power 
to  modify  it,  n6r  to  receive  anything,  nor  to  do  anything 
farther  than  to  accept  of  risks  and  to  forward  the  applica- 
tions to  the  head  office  of  the  company, 

I  agree  with  the  ruling  and  opinion  of  the  learned  Judge 
"who  tried  the  cause,  and  I  differ  from  the  jury,  who  found 
that  none  of  the  plaintiff''s  goods  which  were  "  agricultural 
machinery  in  process  of  construction  and  unfinished,"  were 
covered  by  the  defendants'  policy.  I  think  they  were,  and 
I  am  of  opinion  there  was  nothing  in  the  defendants'  policy 
which  required  to  be  submitted  to  the  jury  for  their  inter- 
pretation, and  that  their  opinion  is  neither  authoritative 
nor  correct. 

The  rule  must  be  absolute  to  enter  a  nonsuit 

Harrison,  C.  J.,  and  Morrison,  J.,  concurred. 

Rule  absolute. 
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Morrow  v.  Waterloo  County  Mutual  Fire  Ins.  Co, 

Insurance — Certificate  of  nearest  rna(jistrate — Reasonable  condition — 36  Vic. 
ch.  44  .w.  33;  38  Vic.  ch.  65  sec.  1,  0.— Pleading. 

The  policy  of  a  mutual  company  required  a  certificate  of  the  loss,  &c., 
under  the  hand  of  the  magistrate  or  notary  public  most  contiguous  to 
the  place  of  the  fire ;  and  there  was  a  plea  that  the  plaintifif  had  not 
furnished  such  certificate,  on  which  issue  was  joined.  The  plaintiflP  at 
the  trial  applied  for  leave  to  reply :  1.  That  it  was  by  accident  or  mis- 
lake  that  it  was  not  furnished  5  2.  That  defendants  did  not  within  a 
reasonable  time  object  to  the  proofs  as  regarded  this  certificate ;  and 
8.  That  the  condition  was  unreasonable.  It  appeared  that  the  certifi- 
cate furnished  was  by  a  magistrate  of  another  county,  who  had  not 
enquired  into  the  circumstances :  that  there  were  suspicions  as  to  the 
fire  ;  and  that  the  two  nearest  magistrates  would  not  have  given  the 
necessary  certificate.  The  learned  Judge,  after  hearing  this  evidence, 
refused  to  add  these  replications,  and  found  as  a  fact  that  it  was  not  by 
accident  or  mistake  the  certificate  was  not  furnished,  but  that  the 
plaintiff  refrained  from  applying  to  the  proper  magistrates  because  he 
knew  they  would  refuse. 

Held,  that  under  36  Vic.  ch.  44,  sec.  33,  0.,  the  plaintiff  might  insist  that 
the  condition  was  unjust  or  unreasonable  without  specially  pleading  it: 
but  that  it  was  clearly  not  unjust  or  unreasonable  j  and  the  Court,  under 
the  Administration  of  Justice  Act.  sec.  34,  refused  a  new  trial  on  the 
ground  that  the  objection  was  not  allowed  at  the  trial. 

Semhle,  that  a  demurrer  is  the  proper  mode  of  raising  the  question. 

Held,  also,  that  the  non-compliance  with  the  condition  was  not  excused 
under  38  Vic.  ch.  65,  sec.  1,  the  omission  to  give  the  certificate  not 
having  been  caused  by  necessity,  accident  or  mistake,  and  the  statement 
or  proof  of  loss  not  having  beea  given  in  good  faith.  A  nonsuit  was 
therefore  upheld. 

The  facts  relied  upon  to  bring  the  case  within  that  section  must  be  pleaded. 

Action  on  two  policies.  First  count  on  a  policy  upon 
drugs  and  medicines  contained  in  a  frame  store,  situate  on 
Main  street,  in  the  village  of  Cheltenham,  in  the  county 
of  Peel. 

Second  count  on  a  policy  upon  liquors,  &c.,  patent  medi- 
cines, &c.,  in  the  same  premises. 

Third  plea  to  first  count,  that  the  plaintiff  did  not  fur- 
nish a  certificate  under  the  hand  of  the  magistrate  or 
notary  public  most  contiguous  to  the  place  of  the  fire,  as 
required  by,  and  in  accordance  with  the  covenant  and 
agreement  in  that  behalf  contained  in  the  policy. 

Eighth  plea  to  second  count,  similar  to  third  plea  to  first 
-count. 

Issue. 

56 — VOL.  XXXIX  U.C.R. 


442         queen's  bench,  trinity  term,  40  VIC,  1876. 


The  cause  was  tried  before  Moss,  J.,  at  the  last  Spring 
Assizes  held  at  Brampton. 

The  plaintiff  was  nonsuited,  because  he  had  not  observed 
the  condition  in  the  pleas  above  mentioned. 

On  the  opening  of  the  case  the  plaintiff^'s  counsel  applied 
for  leave  to  reply  to  these  *pleas  : — 1.  That  it  was  by  acci- 
dent or  mistake  the  certificate  was  not  furnished.  2.  That 
the  defendants  did  not  object  to  the  proofs  put  in  within  a 
reasonable  time,  as  respects  the  certificate  of  the  magistrate. 
8.  That  the  condition  was  unreasonable. 

It  was  agreed  that  a  jury  should  be  called,  and  that 
evidence  should  be  entered  into  as  to  whether  it  was  by 
accident  or  mistake  the  certificate  was  not  furnished,  and 
that  the  learned  Judge  should  then  determine  what  course 
to  take. 

William  Allan,  said:  I  am  a  magistrate,  and  have  been- 
so  for  many  years.  I  am  now  a  magistrate  in  Halton.  I 
used  to  be  a  magistrate  for  the  county  of  Peel.  The  declara- 
tion and  certificate  produced  was  made  before  me.  I  moved 
into  Halton  in  1839, and  have  lived  there  ever  since.  I  recol- 
lect the  circumstances  connected  with  the  declaration  and 
certificate.  The  plaintifif  and  his  brother,  Dr.  Morrow, 
came  to  me  and  said  they  had  sent  a  list  to  the  company 
before,  and  that  the  company  had  objected  to  it,  requiring 
further  details.  The  plaintiff*  was  about  to  hurry  away  to 
make  an  affidavit.  I  thought  he  might  as  well  make  it 
in  the  county  of  Halton  as  in  the  county  of  Peel,  and  that 
the  company  would  make  no  objection  to  it.  I  said  so  to 
them.  I  signed  the  certificate.  I  thought  if  I  could  take 
the  affidavit  I  could  give  the  certificate.  I  never  thought 
of  my  being  a  magistrate  of  another  county.  I  had  known 
plaintiff"  and  his  brother  since  their  infancy.  That  made 
me  give  the  certificate  readily. 

Cross-examination — I  did  not  notice  that  I  had  to  cer- 
tify as  to  character.  I  live  14  or  15  miles  away.  I  asked 
no  questions  about  the  fire.  I  had  not  been  at  the  fire.  I 
made  no  examination  about  the  matter  of  the  fire.  I  would 
not  have  given  such  a  certificate  as  the  policy  I  now  look 
'Bt  demands. 
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Re -examination — They  came  to  me  twice ;  the  second 
time  to  make  out  the  statement  in  detail. 

John  H.  Morrow,  plaintiff,  said  in  cross-examination  : 
I  won't  swear  I  knew  Mr.  Henr}^  was  the  nearest  magis- 
trate. I  knew  Mr.  Ljnies  in  Cheltenham  was  a  magistrate. 
I  did  not  know  that  it  was  then  suspected  the  iire  was 
caused  by  me.  I  spoke  to  Mr.  Henry,  or  he  to  me,  about 
the  fire.  I  did  not  know  that  Henry  or  Lynes  would  not 
have  certified  to  the  iire  being  accidental.  I  knew  Haynes 
was  a  maoristrate  livinof  near.  I  made  the  second  affidavit 
before  Mr.  Storey,  the  reeve  of  Acton.  I  did  not  know  I  was 
presenting  a  certificate  that  was  not  true.  I  knew  that  Mr. 
Allan  had  not  examined  into  the  circumstances  of  the  fire. 
It  may  be  ten  or  twelve  miles  to  Cheltenham  from  Acton. 
There  were  three  magistrates  in  or  near  Cheltenham. 
There  was  an  inquest  with  relation  to  this  fire  about  the 
end  of  June  or  beginning  of  J uly.  I  can't  say  I  then  knew 
of  Mr.  Henry's  suspicions.  I  did  not  hear,  as  T  know,  of 
any  one  accusing  me  of  the  fire.  The  fire  happened  on  the 
3rd  of  April.    I  swear  I  never  read  the  policies. 

Defence. 

Wm.  Henry  :  I  am  a  magistrate  of  Peel ;  reside  in  Chel- 
tenham. The  plaintiff  lived  in  the  next  building  to  me  : 
about  four  feet  between  us.  I  do  not  know  that  he  ever 
tried  to  get  a  certificate  from  a  magistrate  in  Cheltenham. 
There  were  suspicions  from  the  start  about  the  fire.  Mr. 
Haynes  and  Mr.  Lynes  Avere  magistrates  in  the  immediate 
neighbourhood.  Mr.  Lawrence,  a  magistrate,  lives  within 
half  a  mile  of  the  plaintiff's  father.  I  would  not  have 
granted  a  certificate  to  the  plaintiff  under  the  circumstances. 

Charles  Haynes,  said  :  I  am  a  justice  of  the  peace  of 
Peel.  Have  been  since  1862.  I  know  plaintifi'.  Live 
about  a  quarter  of  a  mile  from  the  village.  There  was  a 
rumour  about  the  fire  being  a  suspicious  one.  If  I  had 
been  applied  to  for  a  certificate  I  could  not  conscientiously 
have  given  it.  Nearly  every  one  around  talked  about  it, 
and  thoucrht  it  was  not  an  accident. 

Cross-examination:  I  know  that  plaintiff  was  afterwards 
tried  and  acquitted  for  arson. 
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Mr.  Lynes  gave  the  like  evidence. 

The  learned  Judge  then  refused  leave  to  add  the  replica- 
tions asked  for.  He  noted  that  he  said  :  "  I  hold  that 
as  a  matter  of  fact,  it  was  not  through  necessity,  accident, 
or  mistake,  that  the  certificate  of  Mr.  Allan  was  procured. 
The  plaintiff  upon  examination  convinced  me  that  he 
refrained  from  applying  to  the  magistrates  at  Cheltenham, 
because  he  knew  he  could  not  get  the  required  certificate 
from  any  of  them.  I  find  the  certificate  of  Mr.  Allan  was 
not  forwarded  in  good  faith.  Upon  my  refusing  to  add 
these  replications,  Mr.  Cameron  admits  that  he  must  be 
nonsuited,  unless  in  the  present  state  of  the  pleadings  he  is 
entitled  to  a  judgment :  that  the  clause  is  unreasonable  and 
void.  This  I  decline  to  hold,  and  the  plaintifi"  is  therefore 
nonsuited." 

During  Easter  term,  May  19, 1976,  J.  Hillyarcl  Cameron, 
Q.  C,  obtained  a  rule  calling  on  the  defendants  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside  and  a  new  trial 
ordered,  on  the  ground  that  the  nonsuit  was  against 
law  and  evidence,  as  the  plaintifi"  was  entitled  to  shew, 
without  any  special  replication  to  that  efiect,  that  the 
condition  in  the  policy  requiring  a  certificate  from  a 
magistrate  or  notary  public  most  contiguous  to  the  place 
of  the  fire,  was  unreasonable  and  unjust  ;  also,  that 
evidence  might  be  given  without  any  replication  that 
the  defendants  had  lost  their  right  by  their  conduct  to 
insist  upon  any  such  certificate ;  also,  that  evidence  might 
be  given  that  such  certificate  was  given  by  accident  or 
mistake,  without  any  special  replication  to  that  effect ; 
also,  that  if  necessary  the  learned  Judge  should  have 
allowed  the  replications  that  were  moved  by  the  plaintiff* 
on  the  said  several  points  to  be  put  in  at  the  trial. 

In  this  term,  September  8, 1 876,  M.  C.  Cameron,  Q.  C,  shewed 
cause.  The  learned  Judge  refused  to  allow  the  pleadings  to 
be  amended  at  the  trial  to  let  in  the  replications  referred 
to,  and  he  refused  to  hear  evidence  on  the  issues  as  they 
.stood,  that  the  condition  was  unreasonable  and  void. 
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Under  the  statute  38  Vic.  ch.  05,  sec.  1,  0.,  he  rightly  refused 
to  aid  the  plaintiff  upon  the  evidence  which  he  himself 
gave,  and  he  rightly  excluded  the  evidence  upon  a  mere 
issue  taken  on  the  pleas. 

/.  E.  Cameron,  Q.  C,  supported  the  rule.  The  nonsuit 
would  have  been  right  but  for  the  statute  just  mentioned- 
But  under  that  statute  which  was  intended  to  aid  just  such 
defects  as  the  defendants  were  taking  advantage  of  in  the 
present  case,  the  plaintifi'  should  have  been  allowed  either 
to  amend  his  pleadings  or  to  give  evidence  upon  the  record 
such  as  he  proposed  to  give  as  it  then  stood. 

The  certificate  of  the  magistrate  in  a  part  of  the  proof  of 
loss,  for  until  it  is  produced  the  loss  is  not  payable.  The 
magistrate  who  gave  the  certificate  here  was  not  the 
nearest  magistrate  to  the  place  of  the  fire.  That  is  a 
matter  which,  by  the  statute,  the  p)hiintiff  should  have 
been  relieved  against. 

September  2G,  1876.  Wilson,  J. — At  the  trial  the  plain- 
tiff's counsel  desired  among  other  answers,  to  reply  that 
the  condition  pleaded  in  the  third  and  eighth  pleas  was 
unreasonable.  It  was  agreed  evidence  should  be  taken 
for  the  purpose  of  enabling  the  learned  Judge  to  determine 
whether  it  was  by  accident  or  mistake  the  certificate  was 
not  furnished  in  the  manner  which,  and  by  the  person  who 
was  required  by  the  condition  to  furnish  it. 

The  evidence  was  taken,  and  the  learned  Judge  refused 
to  allow  the  replications  to  be  added. 

The  plaintiff's  counsel  then  admitted  he  could  not  proceed 
unless  he  was  at  liberty  to  shew  the  unreasonableness  of 
the  condition  upon  the  issues  then  found  on  these  pleas. 
But  the  learned  Judge  declined  to  hear  such  evidence.  The 
plaintiff's  rule  raises  that  question. 

The  36  Vic.  ch.  44,  sec.  33, 0.,  enacts  that  ''Every  condition 
endorsed  upon  or  affecting  any  policy  of  insurance  which 
shall  be  held  by  the  Court  or  Judge  before  whom  any 
question  relating  thereto  shall  be  tried  not  to  be  just  and ' 
reasonable,  shall  be  absolutely  null  and  void." 
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The  matter  has  to  Le  determined  by  a  Court  or  a  Judge. 

If  it  had  to  be  tried  by  a  jury,  the  plaintiff  would  have 
been  bound  to  reply  that  the  condition  was  not  just  and 
reasonable.  But  as  it  is  to  be  tried  by  the  Court  or  Judge, 
it  is  not  necessary  such  a  replication  should  be  pleaded  if 
all  the  facts  sufficiently  appear  upon  the  record  to  enable  it 
to  be  decided  whether  such  a  condition  is  just  and  reason- 
able or  not. 

Here  the  condition  is  set  out — all  the  facts  appear  from 
which  its  effect  can  be  determined.  It  is  not  suggested 
that  any  other  circumstances  are  necessary  to  be  stated  to 
enable  its  reasonableness  to  be  judged  of.  The  plaintiff 
asked  leave  only  to  aver  that  it  was  not  just  and  reasonable, 
or  to  be  allowed  to  have  that  fact  decided  upon  the  mere 
issue  joined  upon  the  pleas. 

I  am  of  opinion  that  by  the  rules  of  pleading  the  Judge 
could  have  determined  the  validity  of  that  condition  upon 
the  pleadings  as  they  stood  at  the  trial,  and  as  they  now 
stand.  The  plaintiff*  might  have  raised  the  question  of  its 
reasonableness  if  he  had  desired  to  do  so  by  a  demurrer, 
because  that  question  is  sufficiently  presented  upon  the 
record.  A  replication  that  the  condition  was  not  just  and 
reasonable  is  not  required.  It  is  for  the  defendants,  who 
have  pleaded  it,  to  shew  it  is  just  and  reasonable,  for  if 
the}^  do  not  shew  that,  then  it  is  absolutely  null  and 
void." 

The  cases  on  the  point  to  which  I  may  refer  have  arisen 
under  the  Imperial  Railway  and  Traffic  Act  of  1854. 

In  Simons  v.  Great  Western  R  W.  Co.,  18  C.  B.  805,  the 
third  and  fourth  pleas  relied  upon  certain  conditions  con- 
tained in  the  document  relating  to  the  carriage  of  the 
goods.  The  plaintiff  joined  issue.  He  also  replied,  setting 
out  the  document  in  full,  with  all  the  conditions,  and  then 
averred  that  the  contract  was  made  after  the  Traffic  Act ; 
that  the  loss  of  and  damage  to  the  goods  was  by  the  default 
or  neglect  of  the  defendants  in  the  receiving,  forwarding, 
•or  delivery  of  the  goods ;  and  that  by  virtue  of  the  Act, 
the  defendants  were  liable,  notwithstanding  the  conditions, 
and  that  the  contracts  were  void* 
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The  defendants  rejoined  that  the  conditions  in  the  repli- 
cation and  pleas  mentioned  w^ere  just  and  reasonable,  and 
-also  demurred  to  the  replication,  because,  among  other 
causes,  the  plaintiff  ought  to  have  shewn  that  the  terms  of 
the  contract  were  unjust  and  unreasonable. 

The  plaintiff  demurred  to  the  rejoinder  because  "  it 
referred  matter  of  law  to  the  jury ;  and  that  the  reason- 
ableness of  the  conditions  was  matter  to  be  determined  by 
b}^  the  Court  and  not  by  the  jury." 

In  the  course  of  the  argument,  which  raised  much  more 
important  matters  for  decision  than  the  one  as  to  the  mode 
of  raising  the  fact  of  the  reasonableness  or  unreasonable- 
ness of  the  conditions  for  decision,  it  was  contended  the 
replication  sliould  have  averred  the  unreasonableness ;  and, 
on  the  other  side,  that  the  rejoinder  was  bad  for  doing  so. 

And  when  the  defendants'  counsel  asked  leave  to  have  the 
rejoinder  amended  in  that  respect  if  necessary,  Cresswell,  J., 
said,  p.  824,  "If  it  is  set  out,  and  it  is  for  the  Court,  it  is  not 
necessary  to  aver  it." 

Jervis,  C.  J.,  "I  think  it  is  quite  sufficiently  brought 
before  us."  . 

In  giving  judgment  the  Chief  Justice  said,  p.  830,  "  I  think 
the  matter  is  sufficiently  brought  before  the  Court  to  enable 
us  to  decide  it,  and  that  the  fourth  plea,  which  states  that 
the  goods  Avere  to  be  carried  at  a  certain  special  mileage 
rate,  *  *  is  a  good  plea.  As  to  the  third  plea,  I  think  it  is  a 
bad  one,  inasmuch  as  it  seeks  to  relieve  the  company  from 
the  consequences  of  the  loss  or  non-delivery  of  the  goods, 
by  reason  of  insufficient  or  improper  package,  which  in  my 
judgment  is  not  reasonable  as  a  ground  of  relief.  I  think 
the  Court  is  bound  to  look  at  the  particular  matter  in  each 
case,  to  see  whether  the  condition  is  just  and  reasonable 
or  not." 

In  another  case  on  the  same  page,  which  was  considered 
along  with  the  preceding  one,  the  Court  could  not  give 
judgment  on  it,  as  the  County  Court  Judge  had  not  sent 
proper  materials  to  enable  the  Court  to  say  whether  the 
contract  was  just  and  reasonable  or  not. 
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In  McManus  v.  Lancashire  and  YorhsMre  R.  W.  Co.,  2' 
H.  &  N.  693,  the  condition  was  pleaded,  and  issue  taken  on 
it,  and  the  question  of  reasonableness  or  not  was  determined 
on  that  issue. 

The  same  in  Leivis  v.  Great  Western  R.  W.  Co.,  5  H.  & 
N.  867.  In  that  case  Channell,  B.,  said,  at  p.  870  :  "  Where 
the  ,  pleas  set  out  the  conditions,  as  here,  must  not  the 
objection  that  they  are  unreasonable  be  taken  by  demurrer?" 

In  Peek  v.  North  Staffordshire  R.  W.  Co.,  E.B.  &  E.  958, 
the  fourth  plea  stated  the  condition  simply.  The  fifth 
plea  stated  it  as  a  just  and  reasonable  condition,  upon  which 
issues  were  joined.  The  Judge  at  the  trial  decided  on  the 
reasonableness  of  the  conditions  in  and  as  to  both  pleas. 

In  Harrison  v.  The  London,  Brighton,  and  South  Coast 
R.  W.  Co.,  2  B.  &  S.  122,  the  pleas  set  out  the  conditions,  on 
which  issues  were  taken.  On  a  case  reserved,  the  Court 
determined  the  conditions  to  be  unreasonable. 

Upon  principle,  as  well  as  upon  the  decisions  referred  to, 
the  fact  of  reasonableness  need  not  be  averred  in  the  plea, 
nor  if  it  be  not  in  the  plea,  need  the  unreasonableness  be 
averred  in  the  replication.  The  question  may.be  raised  by 
a  demurrer,  which  seems  the  more  correct  way  of  raising 
it;  but  the  Judge  may  also  determine  it  at  the  trial  upon 
an  issue  joined  on  a  plea  setting  out  the  carriage  of  the 
goods,  &c.,  upon  the  conditions  relied  upon. 

The  plaintiff  was  therefore  at  liberty  to  dispute  at  the 
trial  the  reasonableness  of  the  condition.  It  was  a  matter 
for  the  defendants  to  establish  in  the  first  instance.  That 
course  was  not  adopted.  Should  we  therefore  grant  a  new 
trial  ? 

By  the  Administration  of  Justice  Act,  1874,  sec.  34,  "A 
new  trial  shall  not  be  granted  on  the  ground  of  misdirec- 
tion, or  of  the  improper  admission  or  rejection  of  evidence, 
unless,  in  the  opinion  of  the  Court  to  which  application  is 
made,  some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial  of  the  action." 

Has  any  substantial  wrong  or  miscarriage  been  occasioned 
in  the  trial  of  the  action  ? 
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Is  there  any  ground  or  pretext  for  alleging  that  the  con- 
dition in  question  is  unreasonable  ?  I  think  there  is  not. 
The  case  of  Worsley  v.  Wood,  6  T.  R.  710,  is  a  decision  upon 
the  like  condition,  and  judgment  was  arrested,  because  that 
condition  was  not  averred  to  have  been  complied  with. 

Lord  Kenyon,  C.  J.,  said,  p.  718  :  "  That  this  is  a  prudent 
regulation  this  very  case  is  sufficient  to  convince  us." 

Ashurst,  J.,  said,  p.  720  :  Nor  is  there  anything  unrea- 
sonable in  these  terms." 

Law^rence,  J.,  said,  p.  722  :  "  These  terms  seem  highly 
reasonable ;  it  is  a  duty  that  the  office  owe  to  the  public  as 
well  as  to  themselves  to  take  every  precaution  to  protect 
them  against  fraud  ;  and  unless  some  such  check  as  the 
present  were  interposed,  the  office  would  be  holding  out 
a  premium  to  wicked  men  to  set  fire  to  their  own 
houses." 

In  that  case  it  was  averred  that  the  minister  and  church- 
wardens who,  with  some  respectable  householders  of  the 
parish,  were  required  to  give  the  certificate,  refused  to  give 
it  without  any  reasonable  or  probable  cause  for  their  refusal ; 
but  that  four  respectable  householders  of  the  parish  gave  it. 

The  Court  said  such  a  certificate  could  not  be  received 
in  place  of  the  one  bargained  for,  for  if  such  a  certificate 
could  be  substituted,  the  pkintiff*  might  equally  claim  that 
a  certificate  granted  by  the  inhabitants  of  the  next  or  any 
other  parish  would  have  answered  the  purpose. 

It  has  never  been  disputed  to  the  present  time  that  such 
a  condition  is  a  reasonable  one,  and  the  facts  of  this  case 
do  very  forcibly  prove  the  propriety,  necessity,  and  safety 
of  such  a  regulation. 

There  was  a  suspicion  entertained  in  the  village  that  the 
plaintiff"  had  destroyed  his  own  premises.  There  was  a 
magistrate  living  within  a  few  feet  of  him  at  the  time. 
There  were  other  magistrates  in  the  village,  and  close  to  it. 
The  plaintiff"  made  no  application  to  them  for  a  certificate  as 
to  his  character,  nor  did  he  apply  to  any  one  who  had  made 
diligent  enquiries,  and  was  of  opinion  that  the  plaintiff' 
had  really  by  misfortune,  and  without  fraud,  evil  practice^ 
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or  culpable  carelessness,  sustained  loss  to  the  amount  claimed 
by  him  ;  but  he  got  such  a  certificate  from  a  magistrate  in 
the  adjoining  county,  and  at  a  distance  of  fourteen  or  fifteen 
miles  from  the  place  where  the  insured  property  had  been  ; 
and  he  got  that  magistrate  to  certify  that  "  from  diligent 
enquiries"  made  by  him,  he  was  of  the  opinion  that  the 
plaintiff  had  really  by  misfortune,  and  without  fraud,  &c., 
sustained  loss  to  the  amount  which  was  claimed,  although 
he  knew  the  magistrate  had  not  examined  into  the  circum- 
stances of  the  fire  ;  and  that  all  the  magistrate  knew  of  his 
loss  was  what  he  himself  told  to  him  ;  and  the  magistrate 
liad  to  admit  that  he  asked  no  question  about  the  fire,  and 
that  he  had  not  been  at  it,  and  that  he  had  made  no 
examination  about  it. 

The  Judge  at  the  trial  could  not  do  otherwise  than  have 
held  such  condition  to  be  just  and  reasonable  upon  the 
■evidence  if  he  had  specially  tried  it.  He  did,  in  effect,  do 
so,  because  he  refused  to  allow  a  replication  to  that  effect 
to  be  added  after  hearing  all  that  evidence. 

We  think,  therefore,  under  the  statute  we  have  referred 
to,  there  has  been  no  substantial  wrong  or  miscarriage 
occasioned  on  the  trial  of  the  cause,  and  that  the  nonsuit 
should  not  be  vacated  for  that  cause. 

As  to  the  other  branch  of  the  rule,  which  was  moved  upon 
the  08  Vic.  ch.  65,  sec.  1,  we  are  of  opinion  that  it  was  not 
by  reason  of  necessity,  accident,  or  mistake,  the  condition 
of  the  contract  as  to  the  proof  to  be  given  to  the  company 
after  the  occurrence  of  the  fire  had  not  been  strictly  com- 
plied with  and  we  are  also  of  opinion  that  this  w^as  not 
a  case  in  which  the  "  statement  or  proof  of  loss  has  been 
given  in  good  faith  by  the  insured,"  so  that  the  want  of 
objection  by  the  company  to  this  specific  defect,  or  the 
absence  of  all  objections  within  a  reasonable  time,  can  aid 
the  insured. 

The  learned  Judge  was  quite  right  in  deciding  that  the 
certificate  sent  was  not  delivered  in  good  faith,  and  that 
there  was  no  necessity,  accident,  or  mistake,  in  seeking 
such  a  certificate. 
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We  think  the  one  sent  was  dehberately  sent  to  evade  or 
avoid  the  coiidition  in  question,  and  to  impose  upon  the 
company. 

I  am  of  opinion  the  facts  which  are  relied  upon  as 
brinmnp-  the  case  within  the  first  section  of  that  Act  should 
appear  in  the  declaration,  or  it  may  be  in  some  cases  in  the 
replication.  They  should  be  pleaded,  so  that  the  Court  or 
Judge  may  be  able  to  see  whether  the  case  is  brought 
within  the  protection  of  the  section. 

The  plaintiff  was  not  at  liberty,  after  denying  simply  the 
truth  of  the  pleas,  and  after  averring  a  literal  performance 
of  all  conditions  in  the  declaration,  to  give  evidence,  upon 
the  pleadings  as  they  stood,  of  a  non-performance  of  them 
by  reason  of  necessity,  accident,  or  mistake,  or  by  an  aver- 
ment that  he  had  acted  in  good  faith,  and  that  no  such 
objection  was  taken  to  the  certificate  given  in  as  that  wdiich 
was  relied  upon  by  the  company.  It  was  necessary  to  plead 
such  matters;  and  upon  the  evidence  the  learned  Judge 
rightly  declined  to  aid  the  plaintift'.  If  such  matters  could 
have  been  given  in  evidence  without  their  appearing  on 
the  pleadings,  w^e  should,  for  the  like  reason  which  has 
induced  us  to  refuse  relief  to  the  plaintiff  on  the  question 
of  the  alleged  unreasonableness  of  the  conditions,  have 
held  the  plaintiff  within  the  34'th  section  of  "  The  Admini- 
stration of  Justice  Act,  1874." 

Upon  all  grounds  we  think  the  rule  should  be  discharged. 

Morrison,  J.,  concurred. 

Harrison,  C.  J.,  took  no  part  in  the  judgment. 


Ride  discharged. 
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Davis  v.  The  Canada  Farmers  Mutual  Insurance. 
Company. 

Insurance — Limitation  of  action — Waiver  of  conditions— Prevention  oj  suit  h]f 
negotiations — Corporation — Liability  un  parol  contract — Admissibility  of 
counsel  as  witness— New  trial — A.  J.  Act  1874,  s.  34, 

It  was  a  condition  of  the  policy  that  no  action  or  suit,  either  at  law  or 
in  equity,  should  be  brought  against  defendants  therein  after  the  lapse 
of  one  year  from  the  loss,  this  being  a  condition  also  prescribed  bjr 
the  36  Vic.  ch.  44,  sec.  54,  0.,  relating  to  mutual  fire  insurance  com- 
panies. 

The  plaintiff,  suing  on  this  policy  after  the  expiration  of  the  year,  de- 
clared on  equitable  grounds,  alleging  in  one  count,  that  defendants- 
prevented  the  plaintiff  from  suing  in  time  by  an  agreement  that  if  the 
plaintiff  would  permit  and  give  them  time  to  examine  his  books,  &c., 
they  would  pay  as  should  thereupon  be  agreed,  provided  the  plaintiff 
would  refrain  from  suing  during  such  examination,  and  while  negotia- 
tions should  be  pending  j  and  that  in  consideration  thereof  defendants 
would  waive  the  condition.  The  second  count  alleged  that  defendants 
prevented  plaintiff  from  suing,  by  representing  that  notwithstanding 
they  had  good  defences  to  urge,  they  would  pay  what  they  should  find 
to  be  really  due  on  an  investigation  of  the  plaintiff's  books  and  accounts, 
&c.,  if  the  plaintiff  would  give  them  sufficient  time  therefor,  and  wouli 
not  sue  during  such  investigation.  It  was  then  averred  that  such  in- 
vestigations and  negotiations  with  the  plaintiff  continued  until  after  the 
year,  when  it  was  agreed  that  defendants  should  pay  the  plaintiff  $500 
in  full,  which  they  had  not  paid. 

The  fire  took  place  on  the  18th  August,  1874.  The  claim  papers  were  sent 
in  on  the  15th  September.  On  the  28th  October,  the  plaintiff  was  required 
to  produce  his  books,  invoices,  vouchers,  &c.  He  then  placed  his 
claim  in  the  hands  of  an  attorney,  who  wrote  to  defendants,  and  was 
told  that  without  the  books  there  could  be  no  settlement.  On  the 
26th  February,  1875,  he  authorized  certain  creditors  of  his  to  settle  the 
claim  as  they  might  think  proper.  These  creditors  employed  other- 
attorneys,  who  wrote  to  defendants  on  the  10th  April,  threatening  a 
suit,  after  which  defendants'  general  manager  called  on  them,  and  had 
an  mterview  "  without  prejudice,"  in  which  he  made  an  offer  of  $500, 
which  was  not  then  accepted.  On  the  20th  April,  the  attorneys  wrote 
to  the  manager  offering  to  take  $800,  and  saying  that  unless  the  claim 
was  settled  at  once  they  would  sue  on  the  policy.  On  the  26th  April, 
the  board  met,  when  this  offer  was  declined ;  and  the  manager,  who 
was  called  by  the  plaintiff,  swore  that  this  decision  ot  the  board  was 
at  once  communicated  to  the  attorneys.  Nothing  more  took  place 
until  18th  September,  when  the  attorneys  wrote  accepting  the  offer  of 
$500.  The  defendants  took  no  notice  of  this  or  of  a  subsequent  letter 
of  the  15th  November  5  and  this  action  was  brought  on  the  9th  Decem- 
ber. One  of  the  attorneys,  who  was  also  junior  counsel  for  the  plain- 
tiff at  the  trial,  being  called  as  a  witness,  swore  that  a  few  days  after 
the  letter  of  the  20th  April  the  manager  called  on  them,  talked  of  a 
settlement,  for  which  he  seemed  anxious,  and  said  that  if  two  other 
companies  interested  would  each  pay  $100  more  defendants  would  do 
80  as  well.  One  of  the  attorneys  denied  notice  of  the  resolution  re- 
fusing their  offer  of  $500,  but  admitted  that  the  manager  told  him  thea 
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that  defendants  declined  it.  No  mention  was  made  of  the  limitation 
clause  during  the  negotiations. 

Held,  that  there  was  no  evidence  to  go  to  a  jury  either  of  the  agreement 
alleged,  or  that  the  defendants  prevented  or  waived  the  performance  of 
the  condition,  or  of  anything  which  could  in  equity  prevent  the  defen- 
dants from  insisting  on  the  forfeiture. 

Semble,  that  defendants  could  not  be  bound  by  the  agreement  alleged  to 
pay  the  $500,  unless  under  their  corporate  seal. 

Review  of  the  cases  as  to  the  liability  of  a  corporation  by  parol,  both  at 
law  and  in  equity. 

The  senior  counsel  for  the  plaintiff  at  the  trial,  a  partner  of  the  attorney 
above  mentioned,  offered  himself  also  as  a  witness  for  the  plaintiff,  to 
corroborate  the  evidence  of  his  partner,  but  was  rejected,  the  learned 
Judge  saying  that  he  must  choose  between  the  positions  of  advocate 
and  witness,  and  must  cease  to  act  as  counsel  if  he  desired  to  give 
evidence.  Ht-ld,  that  he  was  a  competent  witness,  and  could  not  pro- 
perly be  rejected  :  but  a  new  trial  was  refused  upon  this  ground,  under 
37  Vic.  ch.  7,  sec.  .34,  the  Court  being  of  opinion  that  no  substantial 
wrong  or  miscarriage  had  been  occasioned  thereby. 

Eemarks  upon  the  impropriety  of  such  evidence,  though  strictly  admis- 
sible. 

This  A^as  a  declaration  "  on  equitable  grounds." 

The  first  count  alleged  that,  by  a  policy  of  insurance, 
-dated  4th  March,  1874,  sealed  with  the  common  seal  of  the 
•defendants,  in  consideration  of  the  sum  of  $80,  the  defen- 
dants insured  the  plaintifi'  against  loss  or  damage  by  fire 
to  the  amount  of  SI ,.000,  on  the  stock  of  hardware  .con- 
tained in  a  frame  buildino-  situate  on  the  south  side  of 
Main  Street,  in  the  village  of  Springfield,  during  the  space 
of  three  years,  from  20th  February,  1874,  at  twelve  o'clock 
noon,  until  20th  February,  1877,  at  twelve  o'clock  noon; 
the  loss  or  damage  to  be  made  good  to  the  plaintiff*  within 
three  months  after  due  notice  and  proof  thereof  made  in 
conformity  to  the  by-laws  of  the  defendants  and  conditions 
annexed  to  the  policy,  one  of  which  Avas  that  no  action  or 
suit,  either  at  law  or  in  equity,  should  be  brought  against 
the  defendants  on  the  policy  after  the  lapse  of  one  year 
next  after  the  happening  of  the  loss  or  damage,  which  last- 
mentioned  condition  was  endorsed  on  the  policy  under  and 
by  virtue  of  sec.  54  of  36  Vic.  ch.  44,  O.  The  count 
then  averred  the  interest  of  the  plaintiff  to  the  full  amount 
insured,  and  the  loss  of  the  insured  premises  by  fire  :  that  the 
plaintiff  duly  proved  and  notified  the  defendants  of  the 
loss,  and,  before  the  lapse  of  one  year  next  after  the  hap- 
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pening  of  the  loss,  the  defendants,  by  the  means  herein- 
after in  this  count  mentioned,  hindered  and  prevented  the 
plaintiff  from  suing — that  is  to  say,  it  was  agreed  between 
the  defendants  and  the  plaintiff,  that  if  the  plaintiff  would 
permit  the  defendants  and  give  them  time  and  opportunity 
to  examine  the  books  and  accounts,  and  otherwise  as  they 
should  see  fit  examine  into  and  investigate  the  loss  and 
damage,  the  defendants  would  thereupon  pay  the  same  to 
the  plaintiff  in  manner  and  form  as  the  plaintiff  and  de- 
fendants should  agree  in  that  behalf,  provided  the  plaintiff 
should  refrain,  during  all  the  time  of  such  examinations 
and  investigations,  and  during  all  the  time  that  negotia- 
tions should  be  pending,  from  in  any  manner  suing  the  de- 
fendants concerning  the  premises  ;  and  in  consideration 
thereof  the  defendtints  would  waive  and  discharge  the 
plaintiff  from  the  performance  of  the  said  condition  as  to 
time  for  brino^insf  the  action,  and  would  also  waive  all 
benefit  to  the  defendants  in  that  behalf  of  the  54th  section 
of  the  statute.  The  count  averred  that  the  defendants 
then  commen?ed  their  examinations  and  investigations 
concerning  the  premises,  and  then  commenced  to  nego- 
tiate with  the  plaintiff  in  that  behalf,  and  continued  all 
such  examinations,  investigations  and  negotiations,  thence- 
forth until  after  the  expiration  of  the  year:  that  the 
plaintiff  always  refrained  from  puing  the  defendants  pre- 
vious to  the  commencement  of  this  suit ;  that  before  the 
commencement  of  this  suit  all  examinations,  fee,  had  ter- 
minated and  the  plaintiff  and  defendants  were  wholly 
unable  to  agree  in  that  behalf;  yet  defendants  have  not 
made  good  the  damage,  &c.,  although  requested  so  to  do. 

The  second  count  repeated  most  of  the  allegations  con- 
tained in  the  first  count  as  to  the  policy,  payment  of  pre- 
mium, conditions,  fire,  notice  of  loss,  proofs,  &c.,  and  then 
alleged  that  the  defendants  hindered  and  prevented  the 
plaintiff*  from  suing  within  the  year  next  after  the  loss  in 
manner  following :  that  is  to  say,  the  defendants  continu- 
ally, before  the  lapse  of  the  year,  informed  the  plaintiff,, 
and  alleged,  while  the  plaintiff  denied,  that  the  plaintiff's- 
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proofs  and  notifications  to  the  defendants  of  his  loss  were 
insufficient  and  informal,  and  that  the  plaintiff  had  in 
other  respects  failed  to  perform  the  stipulations  and  con- 
ditions to  which  the  policy  was  subject,  and  that  by  reason 
thereof,  and  by  reason  also  of  certain  alleged  misrepresen- 
tations of  the  plaintiff,  the  plaintiff  was  precluded  from 
recovering,  either  at  law  or  in  equity,  to  any  extent  what- 
ever aerainst  the  defendants  :  but  to  end  and  determine  all 
such  disputes  so  then  pending  amicably  and  without  liti- 
gation, the  defendants  would  nevertheless,  if  the  plaintiff 
would  afford  them  the  time  and  opportunity  to  fully 
satisfy  themselves,  by  examination  of  the  plaintiff's  books 
and  accounts,  and  in  such  other  manner  as  the  defendants 
should  see  fit,  and  not  commence  this  action  against  the 
defendants  while  they  should  be  so  satisfying  themselves 
concerning  the  premises,  pay  the  plaintiff  all  that  the  de- 
fendants, upon  such  investigation,  should  find  the  plaintiff 
justly  and  honestly  entitled  to  recover  Irom  the  defendants, 
and  which  the  plaintiff  and  defendants  should  agree  upon 
as  the  proper  amount  in  that  behalf.  The  count  then 
averred  that  the  defendants,  before  the  expiration  of  the 
year,  commenced  their  investigations,  and  commenced  ne- 
gotiations with  the  plaintiff*  and  continued  such  investi- 
gations and  negotiations  until  after  the  lapse  of  the  year, 
and  thenceforth  until  shortly  before  the  commencement  of 
this  action,  when  it  was  finally  agreed  between  the  parties- 
that  the  defendants  should  pay  the  plaintiff',  upon  request, 
the  sum  of  $500,  in  full  satisfaction  of  the  plaintiff's  al- 
leged causes  of  action,  which  the  plaintiff'  was  ready  and 
willing  to  accept ;  yet  the  defendants  have  not  paid  the 
same,  although  requested  so  to  do. 

The  defendants  pleaded,  to  the  first  and  second  counts : 

1.  Non  est  factum. 

2.  That  they  did  not  hinder  or  prevent  the  plaintiff,  as 
alleged. 

To  the  first  count  : 

8.  Denial  of  waiver  of  performance  of  conditions. 
4.  Denial  of  the  ao:reement  in  that  count  alleo^ed. 
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The  defendants  also  pleaded,  to  the  first  and  second 
counts  : 

5.  That  the  plaintiff  in  his  application  for  insurance, 
stated  an  excessive  value  of  the  property  insured,  contrary 
to  a  condition  endorsed  on  the  policy. 

6.  False  and  fraudulent  swearing  by  the  plaintiff,  as  to 
the  amount  of  his  loss,  contrary  to  a  condition  endorsed  on 
the  policy. 

7.  Denial  of  the  destruction  of  the  premises  by  fire,  as 
alleged. 

8.  Denial  of  plaintiff's  interest. 

9.  And,  for  a  further  plea  to  the  first  count,  the  defen-. 
dants  denied  the  promise  in  that  count  alleged. 

10.  And,  for  a  further  plea  to  the  second  count,  the  de- 
fendants denied  that  there  was  any  agreement  as  to  the 
proper  amount  to  be  paid  to  the  plaintiff. 

11.  And  denied  that  they  did,  in  so  far  as  the  $500  was 
concerned,  waive  or  abandon  the  conditions. 

The  defendants  also  demurred  to  the  first  aud  second 
counts  of  the  declaration,  upon  various  grounds  not  neces- 
sary to  be  stated. 

The  plaintiff  took  issue  on  the  eleven  pleas  of  the  defen- 
dants, and  joined  in  demurrer  to  each  count  of  the 
declaration. 

An  order  was  made  by  Mr.  Dalton  for  the  trial  of  the 
issues  in  fact  before  the  trial  of  the  issues  in  law. 

The  issues  in  fact  came  -on  for  trial  at  the  last  Spring 
Assizes  for  the  county  of  Wentworth,  before  Sinclair, 
Co.  J.,  sitting  for  Wilson,  J.,  and  a  jury. 

The  plaintiff  commenced  business  as  a  hardware  mer- 
chant at  the  village  of  Springfield,  in  the  county  of  Elgin, 
in  September  or  October,  1873. 

On  20th  February,  1874,  he  made  a  written  application 
for  insurance  with  the  defendants,  to  the  value  of  $1,000, 
on  his  stock  of  hardware,  valued  in  the  application  at 
$4,000.  His  stock  at  the  time  was  not  of  that  value,  but 
he  represented  to  the  agent  that  he  intended  to  make  it  of 
that  value,  4nd  the  agent  was  apparently  satisfied  with  his 
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promise,  although  the  plaintiff,  at  the  time  was  insured  in 
the  Provincial  Insurance  Company  for  81,000,  and  for  Sl,000 
in  the  Beaver  and  Toronto  Mutual,  on  the  same  stock  of 
hardware. 

On  the  same  day  that  the  plaintiff  applied  to  Mills,  the 
agent  of  the  defendants,  for  insurance,  he,  the  plaintiff,  re- 
<;eived  an  interim  insurance  receipt,  in  consideration  of  his 
premium  note  for  S80. 

The  risk  was  accepted  by  the  board  of  directors,  and  on 
4th  March,  1874,  a  policy,  under  the  corporate  seal  of  the 
defendants,  was  issued  to  the  plaintiff  in  the  terms  of  the 
application  and  of  the  interim  receipt.  In  other  respects 
the  policy  was  as  described  in  the  declaration. 

The  thirteenth  condition  endorsed  on  the  policy  was  as 
follows :  "  No  action  or  suit,  either  at  law  or  in  equity, 
shall  be  brought  against  the  said  company  upon  this 
policy  or  contract  of  insurance  alread}^  granted  or  entered 
into,  or  that  may  hereafter  be  granted  or  entered  into,  by 
the  said  company,  after  the  lapse  of  one  year  next  after 
the  happening  of  the  loss  or  damage  in  respect  of  which 
such  action  or  suit  is  brought." 

On  the  18th  August  following,  the  plaintiff*'s  premises 
were  destroyed  by  fire.  He,  on  the  same  day,  by  telegram, 
informed  defendants  of  his  loss — "  cause  unknown"  ;  and 
on  the  same  day  the  defendants  forwarded  to  the  plaintiff 
a  form  of  affidavit  to  be  filled  up  with  details  of  the  loss. 

On  3rd  September  following,  the  plaintiff  made  affidavit 
of  his  loss,  shewing  the  value  of  his  stock  at  the  time  of 

fire  S3,335  03 

Goods  saved   136  61 


Actual  loss  S3,198  42 

His  liabilities  at  the  time  of  the  fire  Avere  $2,857.36. 
On  15th  September,  1874,  the  receipt  of  the  claim  papers 
was  acknowledged  in  writing  by  a  clerk  in  the  office  of 
defendants,  in  the  name  of  Mr.  Street,  the  secretary-trea- 
surer of  the  company,  who  promised  to  lay  them  before  the 
board  on  the  next  day. 

The  plaintiff  was  afterwards  notified  of  an  assessment  . 
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on  his  premium  note ;  but  this  was  sworn  by  Mr.  Street  to 
have  been  a  mistake  on  the  part  of  the  clerk  who  had  the 
premium  notes  in  charge. 

On  28th  October,  1874,  W.  T.  O'Reilly,  Esq.,  the  secre- 
tary of  the  Beaver  and  Toronto  Mutual  Insurance  Com- 
pany, notified  the  plaintiff"  in  writing  that  he  was  required, 
on  behalf  of  the  Canada  Farmers'  Insurance  Company  and 
the  Beaver  and  Toronto  Mutual  Insurance  Company,  to 
produce  his  books  of  account  and  other  papers,  vouchers,, 
original  or  duplicate  invoices,  and  permit  extracts  to  be 
made  and  copies  thereof  taken,  if  necessary,  in  accordance 
with  the  terms  of  his  policy. 

The  plaintiff"  shortly  afterwards  placed  his  claim  in  the 
hands  of  Colin  McDougall,  attorney,  of  St.  Thomas,  who 
wrote  to  the  Beaver  and  Toronto  Mutual  Fire  Insurance 
Company  and  other  companies  for  a  settlement. 

In  answer,  the  secretary  of  the  Beaver  and  Toronto 
Mutual  Fire  Insurance  Company  wrote  to  the  attorney  in 
efi'ect  that  without  the  production  of  the  books  there- 
could  be  no  settlement. 

On  26th  February,  1875,  the  plaintiff",  by  letter  of  that 
date,  addressed  to  Messrs.  Morland,  Watson  &  Co.,  and 
Messrs.  C.  Cameron  &  Co.,  creditors  of  his,  authorized  and 
empowered  them  to  settle,  adjust,  and  compound,  in  such 
manner  and  for  such  amount  as  they  saw  fit,  all  claims  for 
loss  sustained  by  him  against  the  Provincial  Insurance 
Company  for  $1,000,  the  Beaver  and  Toronto  Mutual  Fire 
Insurance  Company  for  $1,000,  and  the  defendants'  com- 
pany for  $1,000. 

The  creditors  placed  the  demands  in  the  hands  of  Messrs.. 
Martin  &  Carscallen,  attorneys,  of  Hamilton,  for  collection. 

The  latter,  on  10th  April,  1875,  wrote  to  the  defendants 
threatening  suit  if  the  amount  claimed — $1,000— were  not 
at  once  paid. 

Mr.  Street,  the  secretary  and  treasurer  and  general 
manager  of  the  defendants'  company,  after  the  receipt  of 
this  letter,  called  on  the  attorneys  and  had  an  interview 
with  them  "  without  prejudice." 
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Mr.  Street  did  not,  according  to  his  evidence  given  at 
the  trial,  ask  for  a  settlement.  He  stated  that  the  com- 
pany believed  the  plaintiff  guilty  of  fraud  and  false  swear- 
ing. Mr.  Street,  however,  admitted  to  have  made  an  offer 
"  without  prejudice."  He  said,  rather  than  have  any  trouble,, 
the  defendants  would  pay  $500  for  their  proportion  of  the 
loss,  but  that  offer  was  not  at  the  time  accepted. 

On  20th  April,  1875,  the  attorneys  wrote  a  letter  to  Mr. 
Street,  in  which  they  said  they  had  conferred  with  their 
clients,  and  were  instructed  to  say  that  they  would  be 
willing  to  accept  $2,400  in  full  of  the  whole  claim,  i.  e., 
$800  from  each  company.  In  this  letter  they  stated  that 
unless  the  claim  was  settled  at  once  they  would  sue  on 
-  the  policy. 

On  26th  April,  1875,  the  board  of  directors  of  defendants 
met,  and  the  letter  of  20th  April  from  the  attorneys  having 
been  read,  the  board  declined  to  entertain  the  offer  therein 
made. 

Mr.  Street  swore  that  immediately  after  the  decision  of 
the  board  he  communicated  its  decision  to  the  attorneys,^ 
and  "  that  nothing  whatever  concerning  the  settlement 
took  place  from  that  time  until  20th  September,  1875." 

Mr.  Carscallen,  one  of  the  attorneys,  who  was  also  junior 
counsel  for  the  plaintiff  at  the  trial,  was  examined'  with- 
out objection,  as  witness  for  the  plaintiff. 

He  swore  that  the  offer  of  $500  made  by  the  defendants, 
or  $1,500  for  all  the  companies,  was  submitted  to  Mr. 
Cameron,  who  thought  the  offer  too  small ;  and  the  conse- 
quejice  was  the  letter  of  20th  April,  1875,  to  Mr.  Street. 
He  also  swore  that  a  day  or  two  after  the  last-mentioned 
letter  Mr.  Street  called  at  his  office,  and  appeared  anxious 
for  a  settlement  and  talked  of  it,  and  said  that  if  each  of~ 
the  other  companies  would  pay  $100  additional,  his  com- 
pany would  do  so.  The  witness  swore  that  Mr.  Street 
never  told  him  that  the  company  had  passed  the  resolution 
of  the  28th  April,  1875,  but  admitted  that  he,  Mr.  Street, 
said  his  company  declined  to  pay  $800.  Mr.  Carscallen 
said  that  on  the  second  occasion  Mr.  Street  remarked  he 
would  like  the  plaintiff  to  accept  the  $500  offer  :  that  he,, 
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•witness,  said  the  deduction  was  too  much  :  that  Mr.  Street 
said  if  the  other  companies  would  increase  their  offer  $100 
each  that  defendants  would  give  $100  more;  and  that  so 
it  remained  till  witness  wrote  the  letter  of  18th  Septem- 
her,  1875. 

Mr.  Martin,  the  senior  counsel  for  the  plaintiff,  then  ten- 
dered himself  as  a  witness  for  the  plaintiff*.  The  learned 
Judge  asked  him  which  position  he  intended  to  occupy — 
witness  or  counsel.  Mr.  Martin  refused  to  make  any  elec- 
tion, and  again  tendered  himself  as  a  witness  for  the  plain- 
tiff, and  insisted  on  his  right  at  the  same  time  to  continue 
as  senior  counsel  for  the  plaintiff.  The  learned  Judge  re- 
jected his  evidence,  saying  "  if  Mr.  Martin  would  place  the 
brief  in  the  hands  of  some  other  gentleman  competent  to 
liold  it,  he  would  receive  his  evidence — otherwise  not." 

Some  evidence  was  then  given  in  support  of  the  plain- 
tiff's testimony  as  to  the  amount  of  the  loss. 

The  letter  of  18th  September,  1875,  from  the  plaintiff's 
attorneys  to  Mr.  Street,  which  was  written  after  the  expi- 
ration of  the  year  for  bringing  the  action,  was  an  accept- 
ance of  the  offer  of  $500  from  defendants,  or  81,500  for  all 
defendants,  in  settlement  of  the  plaintiff's  demand. 

The  defendants  took  no  notice  whatever  of  this  letter. 

On  15th  November,  1875,  the  attorneys  again  wrote  to 
the  defendants,  saying  that  if  the  $500  were  not  paid  at 
once  a  suit  in  equity  would  be  instituted  without  further 
notice. 

The  defendants  paid  no  attention  to  the  second  letter. 
This  suit  was  therefore  instituted  on  9th  December, 
1875. 

Counsel  for  the  defence,  at  the  close  of  the  plaintiff's 
case,  moved  for  a  nonsuit,  on  the  followino^  PTounds  : 

1.  Under  the  policy  no  action  can  be  maintained  unless 
brought  within  one  year  from  the  time  of  the  fire. 

2.  There  was  no  evidence  that  defendants  hindered  or 
prevented  the  plaintiff  from  commencing  the  action  within 
the  year. 
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3.  Nor  that  defendants  waived  and  discharged  the  plain- 
tiff from  the  performance  of  the  condition. 

4.  It  was  proved  that  the  value  of  the  plaintifi"'s  pro- 
perty never  was  the  amount  stated  in  his  application  for 
insurance,  viz ,  $4,000. 

5.  Plaintiff  swore  to  a  loss  of  $3,198.42,  whereas  the 
evidence  shewed  that  the  loss  did  not  exceed  $2,400. 

6.  There  was  no  evidence  of  the  agreement  to  pay  $500,. 
mentioned  in  the  second  count. 

The  learned  Judge,  after  hearing  counsel  for  the  plaintiff 
in  answer  to  the  motion,  nonsuited  the  plaintiff. 

The  learned  Judge  was  of  opinion  that  the  negotiations 
for  a  settlement,  carried  on  as  they  were,  "  without  preju- 
dice," were  never  intended  by  either  party  to  affect  the 
legal  rights  of  the  parties  :  that  the  defendants,  by  the 
action  of  the  board  of  directors,  on  18th  April,  1875,  de- 
clined the  plaintiff's  offer :  that  this  was  known  to  the 
plaintiff  in  time  to  have  brought  an  action  Avithin  the 
year  :  that  the  negotiations  carried  on  in  the  manner  de- 
tailed in  the  evidence  were  not  sufficient  to  submit  to  the 
jury  on  the  question  whether  the  defendants  hindered  or 
prevented  the  plaintiff  from  commencing  his  action  ;  and 
that  even  if  what  occurred  in  regard  to  settlement  could, 
although  "  without  prejudice,"  be  given  in  evidence,  the 
delay  for  five  months  was  a  mutual  cessation  of  negotia- 
tions. The  learned  Judge  also  thought  that  the  action  of 
the  secretary  in  the  informal  manner  mentioned  by  Mr. 
Carscallen  could  not,  after  the  formal  decision  of  the  board, 
bind  the  defendants. 

The  plaintiff's  counsel  objected  to  the  ruling  of  the 
learned  Judge  in  point  of  law,  but  in  deference  to  it  ac- 
cepted a  nonsuit. 

During  Easter  term.  May  18,  1876,  /.  K.  Kerr,  Q.  C.,. 
obtained  a  rule  nisi  to  set  aside  the  nonsuit,and  for  a  new 
trial,  upon  the  grounds  :  1.  That  there  was  evidence  to 
go  to  the  jury  given  on  behalf  of  the  plaintiff,  upon  which  the 
jury  could  properly  have  found  a  verdict  with  damages  in. 
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favour  of  the  plaintiff  upon  the  issues  joined  in  this  suit 
between  the  parties.  2.  The  learned  Judge  who  presided 
at  the  trial  improperly  rejected  the  evidence  of  Richard 
Martin,  tendered  on  behalf  of  the  plaintiff,  and  refused  to 
permit  said  Richard  Martin  to  be  examined,  and  prevented 
him  from  being  examined  as  a  witness  on  behalf  of  the 
plaintiff  on  the  trial,  although  the  said  Richard  Martin 
was  then  and  there  duly  offered  and  ready  to  testify  as 
such  witness  on  behalf  of  the  plaintiff.  And  because  the 
said  nonsuit  was  contrary  to  law  and  evidence. 

During  this  term,  September  2,  5, 1876,  MacKelcan,  Q.C., 
shewed  cause.  As  the  condition  as  to  bringing  the  action 
within  a  year  is  not  only  a  part  of  the  defendants'  contract 
under  their  corporate  seal,  but  a  portion  of  the  Act  of  Parlia- 
ment, 36  Yic.  ch.  44,  sec.  44,0.,  no  waiver  by  parol  can  be  suf- 
cient :  Merritt  v.  Niagara  District  Fire  Ins.  Co.,  18  U.  C.  R. 
529,  532.  The  learned  Judge  was  right  in  refusing  to  allow 
Mr.  Richard  Martin  to  act  as  an  advocate  and  a  witness : 
Benedict  v.  Boulton  et  at.,  4  U.  C.  R.  96;  Caraeron  y. 
Forsyth,  Ih.  189  ;  Stones  v.  Byron,  4  D.  &  L.  393  ;  Bex  v. 
Brice,  2  B.  &  Al.  606 ;  Cohhett  v.  Hudson,  1  E.  &  B.  11; 
Best  on  Evidence,  6th  ed.,  262,  270,  sec.  184  et  seq. 
But  if  not,  his  evidence  was  only  to  corroborate  the 
testimony  of  his  partner,  Mr.  Carscallen,  and  conceding  all 
Mr.  Carscallen  swore  to,  there  was  no  case  against  the 
defendants.  There  is  no  difference  between  law  and  equity 
as  to  the  necessity  for  a  contract  under  seal  in  the  case  of 
an  executory  contract :  Crarnpton  v.  Varna  R.  W.  Co., 
L.  R.  7  Ch.  562 ;  Houck  v.  Town  of  Whithy,  14  Grant  671. 

B.  Martin,  Q.  C,  contra.  The  evidence  was  improperly 
rejected.  Interest  was  the  ground  on  which  such  evidence 
was  formerly  rejected,  and  that  is  no  longer  a  ground 
of  objection  :  Cohhett  v.  Hudson,  1  E.  &;  B.  11  ;  Taylor  on 
Evidence,  6th  ed.,  p.  1206.  Then  as  to  the  cause  of  action. 
The  plaintiff  had  a  claim  against  the  defendants.  The 
•compromise  of  that  claim,  whether  the  claim  was  good  or 
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bad,  was  a  good  consideration  for  a  promise  :  Callisher  v. 
Bischoffsheim,  L.  R.  5  Q.  B.  449.  See  further,  Sibtree  v. 
Triiyp,  15  M.  &  W.  23  ;  Taunton  v.  Royal  Insurance 
Co.,  2  H.  iSj  M.  153.  The  objection  that  a  corporation  cannot 
be  bound  unless  by  an  instrument  under  the  corporate 
seal  is  applicable  only  to  actions  at  law  :  Brevjster  v. 
Canada  Co.,  4  Grant  443.  The  offer  of  the  defendants' 
agent  here  was  open  till  accepted  or  rejected  :  Du  nlop  v. 
Higgins,  1  H.  L.  399,  401  ;  DicJcinson  v.  Dodds,  Weekly 
Notes,  5th  February,  1876.  p.  46  ;  and  it  is  not  necessar}^ 
to  accept  within  a  reasonable  time,  unless  the  offer  be  for 
the  sale  of  something  of  a  fluctuating  value  :  Be  Univer- 
sal Kon-Tavlff  Fire  Ins.  Co.,  L.  R.  19  Eq.  485,  498.  Where  a 
creditor  demands  and  a  debtor  promises  security  for  an 
existing  debt,  the  forbearance  to  sue  on  the  part  of  the 
creditor  is  a  sufhcient  consideration  to  prevent  the  transac- 
tion from  being  a  nudum  pactum:  Alliance  Bank  v.  Broom 
2  Drew.  &  Sm.  289,  S.  C.  10  Jur.  N.  S.  1121.  See  fur- 
ther, Austin  V.  Gordon,  32  U.  C.  R.  621  ;  Morton  v. 
Burn,  7  A.  &  E.  19,  25,  26.  The  enforcement  of  a  parol 
promise  to  pay,  in  consideration  of  forbearance,  is  not  open 
to  the  objection  that  it  is  seeking  to  vary  by  parol  the 
terms  of  a  sealed  instrument  :  Nash  v.  Armstrcng,  10  C. 
B.  N.  S.  259.  Corporations  are  sometimes  liable,  al- 
though there  be  no  contract  under  seal :  Clark  v. 
Guardians  of  the  Cuckjield  Union,  16  Jur.  686; 
South  of  Ireland  Colliery  Co.  v.  Waddle,L.  R.  4  C.  R  617. 
To  enforce  an  executory  contract  against  a  corporation,  it 
might  be  necessary  to  shew  that  it  was  by  deed ;  but 
where  the  corporation  have  acted  as  upon  an  executed 
contract,  it  is  presumed  against  them  that  everything  has 
been  done  that  was  necessary  to  make  it  a  binding  con- 
tract between  the  parties  :  Boe  d.  Pennington  v.  Taniere,  12 
Q.  B.  998,  1013.  See  also  Clark  v.  Guardians  of  the 
Cuckjield  Union,  16  Jur.  686;  Bex  v.  Inhabitants  of 
Hagivorthingham,  3  D.  &  R.  16 ;  Henderson  v.  The  Aus- 
tralian Royal  Mail  Steam  Navigation  Co.,  5  E.  &B.  409  ; 
Australian  Boyal  Mail  Steam  Navigation  Co.  v.  Marzetti 
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et  al.,  11  Ex.  228  ;  Sanders  v.  Guardians  of  St  Neot's- 
Union,  8  Q.  B.  810  ;  Haigh  v.  Guardians  of  the  Worth 
Bierley  Union,  E.  B.  &  E.  873  ;  IsicJiolson  v.  Guardians  of 
the  Bradfield  Union,  L.  R.  1  Q.  B.  G20.  Defendants  here,, 
by  their  conduct,  led  plaintifi  to  believe  that  the  condition 
as  to  suipg  within  a  year  would  not  be  insisted  upon  : 
Poiuell  V.  Bannf  3  De  G.  J.  &  S.  318,  326  ;  Hughes  v. 
Metropolitan  R  W.  Co.,  L.  E.  1  C.  P.  D.  120.  See  further, 
Taunton  v.  Royal  Ins.  Co.,  2  H.  &  M.,  135.  A  de- 
fence of  the  Statute  of  Limitations  may  be  waived :  East 
India  Co.  v.  Paul,  14  Jur.  253,  S.  C.  7  Moore  P.  C.  85  ;. 
Lade  v.  Trill,  6  Jur.  272  ;  Reed  v.  Fenn,  35  L.  J.  Ch.  464, 

5  ;  Wood  V.  Dvjarris,  11  Ex.  493.  So  may  a  condition  like 
the  present,  which  is  in  the  nature  of  the  Statute  of  Limita- 
tions :  Brady  v.  Western  Assurance  Co.,  17  C.  P.  597. 
The  condition  is  not  a  reasonable  one :  36  Yic.  ch.  44,  sec. 
33,  0.  Even  the  provisions  of  an  Act  of  Parliament  may  be 
waived  :  Attorney-General  of  Victoria  v.  Ettershanh,  L.  R. 

6  P.  C.  354,  370.  See  also  Simpson  v.  Directors  of  the 
Westminster  Palace  Hotel  Co.,  8  H.  L.  712,  717,  720. 
There  is  an  equity  created  in  favour  of  the  plaintiff  as 
against  the  right  of  the  defendants  to  insist  on  the  condi- 
tion :  Grant  v.  Lexington  Fire,  Life,  and  Marine  Ins.  Co.  5 
Ind.  23,  31 ;  Rii^ley  v.  ^tna  Ins.  Co.,  29  Barb.  552  ;  Mayor, 
<^c.,  of  Neio  York  v.  Hamilton  Fire  Ins.  Co.,  10  Bosw^  537,. 
548 ;  Ames  v.  Neiv  York  Union  Ins.  Co.,  14  N.  Y.  253,  266  ; 
Penley  Y.  Beacon  Assurance  Co.,  7  Grant  130  ;  Canada 
Landed  Credit  Co.  v.  Canada  Agricultural  Insurance 
Co.,  Limited,  17  Grant  418  ;  Patterson  v.  Royal  Ins.  Co., 
14  Grant  169  ;  Belamy  v.  Metropolitan  Board  of  Worhs, 
L.  R.  3  C.  P.  111.  The  year  did  not  commence  till  the  loss 
was  ascertained,  and  the  action  was  brought  within  one 
year  from  the  ascertainment  of  the  loss  :  Mayor,  Sc.,  of 
New  York  v.  Hamilton  Fire  Ins.  Co.,  39  N.  Y.  45  ;  Killips 
V.  Putnam  Fire  Ins.  Co.,  28  Wis.  472,  484. 

September  26,  1876.  Harrison,  C.  J. — The  declaration 
in  this  case  is  of  a  mongrel  description. 
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It  partakes  not  only  of  the  character  of  a  declaration  at 
law,  but  also^of  a  bill  in  equity. 

So  far  as  it  partakes  of  the  character  of  a  declaration  at 
law,  it  in  the  first  count  relies  for  recovery  upon  the  ground 
that  the  defendants,  by  their  conduct,  either  prevented  the 
plaintiff  from  complying  with  the  condition  as  to  bringing 
an  action  within  the  year  next  after  the  happening  of  the 
loss,  or  waived  that  condition,  in  either  of  which  views  the 
plaintiff,  notwithstanding  the  existence  of  the  condition, 
claims  to  sue  on  the  policy.  So  far  as  the  second  count 
is  concerned,  it  relies  for  recovery  on  an  agreement  for  the 
payment  of  $500  as  a  compromise  of  the  plaintift"s  claim, 
whether  well  or  ill  founded,  at  law  or  in  equity. 

So  far  as  both  counts  of  the  declaration  partake  of  the 
character  of  a  bill  in  equity,  they  rely  upon  the  conduct  of 
the  defendants  in  neofotiitino:  for  a  settlement  until  after 
the  expiration  of  the  year,  as  a  suspension  of  the  condition 
which  requires  the  action  to  be  brought  within  a  year. 

The  many  authorities  cited  by  Mr.  Martin,  all  of  which 
I  have  examined,  have  a  bearing  more  or  less  direct  on 
some  one  or  other  of  these  contentions. 

Before  adverting  to  the  different  contentions  in  detail,  it 
will  be  well  to  make  some  general  observations  with  a  view 
to  the  better  understandincr  of  Mr.  Martin's  exhaustive 
argument. 

It  is  now  undoubtedly  in  the  power  of  "the  Court  or 
Judge,  before  whom  any  question  relating  to  a  condition 
endorsed  on  a  policy  issued  by  a  mutual  fire  insurance 
company  is  tried,  to  decide  whether  or  not  the  particular 
condition  is  just  and  reasonable,  and  if  held  not  to  be  just 
and  reasonable,  the  condition  is  declared  to  be  absolutely 
null  and  void :  36  Yic.  ch.  44,  sec.  33,  0. 

This  is  a  power  which  will  be  sparingly  exercised  ;  for 
Courts  generally,  in  the  absence  of  fraud  or  other  similar 
misconduct,  shew  little  disposition  to  interfere  with  the 
contracts  of  parties.  If  the  Courts  were  to  act  otherwise, 
they  might  be  needlessly  if  not  recklessly  making  contracts, 
for  parties  who  are  themselves  competent  to  contract. 
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The  condition  that  an  action  or  suit  for  the  recovery  of 
loss  under  a  policy  of  insurance  against  fire,  shall  be 
brought  within  twelve  months  after  the  loss  or  damage,  is 
not  only  expressly  provided  for  by  the  Statute  36  Vic.  eh. 
44,  sec.  54,  but  before  the  statute  and  without  the  aid  of 
any  statute  was  said  to  be  a  reasonable  condition,  and 
one  which  Courts  of  law  and  equity  are  equally  bound 
to  respect:  See  Provincial  Ins.  Oo.  y.  JEtna  Ins.  Co.,  16 
U.  C.  R.  135 ;  Hickey  v.  Anchor  Ins.  Co.,  18  U.  C.  R.  433 ; 
Ketchum  v.  Protective  Ins.  Co.,  1  Allen  N.  B.  136 ;  Cixiy 
V.  Hartford  Fire  Ins.  Co.,  1  Blatch.  C.  C.  U.  S.  280 ;  Wil- 
son V.  JEtna  Ins.  Co.,  27  Verm.  99  ;  Ar)ieshury  v.  Bowditch 
Mutual  Fire  Ins.  Co.,  6  Gray  596  ;  Fullam  v.  New  York 
Union  Ins.  Co.,  7  Gray  61 ;  Brown  v.  Roger  Williams  Ins, 
Co.,  5  Rh.  I.  394 ;  Brown  v.  Hartford  Ins.  Co.,  5  lb.  394 ; 
Brown  v.  Savannah  Mutual  Ins.  Co.,  24  Ga.  97 ;  North 
Western  Ins.  Co.  v.  Phoenix  Oil  and  Candle  Factory,  31 
Penn.  St.  448;  Carter  v.  Humhold  Fire  Ins.  Co.,  12  Iowa 
287  ;  Peoria  Marine  and  Fire  Ins.  Co.  v.  Whitehill  25  111. 
466  ;  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  62  ;  Woodbury 
Savings  Bank  v.  Charter-Oak,  31  Conn.  517 ;  Boack  v.  Neiu 
York  Ins.  Co.,  30  N.^.  546  ;  Kerrin  v.  Mutual  Home  Ins. 
Co.,  7  Wall.  386. 

Sometimes  the  condition  is  to  the  effect  that  the  action 
shall  be  commenced  within  a  certain  number  of  months 
"  after  the  adjustment  of  proofs,"  or  "  determination  of  the 
board  of  directors":  Williams  v.  Vermont  Mutucd  Fire 
Ins.  Co.,  20  Verm,  222 ;  Button  v.  Vermont  Mutual  Fire 
Ins.  Co.,  17  Verm.  369 ;  Portage  County  Mutual  Fire 
Ins.  Co.  V.  West,  6  Ohio  St.  599 ;  but  is  generally,  as  here, 
after  the  happening  of  the  loss  or  damage"  :  36  Vic.  eh. 
44,  sec.  54. 

The  whole  contract  must  however  be  read,  and  this  con- 
dition if  necessary  read  with  others  which  may  be  held  to 
control  or  affect  it.  Thus,  if  there  be,  besides  a  condition 
that  no  action  is  to  be  brought  till  sixty  days  after  appro- 
val of  the  proof  papers  by  the  company,  and  the  company 
delay  for  more  than  six  months  or  a  year,  as  the  case  may 


DAVIS  V.  CANADA  FARMERS  MUTUAL  INS.  CO.  467 

be,  to  approve  of  the  papers,  and  the  fault  is  entirely  that 
of  the  company,  if  the  action  be  brought  within  sixty 
days,  although  beyond  the  limitation  of  six  months  or 
twelve  months,  as  the  case  may  be,  the  action  will  not  be 
defeated:  Ames  v.  New  York  Ins.  Co.,  14  N.  Y.  253; 
The  Mayor  <tc.  of  Xeiv  York  v.  Hamilton  Ins.  Co.,  10 
Bos.  537,  39  N.  Y.  45. 

Where  the  delay  to  bring  the  action  can  be  justly  said  to 
be  the  act  of  the  company  and  not  of  the  plaintiff,  the 
company  will  not  in  any  case  be  allowed  to  take  advantage 
of  its  own  wrong,  and  will  be  prevented  from  setting  up 
the  limitation  clause  to  defeat  the  action  or  suit :  Grant  v. 
Lexington  Ins.  Co.,  5  Ind.  23  ;  Killips  v.  Putnam  Fire  Ins. 
Co.,  28  Wis.  472. 

Mere  negotiations  for  a  settlement,  in  wdiich  no  mention 
is  made  of  the  limitation  clause,  are  not,  in  the  absence  of 
fi'aud  on  the  part  of  the  company,  to  defeat  the  right  of  the 
company  to  avail  itself  of  a  limitation  condition  :  Gooden 
V.  Amoskeag  Fire  Ins.  Co.,  20  N.  H.  73. 

The  condition  is  one  designed  for  the  benefit  of  the 
underwriters.  It  is  therefore  in  the  power  of  the  under- 
w^'iters,  when  the  condition  is  merely  endorsed  on  the 
policy,  to  waive  the  condition :  Ripley  v.  jEtna  Ins.  Co.,  29 
Barb.  552.  See  further  Reedx.  Fenn,  35  L.  J.  Ch.  464,  465; 
Attorney -General  of  Victoria  v.  Filer  shank, L.  R.  6  P.O.  354. 
But  it  is  not  in  the  power  of  any  or  every  officer  of  the 
company  by  mere  conduct  to  waive  the  conditions  of  any 
or  every  policy  of  insurance. 

In  Merritt  v.  Niagara  District  Mutual  Fire  Ins.  Co.,  18 
U.  C.  R  529,  532.  Sir  John  B.  Robinson  said:  "No 
authority  has  been  cited  for  holding  that  where  a  public 
statute  says  an  insurance  shall  be  deemed  and  become  void 
on  failure  of  some  stipulation  inserted  in  the  statute,  such 
provision  can  be  waived  by  consent  of  the  parties,  notice, 
consent,  or  verbal  or  tacit  acquiescence.  On  principle  we 
take  it  such  a  waiver  cannot  be  relied  on  any  more  in  a 
a  Court  of  equity  than  of  law,  for  Courts  of  equity  can- 
not dispense  with  what  a  public  Act  of  Parliament  expressly 
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requires.  The  King  cannot  do  it,  nor  his  Courts,  we  take- 
it." 

In  Lampkin  v.  Western  Ins.  Co.,  13  U.  C.  R.  237,. 
where  the  condition  was  as  here,  arid  the  policy  under  seal, 
it  was  held  that  the  president  of  the  company  had  no 
power  to  waive  the  condition  so  as  to  bind  the  company. 

But  in  Brady  v.  Western  Ins.  Co.  (Limited),  17  C.  P- 
597:  where  the  policy  was  not  under  seal,  it  was  held 
that  the  general  manager  of  the  company  in  Canada  had- 
power  to  do  so. 

In  Mason  v.  Hartford  Fire  Ins.  Co.,  37  U.  C.  R.  437, 
442,  it  was  held  that  an  inspector  of  an  insurance  company 
had  no  power  to  waive  the  conditions  in  a  policy,  unless 
such  as  clearly  fall  within  the  power  of  the  inspector's  clear 
and  acknowledged  line  of  duty. 

In  Canada  Landed  Credit  Co.  v.  Canada  Agricultural 
Ins.  Co.,  17  Grant  418,  it  was  held  that  an  insurance 
company  cannot  set  up  in  discharge  of  their  liability,  that 
the  preliminary  proofs  were  defective,  where  they  did  not 
make  the  objection  to  them  when  furnished,  or  until  after 
a  suit  had  been  instituted  for  the  loss. 

But  in  Stickney  v.  The  Niagara  District  Mutual  Ins. 
Co.,  23  C.  P.  372,  382,  Hagarty,  C.  J.,  said :  "  It  has  been 
urged  to  us  that  where  they  (the  company)  receive  them 
(the  proof  papers),  and  do  not  notify  their  objections  to 
their  sufficiency,  they  ought  to  be  considered  as  waiving 
such  objections,  and  a  case  was  cited,  Canada  Landed 
Credit  Co.  v.  Canada  Agricultural  Ins.  Co.,  17  Grant  418, 
where  the  language  of  one  of  the  learned  yice-Chancellors 
seems  to  favour  such  a  view.  But  in  the  report  of  the 
case  none  of  the  numerous  cases  in  our  common  law  Courts 
are  noticed,  and  I  do  not  feel  at  liberty  to  lay  down  any 
such  rule,  and  must  leave  it  to  a  Court  of  Error  to  declare 
if  it  be  the  law." 

The  Legislature  of  Ontario  have  since,  to  a  great  extent, 
declared  the  law  on  the  point  to  be  as  held  in  the  Court  of 
Chancery.    See  38  Vic.  ch.  G5,  sec.  1,  0. 

The  head  note  to  Brewster  v.  The  Canada  Co.,  4  Grant 
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443,10  the  effect  that  "A  corporation  cannot  be  bound,  unless 
by  an  instrument  under  the  corporate  seal,  is  applicable  only 
to  actions  at  law,"  is  scarcely  correct.  No  such  point  was 
determined  in  that  case.  All  that  the  Chancellor  said  was, 
"  I  am  inclined  to  think  that  under  the  particular  provisions 
of  their  charter,  the  Canada  Company  may  be  legally  bound 
by  the  contract  of  their  commissioners,  although  no  instru- 
ment has  been  executed  under  their  corporate  seal.  But, 
in  my  opinion,  this  case  does  not  involve  the  determination 
of  that  question."    See  p.  4o7. 

In  Crampton  v.  The  Varna  K  W.  Co.,  L.  K.  7  Ch.  562, 
it  was  held  that  although  the  contractor  was  unable  to  sue 
/at  law,  because  the  agreement  was  not  under  seal,  he  did 
not  thereby  gain  an  equity  to  enforce  a  claim  for  money- 
Lord  Hatherley,  in  delivering  judgment,  said,  p.  568  :  "  The 
truth  is,  that  everyone  who  deals  with  corporations  like  these 
must  be  taken  to  know  what  are  their  powers  of  contracting, 
and  must  take  a  contract  accordingly  :  and  when  there  is 
only  a  money  demand,  and  there  is  no  valid  contract,  then 
this  Court  cannot  interfere  in  the  matter." 

In  Houch  V.  The  Toivn  of  Wliithy,  14  Grant  671,  it  was 
held  that  the  defendants,  a  municipal  corporation,  in  the 

.absence  of  a  contract  iinder  seal,  were  not  liable  to  have 
a  contract  for  the  purchase  of  land  enforced  upon  them. 
Mowat,  Y.  C,  in  delivering  judgment,  said,  p.  672  :  "  The 

•  objection  which  seems  to  me  fatal  to  the  plaintiff's  case  is 
the  want  of  the  corporate  seal.  It  was  not  contended  on 
behalf  of  the  plaintiff,  that,  in  a  case  of  this  kind,  the  rule 
which  requires  a  corporation  to  contract  under  seal  was 
not  as  obligatory  on  this  Court  as  on  a  Court  of  law.  I 
have  looked  at  the  cases  cited,  some  of  which  were  cases 
at  law  and  some  were  cases  in  equity,  and  I  am  clear  that 

:a  seal  was  necessar}^  to  bind  the  corporation." 

The  general  rule,  both  at  law  and  in  equity,  is,  that  a 

-  corporation  can  only  contract  under  seal.  But  wherever 
to  hold  the  rule  applicable  would  occasion  very  gi-eat 
inconvenience,  or  tend  to  defeat  the  very  object  for  which 

.the  corporation  was  created,  exceptions  have  prevailed. 
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Hence  the  retainer  by  parol  of  an  inferior  servant,  the 
doing  of  acts  very  frequently  recurring  or  too  insignificant 
to  be  worth  the  trouble  of  affixing  the  common  seal,  are^ 
established  exceptions :  ChuTch  v.  The  Imperial  Gaslight  and 
Coke  Co., 6  A. &  E.  846,801 ;  Mayor, <Lx.,of  Ltidloiv  v.  Charlton,. 
6  M.  &  W.  815,  822  ;  Austin  v.  Guardians  of  Bethnal  Green, 
L.  E.  9  C.  P.  91,  94 ;  Wells  v.  Kingston-upon-Hull,  L.  R. 
10  C.  P.  402,  409. 

The  general  rule  is,  that  an  incorporated  company  cannot 
bind  itself  by  a  contract  of  insurance  by  parol :  Jones  v. 
The  Provincial  Insurance  Co.,  16  TJ.  C.  R.  477. 

One  recognized  exception  in  equity  is,  where  money  has 
been  paid  and  an  interim  insurance  granted  by  the  agent 
of  the  company:  Penley  v.  Beacon  Ass.  Co.,  7  Grant  130;. 
Patterson  v.  Royal  Ins.  Co.,  14  Grant  169 ;  Wyld  v. 
London  and  Liverpool  and  Globe  Ins.  Co.,  23  Grant  442. 

Where  the  contract  of  insurance  has  been  made  and  exe- 
cuted, there  ought  to  be  no  difference  between  Courts  of 
law  and  equity  either  as  to  the  interpretation  or  effect  of 
the  contract. 

The  right  of  the  plaintiff  under  such  a  policy  as  the 
present  is  a  limited  right — that  is,  the  right  to  sue,  provided 
the  suit  be  brought  within  twelve  months  after  the  loss  or 
damage.  The  condition,  which  is  a  condition  precedent, 
,not  only  affects  the  remedy,  but  the  right.  If  a  defendant 
by  his  own  default  prevents  the  performance  of  a  condition 
precedent  to  his  liabilit}^,  it  may  be  held  equivalent  to  per- 
formance in  rendering  liability  absolute:  Leake  on  Con- 
tracts, 351. 

The  plaintiff,  in  both  counts  of  the  declaration,  alleges 
that  he  would  have  sued  the  defendants  within  a  year  next 
after  the  loss  but  for  the  hindrance  and  prevention  of  the 
defendants.  He  has,  in  my  opinion,  entirely  failed  to 
adduce  any  evidence  in  support  of  this  allegation.  There 
was  nothing  whatever  to  prevent  the  plaintiff  issuing  his 
writ  of  summons  on  the  19th  of  August,  1874,  as  he  did 
on  the  9th  of  December,  1874.  The  defendants  never  so^ 
much  as  requested  him  not  to  do  so.    There  was  no  refer- 
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ence  to  the  limitation  clause  in  the  correspondence.  No 
doubt  the  defendants  were  desirous  to  avoid  litigation* 
and  the  expense  of  litigation,  but  it  would  have  added  ver}'- 
little  to  the  expense  of  litigation  if  the  plaintiff  had,  as 
a  matter  of  precaution,  issued  his  writ  even  during  the 
negotiations,  conducted  as  they  were  without  prejudice  to 
the  legal  rights  of  either  party. 

It  appears  to  me  that  all  negotiations  were  at  an  end 
when  the  plaintiff  or  his  attorney  knew  of  the  refusal  of 
the  defendants  to  entertain  his  offer  of  settlement  on  pay- 
ment of  $2,400.  The  only  offer  which  the  secretary  and 
treasurer  admits  to  have  made  was  to  pay  $500.  The 
plaintiff  refused  that  offer,  and  in  turn  submitted  an  offer 
which  the  defendants  refused.  There  was  no  offer  of  the 
defendants  after  that  which  the  plaintiff  was  at  liberty  to 
accept,  and  certainly  no  offer  which  required  five  months 
to  consider  as  to  its  acceptance.  When  the  offer  was  made 
the  defendants  were  liable  to  be  sued.  It  would  be  absurd, 
in  the  absence  of  direct  testimony,  to  hold  that  in  a  case 
where  they  suspected  fraud  and  false  swearing,  they  were 
continuing  the  offer  after  all  liability  to  suit  was  at  an  end. 

The  case  looks  as  if  the  plaintiff  had  by  some  inadver- 
tence omitted  to  issue  his  writ  in  time,  and  having  done 
so,  was  only  too  glad  to  accept  $500  rather  than  nothing. 
The  omission  on  or  before  the  19th  of  August,  1874,  to 
issue  the  writ  was  entirely  the  act  of  the  plaintiff,  an  act 
for  which  the  defendants  were  in  no  manner  responsible. 
I  agree  with  the  learned  Judge  who  tried  the  case,  in 
holding  that  there  was  no  hindrance  or  prevention  on  the 
part  of  the  defendants. 

Next  as  to  the  question  of  waiver.  The  language  of  Sir 
John  B.  Robinson,  in  Merritt  v.  Niagara  Mutual  Ins.  Co., 
18  U.  C.  K  529,  532,  is  against  the  possibility  of  waiver 
where  the  condition  is  one  imposed  by  public  Act  of 
Parliament,  or  makes  the  penalty  for  non-performance 
the  avoidance  of  the  policy.  I  am  not  called  upon  to  de- 
cide whether  this  language  is  applicable  to  such  a  condition 
as  the  one  now  before  us,  for  I  think  there  is  no  evidence 
whatever  of  waiver  for  submission  to  the  jury. 
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In  Brady  v.  Western  Ins.  Co.,  17  C.  P.  597,  there 
was  a  tender  of  money  to  the  plaintiff  after  the  expiration 
of  the  limitation  as  to  time,  and  other  circumstances  which 
were  consistent  only  with  the  idea  of  waiver  of  that  con- 
dition. Here  there  was  nothing  of  the  kind.  And  this 
is  for  the  present  putting  aside  the  difficulty  as  to  the  seal, 
and  treating  the  policy  as  if  not  under  seal.  Had  there 
during  the  negotiations  been,  as  in  Hughes  v.  Metro- 
politan  R.  W.  Co.,  L.  R.  1  C.  P.  D.  120,  any  reference  to 
the  condition  which  indicated  the  setting  it  aside  either 
temporarily  or  permanently,  the  plaintiff  would  have  been 
in  a  different  position.  But  without  any  approach  to 
anything  of  the  kind  during  the  negotiations,  and  without 
any  act  on  the  part  of  the  defendants,  after  the  expiration 
of  the  time,  from  which  an  intention  to  waive  can  be 
inferred,  it  is  impossible  to  do  otherwise  in  point  of  law 
than  rule  as  did  the  learned  Judge  at  the  trial,  and  decide 
that  there  is  no  evidence  of  waiver. 

Then  as  to  the  agreement  alleged  in  the  second  count. 
The  contract  sued  upon  in  that  count  is  executory.  The 
defendants  are  a  corporation.  The  rule,  I  take  it,  both  at 
law  and  in  equity,  is,  that  a  corporation  is  not  liable  to  be 
sued  for  breach,  or  for  enforcement  of 'an  executory  con- 
tract, unless  such  contract  be  proved  to  be  under  seal  of 
the  corporation,  or  fall  within  one  of  the  exceptions  to  the 
rule  recognized  either  at  law  or  in  equity. 

Mr.  Martin,  notwithstanding  all  his  industry,  was  unable 
to  cite  any  case  to  shew  that  this  case  is  within  any  ex- 
ception recognized  either  at  law  or  in  equity.  The  cases 
which  he  did  cite  where  corporations  are  sued  for  work 
and  labour,  goods  sold  and  delivered,  &c.,  and  held  liable 
notwithstanding  the  want  of  a  corporate  seal,  are  obviously 
inapplicable. 

But  relinquishing  the  necessity  of  the  seal,  where  is  the 
evidence  of  an  oral  contract  ?  The  defendants  deny  the 
contract  alleged.  The  onus  is  on  the  plaintiff  to  establish 
the  contract.  He  calls  two  witnesses,  one  of  whom  states 
facts  which,  if  true,  shew  there  was  no  such  contract,  and 
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the  other  states  facts  which,  if  true,  would  lead  to  a 
weak  inference  of  a  contract. 

If  the  evidence  of  Mr.  Carscallen  stood  alone,  I  would 
not  deem  the  evidence  sufficient  evidence  of  a  contract. 
But,  taking  it  in  connection  with  that  of  Mr.  Street,  who 
was  also  called  as  a  witness  for  the  plaintiff,  there  is  no 
room  whatever  for  the  inference  of  a  contract.  When  the 
letter  of  18th  September,  1875,  was  written  by  Messrs. 
Martin  &  Carscallen,  accepting  the  $500,  there  was  no  offer 
to  accept.  The  offer  of  $500  their  client  had  rejected  on 
20th  April  previously,  and  himself  submitted  an  increased 
amount  as  an  offer  for  the  acceptance  of  the  defendants. 
The  board  decided  not  to  entertain  the  offer  of  the  plaintiff 
to  accept  $800  from  the  defendants.  Mr,  Street  says,  that 
shortly  after  the  decision  of  the  board  the  decision  was 
communicated  to  the  plaintiff's  attorney,  and  that  nothing 
afterwards,  with  a  view  to  a  settlement,  took  place  from 
that  time  till  the  letter  of  18th  September,  1875.  Mr. 
Carscallen  does  not  agree  in  this  statement  of  fact,  but  does 
not  pretend  that  after  20th  April,  1875,  there  were  any 
negotiations  on  the  part  of  the  defendants.  All  negotia- 
tions had,  whether  we  take  the  evidence  of  Mr.  Street 
•or  Mr.  Carscallen,  ceased  long  before  18th  August,  1874. 
The  efforts  on  the  part  of  the  plaintiff  after  18th  August, 
1874,  to  renew  negotiations,  were  unsuccessful.  If  the 
question  on  the  evidence  had  been  submitted  to  the  jury, 
as  to  whether  there  was  such  a  contract  as  alleged,  and 
the  jury  had  found  there  was  the  contract,  as  a  matter 
of  fact,  the  Court  would  have  felt  bound  to  set  the  verdict 
aside.  No  rational  verdict  on  such  evidence  could  have 
been  found  for  the  plaintiff.  In  such  a  case  it  is,  of  course, 
proper  to  nonsuit:  Camiphell  et  al.  v.  Hill,  22  C.  P.  526; 
S.  C.  23  C.  P.  473. 

This  disposes  of  so  much  of  the  claim  as  may  be  said  to 
partake  of  the  character  of  a  declaration  at  law. 

Then,  as  to  the  remedy,  if  any,  of  the  plaintiff  in  equity. 
In  my  opinion  it  may  be  said  that  the  demand  advanced 
•on  the  part  of  the  plaintiff  is  a  purely  money  demand," 
60 — VOL.  XXXIX  U.C.R. 
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so  as  to  enable  the  plaintiff,  if  the  claim  be  sustainable  in 
equity,  to  sue  for  the  same  in  a  Court  of  law :  Sec.  2  of 
Vic.  ch.  8,  O. 

But  a  plaintiff  to  succeed  in  equity  must  shew  some* 
thing  more  than  that  he  cannot  recover  at  law.  He  must 
shew  facts  which  raise  what  is  called  "  an  equity."  These 
may  be  adduced  either  in  support  of  a  claim  for  substantial 
relief,  or  to  prevent  a  party  taking  an  inequitable  advan- 
tage at  law. 

The  general  principle  in  equity  as  well  as  at  law  is  that 
a  man  must  observe  the  engagements  that  he  has  thought 
fit  to  enter  into  ;  but' there  are  special  circu.mstances  under 
which  equity  will  grant  relief  where  hitherto  there  was  na 
remedy  at  law.  See  per  Baggallay,  J.,  in  Hughes  v.  The 
Metropolitan  R.  F.  Co.,  L.  K  1  C.  R  D.  120,  135. 

Equity  leans  against  forfeitures.  Where  there  is  any 
special  circumstance,  such  as  fraud,  accident,  mistake,  or 
surprise,  equity  may  relieve  against  forfeitures.  The  case 
last  mentioned  is  a  good  illustration  of  this  principle. 

A  lease  of  certain  premises  contained  a  covenant  to  repair 
upon  giving  six  months  notice,  and  a  condition  of  re-entry^ 
The  defendants  became  sub-lessees  under  a  deed  con- 
taining a  similar  covenant.  The  premises  being  out  of 
repair  the  plaintiff,  who  was  a  reversioner,  gave  notice  to 
the  defendants  on  the  22nd  of  October,  1874,  to  repair  within 
six  months.  The  defendants  wrote  to  the  plaintiff  sug- 
gesting that  he  should  purchase  their  interest,  and  stating 
that  he  should  postpone  the  repairs  until  he  heard  from 
them  on  the  subject.  Negotiations  then  took  place  on  this 
footing.  On  the  31st  of  December,  1874,  the  defendants 
wrote  to  the  plaintiff  stating  their  price.  Plaintiff  declined 
the  offer  at  the  price,  but  asked  defendants  to  reconsider  the 
question  of  price,  and  make  "a  modified  proposal."  No 
further  proposal  was  made.  On  the  13th  of  April,  1875,  the 
plaintiff  wrote  to  the  defendants'  lessor  stating  that  the  six 
months  would  expire  on  the  21st  inst.  The  defendants^ 
thereupon  commenced  to  repair  the  premises.  The  plaintiff 
notwithstanding  brought  his  action  of  ejectment,  and 
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recovered  judgment  on  the  ground  of  forfeiture.  The  Court 
of  Appeal  (reversing  the  decision  of  the  Common  Pleas 
division)  held  that  the  true  construction  of  what  had  taken 
phice  was  that  the  notice  to  repair  was  suspended  during 
the  neofotiations :  that  the  neorotiations  were  not  broken  off 
by  the  plaintiff  on  the  31st  of  December,  and  that  the  plain- 
tiff by  his  conduct  had  misled  the  defendants  into  suppos- 
ing that  the  notice  to  repair  was  still  suspended,  and  that 
under  the  circumstances  it  was  inequitable  to  permit  him 
to  take  advantage  of  the  forfeiture. 

If  a  person  make  a  representation  by  which  he  induces 
another  to  take  a  particular  course,  and  the  circumstances 
are  afterwards  altered  to  the  knowledge  of  the  person 
making  the  representation,  but  not  to  the  knowledge  of  the 
party  to  whom  the  representation  is  made,  and  are  so 
altered  that  the  alteration  may  affect  the  course  of  conduct 
which  may  be  pursued  by  the  person  to  whom  the  repre- 
sentation is  made,  it  is  the  imperative  duty  of  the  pai*ty 
who  has  made  the  representation  to  communicate  to  the 
party  to  whom  the  representation  has  been  made  the  alter- 
ation of  these  circumstances;  and  a  Court  of  equity  will  not 
hold  the  party  to  whom  the  representation  is  made  bound, 
unless  such  a  communication  has  been  made:  Per  Lord 
Justice  Turner  in  Tract  v.  Baring,  4  DeG.  J.  &  S.  318, 
%      329.    See  also  Kerr  on  Fraud  and  Mistake,  33. 

Had  the  plaintiff  stipulated  that  during  the  negotiations 
the  twelve  months  clause  should  be  suspended ;  had  the 
defendants  not  only  refused  to  entertain  the  plaintiff's 
offer  of  $800,  but,  during  the  suspension  of  the  limitation 
clause  asked  him  to  make  a  modified  offer,  this  case 
and  the  case  of  Hughes  v.  The  Metropolitan  R  W.  Co., 
L.  R.  1  C.  P.  D.,  120  would  be  nearly  parallel. 

But  unfortunately  for  the  plaintiff,  the  parallel  fails  at 
two  essential  points  : — 

1.  There  w^as  no  stipulation  whatever  for  the  suspension 
of  the  twelve  months  clause. 

2.  There  was  no  request  from  the  defendants  to  the 
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plaintiff,  after  the  rejection  of  the  $800  offer,  for  a  modified 
ofJer. 

We  have,  instead,  the  fact  of  negotiations  for  a  settle- 
ment without  any  reference  to  the  limitation  clause,  and 
the  further  fact  that  these  negotiations  terminated,  to  the 
knowledge  of  the  plaintiff,  in  sufficient  time  to  have 
enahled  the  plaintiff,  if  sufficieDtly  alive  to  the  tenor 
of  his  contract,  to  have  commenced  h's  action  within  the 
3^ear  next  after  the  loss. 

These  facts  do  not  shew  any  right  on  the  part  of  the 
plaintiff,  either  at  law  or  in  equity,  to  prevent  the  defend- 
ants availing  themselves  of  the  limitation  clause:  See 
Gooden  v.  Amoslceag  Fire  Ins.  Co.,  20  N.  H.  73. 

In  the  last  mentioned  case  there  was  language  used  b}^ 
Chief  Justice  Gilchrist,  in  delivering  the  judgment  of  the 
Supreme  Court  of  New  Hampshire,  which  is  applicable  to 
this  case. 

The  learned  Chief  Justice  said, p. 76:  "All  that  is  attempted 
to  be  done  by  the  plaintiff  in  this  particular  is  to  shew  that 
at  various  times  there  were  negotiations  between  the  parties 
with  a  view  of  referring  to  arbitrators  the  matter  in 
dispute  between  them.  It  does  not,  however,  appear 
that  they  ever  expressly  agreed  to  suspend  legal  reme- 
dies, to  await  the  issue  of  these  negotiations ;  and  no 
such  agreement  is  necessarily  involved  or  implied  in  these  ♦ 
negotiati(ms,  because  they  interposed  no  obstruction  what- 
ever to  bringing  the  suit.  This  is  not  a  case  in  which  the 
operation  of  the  Statute  of  Limitations  is  delayed  by  the 
fraud  "of  the  defendant  in  concealing  the  cause  of  action, 
nor  is  it  analogous  to  such  a  case.  Nor  do  the  defendants 
appear  to  have  done  anything  to  mislead  the  plaintiff.  That 
party  appears  to  have  trusted  to  the  result  of  the  negotia- 
tions in  which  he  was  engaged,  too  long,  and  until  his  right 
to  legal  remedies  has  been  lost  by  the  remediless  lapse  of 
time." 

The  only  remaining  question  for  decision  is,  as  to  the 
rejection  of  the  testimony  of  the  senior  counsel  for  the 
plaintiff  offered  at  the  trial. 
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The  presiding  Judge  may  control  the  conduct  of  counsel, 
but  has  no  right  to  reject  his  testimony  when  tendered  as 
a  witness,  if  a  competent  witness. 

The  question  is  not  one  of  propriety,  but  of  legal  right 
— that  is,  whether,  in  the  present  state  of  the  law,  counsel 
for  either  party  to  a  suit  is  a  competent  witness  for  his 
client. 

In  the  case  of  Sir  Thomas  More,  1  How.  St.  Tr.  386,  390, 
the  then  Solicitor-General,  who  was  conducting  the  prose- 
cution, in  the  language  of  Lord  Campbell,  "  to  his  eternal 
disgrace  and  to  the  eternal  disgrace  of  the  Court  who 
permitted  such  an  outrage  on  decency,  left  the  bar  and 
presented  himself  as  a  witness  for  the  Crown":  1  Camp- 
helVs  Lives  of  the  Chancellors,  436,  2nd  ed.,  (IS47.) 

In  Reoo  V.  Brice,  2  B.  &  Al.  606,  it  was  said,_/)er  Curiam, 
that  "  In  a  criminal  prosecution,  instituted  for  the  interests 
of  the  public,  in  the  name  of  the  King,  and  not  to  gratify 
the  objects  of  an  individual,  a  prosecutor  has  no  right  to 
address  the  jury.  Counsel  indeed,  (who  are  in  some  measure 
under  the  control  of  the  Court)  have  this  privilege  allowed 
to  them  ;  because,  from  their  professional  education  and 
habits  of  business,  it  is  to  be  expected  that  they  will  not 
state  to  the  jury  anything  but  what  is  fit  for  them  to  hear. 
Besides,  the  prosecutor  may  be,  and  generally  is,  a  witness  ; 
and  it  is  very  unfit  that  he  should  be  permitted  to  state, 
not  upon  oath,  facts  to  the  jury  which  he  is  afterwards  to 
state  to  them  on  his  oath." 

Bay  ley,  J.,  added  that  he  remembered  a  case  "where 
Lord  Ellenborough  had  allowed  the  prosecutor  to  address 
the  jury,  and  afterwards,  on  being  spoken  to  on  the  subject 
by  the  other  Judges,  expressed  his  conviction  that  he  had 
done  wrong." 

It  is  mentioned  in  a  note  to  the  last  case  that  Rex  v. 
Mibie  et  al.,  in  which  the  prosecutor,  who  had  been  a  witness 
before  the  grand  jury,  waived  giving  evidence  in  the  case 
before  Lord  Ellenborough  would  allow  him  to  address  the 
jury,  is  probably  the  case  referred  to  by  Bayley,  J. 
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The  first  civil  case  of  which  we  have  a  satisfactory 
report  wherein  the  point  was  raised  was  Stones  v.  Byron,  4 
D.  &  L.  893,  also  reported  in  7  L.  T.  197,  under  the  name 
of  Stones  v.  Bacon. 

The  trial  took  place  before  the  under-sheriff  of  Middle- 
sex. The  attorney  for  the  plaintiff  made  a  speech  as 
advocate  for  the  plaintiflf',  examined  the  witnesses  for  the 
plaintiff,  addressed  the  jury  in  reply  to  the  defendant's 
counsel,  and  was  afterwards  allowed  to  call  himself  as  a 
witness  for  the  plaintiff. 

Patteson,  J.,  made  the  rule  absolute  for  a  new  trial, 
saying,  p.  895  :  "I  must  say  that  I  do  not  think  that  such 
a  course  of  proceeding  is  proper,  or  consistent  with  the  due 
administration  of  justice.  It  seems  to  me,  therefore,  that 
his  evidence  ought  not  to  have  been  received,  and,  having 
been  received,  that  there  ought  to  be  a  new  trial." 

In  Deane  v.  FacJauood,  mentioned  in  a  note  to  Stones  v. 
Byron,  4  D.  &  L.  893,  and  reported  as  Dunn  v.  Packivood, 
ill  8  L.  T.  371,  and  in  11  Jur.  242,  which  was  also  a  trial 
before  an  under-sheriff,  Erie,  J.,  on  the  authority  of  Stones 
V.  Byron,  made  the  rule  absolute  for  a  new  trial,  "  on  the 
ground  that  the  plaintiff's  attorney  acted  both  as  an  advo- 
cate and  a  witness,"  which  the  learned  Judge  said  was  "a 
very  objectionable  proceeding." 

It  will  be  observed,  as  mentioned  by  Mr.  Best,  in  his 
work  on  Evidence,  6th  ed.,  sec.  184, that  both  these  cases  are 
the  decisions  of  single  Judges,  whose  language  falls  short 
of  laying  down  as  an  universal  rule,  that  under  no  circum- 
stances whatever  can  counsel  be  examined  as  a  witness  in 
a  case  in  which  he  is  acting  as  such. 

In  Shields  v.  McGrath  et  at.,  3  Kerr  398,  the  Supreme 
Court  of  New  Brunswick,  following  Stones  v.  Byron,  4  D. 
&  L.  393,  made  absolute  a  rule  for  a  new  trial,  where  one  of 
the  defendants'  counsel  after  having  been  examined  as  a 
witness  was  permitted  to  address  the  jury. 

Chipman,  C.  J.,  in  delivering  j udgment  said,  p.  398  :  "  We 
think,  for  the  sake  of  precedent,  there  ought  to  be  a  new  trial, 
on  the  ground  of  the  defendants'  counsel  being  examined 
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•as  a  witness  in  their  behalf.  We  impute  no  improper  motives 
to  the  learned  counsel  who  was  so  examined,  but  we  think 
it  an  improper  practice,  and  that  the  rule  for  a  new  trial 
should  be  made  absolute." 

The  point  w^as,  I  find,  according  to  reported  cases,  at 
least  twice  before  the  Court  in  which  I  now  preside. 

In  Benedict  v.  Boulton  et  al.,  4  U.  C.  R.  96,  at  the  close 
of  the  plaintiff's  case  the  defendants'  counsel  objected  that 
no  evidence  had  been  given  to  shew  that  one  of  the  defen- 
dants was  any  party  to  the  contract.  The  plaintiff's 
attorney,  who  acted  in  the  double  capacity  of  counsel  and 
witness,  then  urged  the  Chief  Justice,  who  tried  the  cause, 
to  allow  him  to  supply  the  proof  by  stating  conversations 
with  them,  but  this  was  declined  and  the  plaintiff  non- 
suited." 

Sir  John  B.  Robinson,  the  then  Chief  Justice  of  the 
Court,  delivered  judgment,  discharging  the  rule  on  the 
ground  that  it  was  in  the  discretion  of  the  presiding  Judge 
at  the  trial  to  refuse  to  allow  evidence  to  be  supplied  under 
the  circumstances,  but  added,  at  p.  97,  adverting  to  Stones 
V.  Bacon  and  Dunn  v.  Packwood,  then  recently  decided  in 
England,  "if  there  was  anything  wrong  here  it  was  in 
receiving  the  evidence  of  the  plaintiff's  attorney  to  any 
extent  *  *  *  will,  I  am  persuaded,  be  much  for 
the  advantage  of  the  profession  to  follow  the  same  course 
here." 

In  Cameron  v.  Forsyth  et  al.,  4  U.  C.  R.  189,  where  a 
counsel,  upon  stating  to  a  jury  facts  which  he  himself  could 
prove,  was  reminded  by  the  presiding  Judge  that  he  could 
not  act  both  as  an  advocate  and  a  witness,  immediately  sat 
down,  ceased  to  act  as  counsel,  and  was  permitted  to  give 
evidence  in  the  cause  on  an  assessment  of  damages,  the 
Court  refused  to  set  aside  the  assessment,  saying  it  would 
be  "  enforcing  the  rule  in  too  rigid  a  spirit,  while  notice  of 
it  may  be  supposed  not  to  have  reached  all  the  profession, 
to  set  aside  the  assessment  under  the  circumstances." 

In  Cobbett  v.  Hudson,  1  E.  &  B.  11,  which  is  now 
the  leading  case  on  the  point,  where  a  party  to  a  suit. 
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conducting  his  own  cause  at  the  trial,  claimed  the  right  ta 
address  the  jury  as  an  advocate  and  to  give  evidence  on  his 
own  behalf  as  a  witness,  but  the  Lord  Chief  Justice  (Camp- 
bell) told  him  that  if  he  addressed  the  jury  as  an  advocate- 
he  could  not  be  permitted  to  give  evidence  as  a  witness, 
and  on  this  ruling  the  plaintiff  elected  to  act  as  an  advo- 
cate, and  not  as  a  witness,  and  lost  the  verdict,  bnt  the 
verdict  was  set  aside. 

The  learned  Judge  who  tried  the  cause,  and  who  made 
the  severe  remarks  to  which  I  have  already  referred  in 
Sir  Thomas  Moore's  Case,  in  delivering  judgment,  said,  p.. 
12  :  "  We  are  fully  aware  of  the  inconvenient  consequences 
which  must  follow  from  a  party  to  a  suit  being  alternately 
during  the  trial  advocate  and  witness ;  and  we  express  our 
strong  disapprobation  of  such  a  practice.  But  we  cannot  say 
that  the  Judge  at  Nisi  Prius  has  at  present  sufficient  autho- 
rity to  prevent  it.  *  *  We  must  be  careful  that  we  do 
not  abridge  the  rights  conferred  on  suitors  by  common  or 
statute  law,  while  we  are  acting  merely  on  views  of  policy 
or  expediency,  with  respect  to  which  different  Judges  may 
form  different  opinions." 

The  learned  Chief  Justice  (Campbell)  then  reviews  all 
the  cases,  and,  after  doing  so,  makes  use  of  the  following 
observations,  at  p.  14  :  "  We  may  hope  that,  without  any 
positive  rule  against  a  party  addressing  the  jury  and  being 
examined  as  a  witness  on  oath  on  his  own  behalf,  a  prac- 
tice so  objectionable  is  not  likely  to  spring  up ;  for  it  is  not 
only  contrary  to  g'ood  taste  and  good  feeling,  but,  as  it  must 
be  revolting  to  the  minds  of  the  jury,  it  will  generally  be 
injurious  to  those  who  attempt  it.  *  *  If  the  practice 
does  gain  ground  to  a  degree  seriously  injurious  to  the  due 
administration  of  justice,  the  Legislature  may  interfere,  or 
the  Judges,  under  the  authority  vested  in  them,  may  make 
a  general  order  whereby  it  may  be  prevented  in  future. 
But,  as  the  law  now  stands,  we  think  the  Judge  at  Nisi 
Prius  exceeded  his  authority  in  refusing  to  allow  the  plain- 
tiff to  be  examined  as  a  witness  on  oath  after  addressing 
the  jury  as  an  advocate ;  and  that  upon  a  nevj  trial  he 
must  be  jjerniitted  to  do  both  if  he  shall  be  so  inclined^ 
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The  fact  that  the  case  was  one  of  plaintiff  in  person 
acting  as  his  own  advocate,  and  seeking  to  act  as  a  witness, 
makes  no  difference  in  the  application  of  the  rule.  The 
rule  applied  to  him  is  one  which  must  be  applied  to 
any  advocate,  whether  acting  for  himself  or  another 
person. 

The  rule  in  the  United  States  is  now^  in  accordance  with 
that  laid  down  in  Cobhett  v.  Hudson,  1  E.  &  B.  11.  See 
Read  v.  Colcock,  1  Nott  &  McCord  592 ;  Newman  v.  Brad- 
ley, 1  Dallas  240  ;  Miles  v.  O'Hara,  1  Serg.  &  R.  32 ; 
Boiddeu  V.  Hebel,  17  Serg.  &  R.  312;  McGehee  y.  Han-  - 
sail,  13  Ala.  17 ;  Potter  v.  Inhabitants  of  Ware,  1  Cush. 
519.  But  it  is  a  rule  which  is  much  discouraged  :  The  State 
V.  Woodside,  9  Iredell  496. 

The  latest  reported  case  which  I  have  seen  is  Bank  of 
British  North  America  v.  McElroy,  2  Pugsley  N.  B.  462, 
where  the  Judge  at  the  trial  refused  to  permit  the  defen- 
dant's counsel  to  be  both  counsel  and  witness,  and  there 
was  a  verdict  for  the  plaintiff  The  Supreme  Court,  fol- 
lowing Cobbett  V.  Hudson,  and  overruling  Shields  v. 
McGrath  et  al.,  3  Kerr  398,  made  the  rule  absolute  for  a 
new  trial. 

Ritchie,  C.  J.,  then  of  the  Supreme  Court  of  New  Bruns- 
wick, but  now  a  Judge  of  the  Supreme  Court  of  Canada,  in 
delivering  judgment  said,  at  p.  463  :  "  It  is  the  privilege  of 
the  party  to  offer  the  counsel  as  a  witness ;  but  that  it  is 
an  indecent  proceeding,  and  should  be  discouraged,  no  one 
can  deny.  I  have  always  discountenanced  the  practice, 
and  think  the  circumstances  must  be  very  exceptional  to 
warrant  counsel  in  offering  their  evidence.  *  *  I  feel 
reluctantly  constrained  to  say,  that  in  my  opinion  there 
should  be  a  new  trial." 

While  I  think  it  very  desirable  in  the  administration  of 
justice  that  the  characters  of  an  advocate  and  a  witness 
should,  if  possible,  be  kept  separate,  I  apprehend  that  in 
the  present  state  of  the  law  it  is  misdirection  for  a. 
Judge  to  reject  the  testimony  of  counsel  when  offered  as  a 
witness  on  behalf  of  his  client.    But  a  new  trial  is  not  to 
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be  granted  on  the  ground  of  misdirection,  or  of  an  improper 
admission  or  reception  of  evidence,  unless,  in  the  opinion 
of  the  Court  to  which  the  application  is  made,  some  sub- 
stantial wrong  or  miscarriage  has  been  thereby  occasioned 
on  the  trial  of  the  action:  Smith  v.  Murphy,  35  U.  C.  R* 
569  ;  37  Vic.  ch.  7,  sec.  34,  O.  I  am  not  of  that  opinion  in 
this  case.  The  evidence  tendered  was  to  corroborate  the 
testimony  of  Mr.  Carscailen  previously  received.  Assuming 
Mr.  Carscallen's  evidence  to  be  corroborated  to  the  fullest 
extent,  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  for  reasons  already  given.  No  substantial  wrong 
has  therefore  been  occasioned  to  the  plaintiff  by  the  rejection 
of  the  evidence. 

I  am  not  surprised  that  the  learned  Judge  who  tried  the 
case  hesitated  to  permit  the  two  counsel  for  the  plaintiff 
in  this  case  to  be  his  two  principal  witnesses.  Without 
doubt  the  necessity  for  their  being  witnesses  was  sprung 
upon  them  at  the  trial.  Whenever  counsel  foresee  or  can 
foresee  the  probability  of  their  being  required  as  witnesses, 
it  is  much  better  that  other  counsel  should  be  retained. 

The  administration  of  justice  should  not  only  be  pure, 
but  kept  so  pure  as  to  be  free  from  all  suspicion  of  being 
tainted.  Counsel  and  witnesses,  as  well  as  a  Judge,  are 
essential  to  its  proper  administration.  The  functions  of 
each  are  so  entirely  distinct  that  they  should  be  kept  com- 
pletely apart. 

The  Judge  in  this  Province  presides,  and  where  there  is 
a  jury  directs  the  jury  as  to  the  law;  and  where  there  is 
no  jury,  is  himself  both  Judge  and  jury.  Counsel  before 
the  Judge  and  jury  zealously  argue  the  side  of  their 
clients.  But  whether  their  clients  shall  succeed  or  fail 
ought  to  depend  on  the  testimony  of  persons  sworn  impar- 
tially to  tell  the  truth.  Counsel  cannot  be  unbiassed  wit- 
nesses, and  if  permitted  without  check  to  be  witnesses 
there  would  be  not  only  the  revolting  indecency  of  the 
proceeding,  but  the  possible  difficulty  of  the  jury  being 
unable  to  distinguish  between  what  the  counsel  said  as  an 
advocate  and  what  he  said  as  a  witness. 
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The  remedy  at  present  is,  however,  in  the  hands  of  the 
Bar.  Although  the  right  of  being  both  counsel  and  witness 
exists  the  right  is  seldom  invoked  and  never  abused. 
We  may  therefore,  I  think,  safely  continue  to  leave  the 
honour  of  the  Bar  in  the  keeping  of  the  learned  and  able 
Bar  of  this  Province. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Bule  discharged. 


Hutchinson  v.  ISiagara  District  Mutual  Fire 
Insurance  Company. 

Fire  insurance — Statement  of  loss — Party  to  sue — Property  insured. 

A  policy  was  effected  in  the  name  of  H.  &  D.,  then  partners.  Atter  the 
fire,  and  two  months  after  the  making  and  delivery  of  the  statement  of 
loss,  D.  assigned  all  his  interest  in  the  policy  to  H. 

Held,  that  the  action  was  properly  brought,  and  the  statement  of  loss 
made,  by  H.  alone. 

Held,  also,  that  the  statement  of  loss,  set  out  in  the  case,  and  sworn  to 
by  the  plaintiff  only,  was  sufficient. 

The  statement  was  required  by  the  condition  to  be  given  within 
thirty  days.  The  fire  was  on  the  11th  August,  and  the  statement  was 
not  sent  until  the  25th  September,  but  the  delay  was  occasioned  by 
the  delay  of  the  company's  agent  to  send  a  blank  form  for  the  pur- 
pose, as  he  had  promised  :  Held,  sufficient. 

Setnble,  that  at  all  events  the  delay  of  a  few  days  would  not,  under  the 
condition,  avoid  the  policy. 

Paper  bags  for  flour  burned  in  the  mill,  were  held  not  to  be  covered  by 
a  policy  upon  tools. 

This  was  an  action  on  a  fire  policy. 
Pleas  :  1.  Kon  est  factum. 

2.  Setting  out  a  condition  endorsed  on  the  policy,  "  that 
-all  persons  insured  with  this  company  and  sustaining  loss 
or  damage  by  fire  are  forthwith  to  give  notice  thereof  to 
the  company,  and  within  thirty  days  after  said  loss  to 
■deliver  in  a  particular  and  detailed  account  of  such  loss,  or 
damage,  signed  by  their  own  hand,  aAd  verified  by  their  oath 
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or  affirmation,  and  by  their  books  of  account,  and  other 
proper  vouchers.  They  shall  also  declare  on  oath  whether 
any  and  what  other  insurance  or  incumbrances  has  been 
made  on  the  same  property.  If  there  be  any  misrepresen- 
tation, fraud,  or  false  swearing,  the  claimant  shall  forfeit 
all  claims  by  virtue  of  his  policy."  Averment,  that  the 
plaintiff  did  not  forthwith  give  notice,  &c.,  and  within  thirty 
days  after  the  said  loss  deliver  in  a  particular  and  detailed 
account  of  such  loss  or  damage,  signed  by  his  hand,  and 
verified  by  his  oath  or  affirmation,  &;c.,  and  did  not  declare 
on  oath  whether  any  and  what  other  insurance  had  been 
made — whereby  the  policy  became  void. 

3.  That  the  plaintiff  did  make  a  false  statement  on  oath, 
&c.,  and  did  falsely  and  maliciously  swear,  &c.,  that  the 
loss  sustained  amounted  to  $1,054.80,  whereas  the  plaintiff 
did  not  lose  goods  to  any  such  amount,  &c.  ;  and  that  he 
was  guilty  of  fraud  and  false  swearing,  within  the  meaning- 
of  the  condition  mentioned  in  the  third  plea. 

4.  That  the  goods  were  not  destroyed  by  fire. 

5.  That  the  policy  was  made  to  a  firm  of  the  name  of 
Hutchinson  &  Dodge,  and  that  no  assignment  was  ever 
made  to  the  plaintiff  of  their  interest,  &c. 

6.  That  the  plaintiff  at  the  time  of  the  fire  was  not  in- 
terested in  the  goods. 

7.  That  after  the  making  of  the  policy,  Dodge  transferred 
his  interest  in  the  property  insured  to  the  plaintiff,  and 
although  thirty  days  elapsed  before  the  loss  neither  Dodge 
nor  the  plaintiff  gave  defendants,  &'C.,  any  notice  in  writing 
of  the  transfer,  or  obtained  the  consent  of  the  defendants 
thereto  ;  and  so  the  policy  was  void. 

Issue  was  taken  on  all  the  pleas. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at  the 
last  Cornwall  Spring  Assizes,  when  a  verdict  was  entered 
for  the  plaintiff  for  $812,  leave  being  reserved  to  the  de- 
fendants to  move  to  reduce  the  verdict  by  $120,  being  the 
value  of  certain  paper  flour  sacks  destroyed. 

The  facts  are  stated  in  the  judgment. 
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In  Easter  term  May  17,  1876,  i^.  Osier  obtained  a  rule  to 
set  aside  the  verdict,  and  to  enter  a  nonsuit,  on  the  ground 
that  the  plaintiff  did  not  comply  with  the  condition  46 
endorsed  on  the  policy,  and  of  section  52  of  36  Vic.  ch.  44,  O. : 
that  the  plaintiff  did  not  furnish  his  statement  and  proof  of 
loss  ;  and  on  the  ground  that  one  Dodge  named  in  the  policy 
should  have  been  a  party  plaintiff,  and  should  have  joined 
with  the  plaintiff  in  the  statement  and  proof  of  loss,  and 
to  reduce  the  verdict  by  $120,  the  value  of  the  paper  bags. 

During  this  term,  August  30,  2876,  ilf.  C.  Cameron,  Q. 
C,  shewed  cause.  The  defendants  were  solely  to  blame 
for  the  non-receipt  of  the  statements  within  the  thirty  days, 
for  their  agent  prevented  the  plaintiff  sending  them  in  in 
time,  by  stating  that  he  would  furnish  the  plaintiff  with 
printed  forms  to  use,  which  he  did  not  do.  The  statements 
sent  in  by  the  plaintiff  were  otherwise  correct.  This  objec- 
tion is  not  tenable  :  38  Vic.  ch,  65  sec.  52,  C.  The  objection 
that  Dodge  should  have  been  made  a  plaintiff,  was  given 
vip  at  the  trial.  There  is  nothing  in  the  objection  that  the 
proof  of  loss  should  have  been  sworn  by  plaintiff  and 
Dodge. 

Osier  supported  his  rule.  The  statute  does  not  apply, 
and  the  objection  as  to  the  statement  is  well  taken  : 
■Greaves  v.  Niagara  District  Mutual  Fire  Ins.  Co.,  26  C. 
P.  127;  Stichiey  v.  Niagara  District  Mutual  Fire  Ins. 
Co.,  23  C.  P.  372  ;  Mulvey  v.  Gore  District  Mutual  Ass. 
Co.,  Ih.  424:  Scott  v.  Niagara  District  Mutual  Fire  Ins. 
Co.,  25  U.  C.  R.  119. 

September  26,  1876.  Morrison,  J. — I  am  of  opinion 
that  so  much  of  the  rule  which  asks  for  a  nonsuit  should 
be  discharged. 

The  plaintiff  and  one  Dodge  effected  an  insurance  on  the 
property  in  question,  to  the  amount  of  S800,  viz.,  on  grain, 
flour,  and  fixtures,  consisting  of  working  tools.  On  the 
11th  of  August,  the  mill  in  which  the  property  was  was 
burned,  and  the  property  therein  destroyed.  On  the  25th 
September  the  plaintiff  sent  to  the  defendants  a  statement 
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of  the  loss,  sworn  to  by  the  plaintiff,  and  verified  by  the 
oath  of  a  person  who  was  employed  in  the  mill.  The 
statement  contained  a  detailed  account  of  all  the  property 
burnt,  viz.,  all  property  within  the  terms  of  the  policy,  and 
other  property. 

At  the  trial  the  defendants  contended  that  the  statement 
of  loss  was  insufficient.  It  seems  to  me  the  objection  is 
untenable.  The  alleged  statement  set  out  every  article  in 
detail,  with  the  alleged  value  opposite.  There  were  seven 
different  items,  in  all  amounting  to  $237,  which  it  was  con- 
tended were  not  within  the  terms  of  the  policy;  but, 
assuming  every  one  of  these  articles  to  be  excluded,  there 
remained  items  to  the  alleged  amount  of  $815  covered  by 
the  policy,  and  for  such  articles  the  learned  Judge  allowed 
about  $690. 

It  was  further  objected  that  the  statement  was  not  fur- 
nished within  thirty  days.  If  there  was  anything  in  the 
objection,  I  think  from  the  evidence  the  delay  was  occa- 
sioned by  the  agent  of  the  company  promising  the  plaintiff^ 
that  a  blank  form  for  the  statements  would  be  sent  to  him 
for  that  purpose,  which  was  never  sent,  and  in  that  way 
occurred  the  delay.  The  mere  fact  of  the  statement  being- 
sent  in  a  few  days  after  the  thirty  days  elapsed,  does  not 
under  the  condition  void  the  policy,  or  defeat  the  plaintiff's 
claim. 

As  Pollock,  C.  B.,  said,  in  giving  judgment  in  Mason  v. 
Harvey,  8  Ex.  819,  821,  where  the  time  limited  was  three 
months :  "  The  condition  is  not  to  be  construed  with  such 
strictness.  Its  meaning  is,  that  the  assured  will,  within 
a  convenient  time  after  the  loss,  produce  to  the  company 
something  which  will  enable  them  to  form  a  judgment  as 
to  whether  or  no  he  has  sustained  a  loss. 

As  to  the  objection  taken  in  the  rule,  that  Dodge,  who 
was  one  of  the  assured,  should  have  been  a  party  plaintiff" 
and  should  have  joined  with  the  plaintiff  in  his  statement 
of  loss,  the  policy  was  in  the  joint  names  of  the  plaintiff 
and  Dodge,  who  were  partners  in  business.  After  the  fire, 
and  two  months  after  the  making  and  delivery  of  the 
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statement  of  loss,  Dodge  assigned  all  his  interest,  &;c.,  in  ' 
the  policy  to  the  plaintilF ;  and  at  the  trial  it  appears,  by 
the  learned  Judge's  notes,  that  the  objection  was  very  pro- 
perly given  up  by  the  defendant's  counsel. 

I  see  nothing  in  the  point  that  the  claim  papers  were 
only  sworn  to  by  the  one  partner,  the  plaintiff,  they  being 
otherwise  sufficient. 

As  to  that  part  of  the  rule  which  asks  to  reduce  the 
verdict  by  $120,  the  value  of  certain  paper  bags,  we  think 
the  defendants  are  entitled  to  succeed,  as  we  do  not  think 
they  were  covered  by  the  policy.  The  rule  will  therefore 
go,  discharging  so  much  as  asks  to  enter  a  nonsuit,  and  be 
absolute  to  reduce  the  verdict  by  $120. 

Harrison,  C.  J.,  and  Wilson,  J.,  concun^ed. 


Rule  accordingly. 
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Ball  v.  Parker. 

Statute  of  Limitations — Pa7't  payment — Acknowledgment. 

The  plaintiff,  an  attorney,  had  an  account  for  costs  against  defendant,  a 
merchant,  for  services  rendered  before  1870,  and  which  was  therefore 
barred  by  the  statute.  It  appeared  that  in  1872  the  plaintiff  ordered 
goods  of  the  defendant,  without  any  agreement  at  the  time  as  to  how 
they  were  to  be  paid  for,  but  after  defendant  had  rendered  his  account 
for  them  the  plaintiff  told  him  or  his  clerk  that  he  had  credited  it 
against  his,  the  plaintiff's,  account,  to  which  defendant  assented,  la 
1875  the  plaintiff  wrote  to  defendant  sending  his  account  and  asking  for 
payment,  and  stating  that  he  had  credited  defendant's  account  rendered. 
The  defendant's  clerk  answered  repudiating  the  claim. 

Heldy  1.  That  there  was  no  evidence  of  any  payment  on  account  to  take 
the  case  out  of  the  statute,  there  being  no  act  on  defendant^ s  fart 
amounting  to  payment ;  and,  2.  That  the  letter  if  it  had  contained  any 
acknowledgment  would  have  been  inoperative,  not  being  signed  by 
defendant  himself. 

This  was  an  action  brought,  on  6th  January,  1876,  by 
the  plaintiff,  an  attorney  and  solicitor,  for  work,  journeys, 
and  attendance  by  him  as  an  attorney  and  solicitor  for  the 
defendant. 

Pleas :  1.  Never  indebted  ;  2.  Payment ;  3.  Statute  of 
Limitations;  4.  Set-off. 
Issue. 

The  cause  was  tried  at  the  last  Spring  Assizes  for  the 
county  of  Oxford,  before  Patterson,  J.A.,  without  a  jury. 

The  defendant  was  sued  in  the  Court  of  Queen's  Bench 
by  one  Hatch.  Plaintiff  was  his  attorney  in  that  suit. 
The  plaintiff  received  instructions  for  the  defence  in  Feb- 
ruary, 1866.  The  record  was  four  times  entered  for  trial ; 
once  it  was  a  remanet.  There  were  three  verdicts  for  the 
defendant.  Judgment  was  finally  entered  for  the  defend- 
ant, in  August,  1868,  for  $468.40,  costs  taxed  to  the  de- 
fendant, including  witness  fees.  Writs  of  execution  were 
issued  therefor,  but  nothing  was  made.  All  of  the  services, 
with  some  small  exceptions  not  necessary  to  be  mentioned, 
were  rendered  before  1870,  and  more  than  six  years 
before  the  commencement  of  the  present  action. 

Defendant  was  in  the  pork  and  grain  business  in  Wood- 
stock.   Plaintiff  had  dealings  Avith  him.    On  18th  March, 
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1872,  defendant  rendered  to  the  plaintiff  an  account 
amounting  to  $24.55  for  peas  and  oats  previously  sold  by 
the  defendant  to  the  plaintiff.  The  plaintiff  afterwards 
credited  this  amount  to  the  defendant  in  his,  the  plaintiff's, 
books.  The  plaintiff  swore  that  he  got  the  peas  and  oats 
to  apply  on  the  account,  and  so  told  the  defendant  or  his 
clerk ;  but  both  the  defendant  and  his  clerk  denied  this 
statement,  and  represented  that  the  goods  were  sold  to  the 
plaintiff  in  the  ordinary  course;  that  the  plaintiff  had  other 
dealings  with  the  defendant,  sometimes  paying  and  some- 
times not  paying  at  the  time  he  purchased  goods. 

The  plaintiff,  on  the  22nd  May,  1875,  wrote  to  defendant 
as  follows : 

"Woodstock,  Ont.,  May  22,  1875. 
"  Henry  Parker,  Esq.,  Woodstock. 
Dear  Sir,— 

"  As  I  must  have  all  my  old  matters  closed,  I  send  you 
an  account  as  appears  in  my  books.  The  taxed  costs  in 
Hatch  V.  Parker  amount  to  8463.40,  and  I  have  credited 
you  paid  witnesses  $104.50,  and  paid  for  juries  S108.  1 
have  also  credited  account  rendered  $24.55.  Any  amount 
since  that  date  must  be  deducted  from  my  account.  As  I 
jam  very  much  in  want  of  money,  and  the  account  has  now 
been  standing  over  five  years,  I  trust  you  will  close  it 
without  delay,  &c. 

Yours  truly, 

Francis  K.  Ball." 

The  following  reply,  written  by  Mr.  Hill,  a  clerk  of  the 
-defendant,  w^as  also  put  in  evidence  : 

"  Woodstock,  August  4,  1875. 

"  F.  R.  Ball,  Esq. 

Dear  Sir, — 

In  answer  to  your  letter  claiming  that  I  owe  you  an 
account,  I  beg  to  say  that  I  have  your  account  in  detail 
settled  and  receipted  for  all  work  done  for  me  in  your 
office  for  the  past  nine  years,  and  that  the  only  unsettled  mat- 
ter I  have  any  knowledge  of  is  the  old  matter  of  the  Hatch 
estate,  which  you  most  distinctly  told  me  years  ago,  when 
urging  you  to  close  the  matter  up,  that  you  would  never 
ask  me  for  any  fees  in  the  case,  a.s  you  could  make  it  out 
of  the  estate,  and  that  if  you  could  w^ait  for  your  fees  until 
it  was  made  out  of  the  party  Hatch,  surely  I  could  ;  and 
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as  you  know  that  I  have  never  troubled  you  about  the 
matter  since,  v^hich  is  nine  or  ten  years  ago,  and  that  you 
must  be  in  error  about  cash  out,  as  I  paid  all  the  disburse- 
ments in  cash  during  the  progress  of  the  trials.  Trusting 
that  you  may  be  able  to  make  your  account  out  of  the 
parties  against  whom  you  got  judgment  in  the  case,  as 
w^ell  as  the  advances  made  by  me  in  cash,  and  supplies 
charged  to  you  since  in  my  hooks, 

I  remain,  yours  truly, 

H.  Parker,  per  H." 

Counsel  for  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that,  without  an  express  arrangement  that  the 
account  should  be  set  off,  the  plaintiff's  claim  was  barred. 

The  learned  Judge  refused  to  nonsuit,  and  found  that 
the  plaintiff  ordered  the  goods  charged  for  in  the  account 
of  $24.55  without  any  understanding  at  the  time  that  they 
were  to  go  on  account :  that  after  the  account  was  ren- 
dered the  plaintiff  told  either  the  defendant  or  his  clerk 
that  he  had  credited  it  in  his,  plaintiff's,  account  against 
the  defendant :  that  the  plaintiff  did  so  credit  it :  that  this 
was  not  admitted  by  the  defendant  or  his  clerk,  but  all 
the  subsequent  dealing  was  entirely  consistent  with  the 
letter  of  4th  August,  1875,  written  by  the  authority  of 
defendant  by  the  clerk  in  question ;  and  that  the  defend- 
ant, in  1872,  assented  to  the  application  of  the  $24.55  as 
a  payment  on  the  plaintiff's  account. 

The  learned  Judge  therefore,  after  deducting  the  $24.55 
and  some  other  credits,  found  a  verdict  for  plaintiff  for 
$331.53,  allowing  interest  from  27th  November,  1875, 
$6.61,  making  in  all  $338.14,  for  which  he  found  a  verdict 
for  the  plaintiff. 

During  Easter  Term,  May  19, 1876,  M.  C.  Cameron,  Q.C.^ 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  verdict  or  a  nonsuit 
entered,  pursuant  to  the  Law  Reform  Act,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence. 

During  this  term,  August  31, 1876,  F.  Osier  shewed  cause. 
The  verdict  was  justified  by  the  evidence  and  good  in  law:: 
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Baildon  v.  Walton,  1  Ex.  G17 ;  Hooper  v.  Stevens,  4 
A.  &  E.  71 ;  Hart  v.  JSash,  2  C.  M.  &  R.  337 ;  Walker  v. 
P^^^tT,  6  E.  &  B.  506. 

M.  O.  Cameron,  Q.C.,  contra.  Wheat  took  place  between 
the  parties  did  not  amount  to  payment  so  as  to  take  the 
case  out  of  the  statute,  and  there  was  no  sufficient  acknow- 
ledgment in  writing  for  that  purpose  :  Waugh  v.  Cope,  6 
M  &  W.  824  ;  Boutledge  v.  Ramsay,  8  A.&  E.  221 ;  WiUis 
V.  Neivham,  3  Y.  &  J.  518  ;  Cushman  v.  Turner,  L.  R.  1 
Q.  B.  500. 

September  26,  1876,  Harrison,  C.  J. — I  propose  to  deal 
with  this  case  on  the  facts  as  found  by  the  learned  Judge. 

The  question  of  law  which  arises  on  these  facts  is, 
whether  there  was  sufficient  payment  or  acknowledgment 
of  the  debt  sued  for  within  six  years  next  before  action 
to  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations. 

Since  the  passing  of  Consol.  Stat.  U.  C.  ch.  41  (which  is  the 
same  as  9  Geo.  IV.  ch.  14,  commonly  called  Lord  Tenterden's 
Act  in  England),  nothing  after  the  lapse  of  six  years  will 
revive  the  debt  except  part  payment  or  an  acknowledg- 
ment in  writing  signed  by  the  party  chargeable  thereby. 

The  learned  Judge  finds  that  the  plaintift'  ordered  the 
goods  without  any  agreement  at  the  time  that  they  were 
to  go  on  account,  and  that  after  the  account  Avas  rendered 
plaintiff  told  either  defendant  or  his  clerk  that  he  credited 
it  on  account,  and  that  he  did  so  credit  it. 

It  is  to  be  observed  that,  so  far  as  the  finding  goes,  it 
shews  no  act  on  the  part  of  the  defendant  amounting  to 
part  payment.  The  act  of  the  plaintiff"  in  afterwards 
crediting  the  amount  is  not  the  act  of  the  defendant,  and 
should  not,  j)^')'  se,  have  any  binding  eflTect  on  the  de- 
fendant. 

Part  payment  must  be  an  act  of  the  debtor,  and  is  an 
acknowledgment  by  him  of  an  existing  debt,  and  from  this 
acknowledgment  the  law  infers  a  promise  to  pay  the  resi- 
due :  Morgan  v.  Roivlands,  L.  R.  7  Q.  B.  493. 
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It  is  true  the  part  payment  need  not  be  in  money.  Any 
transaction  between  the  parties  which,  by  mutual  agree- 
ment, is  intended  to  have  that  effect  will  be  held  to  have 
the  actual  effect  of  payment  in  money  :  Maber  v.  Mahev, 
L.  R.  2  Ex.  153.  But  in  this  case  it  is  not  found  that 
when  the  goods  were  delivered  by  defendant  to  plaintiff 
they  were  delivered  upon  any  agreement  that  they 
should  be  received  in  part  payment  of  the  plaintiff's 
account ;  and  I  do  not  think  that  the  subsequent  assent 
of  the  defendant,  as  found  by  the  learned  Judge,  is,  under 
the  circumstances,  equivalent  to  such  an  agreement  for  the 
purpose  of  taking  the  case  out  of  the  Statute  of  Limita- 
tions :  Hart  v.  Nash,  2  C.  M.  &  R.  337  ;  Hooper  v.  Stephens 
et  al,  4  A.  &  E.  71. 

The  mere  fact  of  part  payment  is  not  of  itself  conclusive 
to  take  a  case  out  of  the  Statute  of  Limitations. 

In  order  to  take  a  case  out  of  the  statute  by  a  part  pay- 
ment, it  must  appear,  in  the  first  place,  that  the  payment 
was  made  on  account  of  the  debt ;  secondly,  it  must  appear 
that  the  payment  w^as  on  account  of  the  debt  for  which 
the  action  was  brought ;  and,  in  the  third  place,  it  must 
appear  that  the  payment  was  made  under  such  circum- 
stances as  to  warrant  a  jury  in  inferring  a  promise  to  pay 
the  residue  :  Holme  v.  Green,  1  Stark.  488 ;  Tippetts  v. 
Heane,  1  C.  M.  &  R.  252 ;  Wainman  v.  Kynman,  1  Ex. 
118  ;  BiirJcitt  v.  Blanchard,  3  Ex.  89.  See  also  Baildon 
V.  Walton,  1  Ex.  617  ;  Worthington  v.  Grimsditch,  7  Q. 
B.  479 ;  Burn  v.  Boulton,  2  C.  B.  476. 

The  learned  Judge  has  not  expressl}^  found  as  a  fact 
that  there  was  any  payment,  and  he  certainly  has  not 
found  a  payment  under  such  circumstances  as  to  warrant 
the  inference  necessary  to  take  the  case  out  of  the  Statute 
of  Limitations. 

Plaintiff,  however,  insists  upon  defendant's  letter  of  4th 
August,  1875,  taken  in  connection  with  plaintiff's  letter  of 
4th  May,  1875,  as  a  sufficient  acknowledgment  in  writing 
of  the  debt  to  take  the  case  out  of  the  Statute  of  Limi- 
tations. 
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The  case  of  Waugh  v.  Cope,  6  M.  &  W.  824,  is  ,1  think, 
in  point  against  the  pkintifF  on  this  contention. 

The  plaintiff  in  that  case  was,  as  here,  an  attorney,  and 
had  performed  professional  services  of  various  kinds  for  the 
defendant  in  1827  and  several  subsequent  years.  In  July, 
1832,  the  defendant  having  been  a  witness  on  a  lunacy  en- 
quiry in  which  the  plaintiff  was  concerned  as  a  solicitor, 
the  plaintiff  wrote  to  him  to  know  what  were  his  expenses 
on  that  occasion.  The  defendant,  in  reply,  requested  the 
plaintiff  to  allow  what  w^as  usual,  and  place  the  same  to 
his  (defendants)  account.'  In  March,  1833,  the  plaintiff 
wrote  to  the  defendant  informino-  him  that  the  sums  allowed 
were  £2  2s.  and  10s.  Cd.,  enclosing  receipts  for  those  sums 
for  the  defendant's  signature,  and  concluding :  "  /  will 
give  you  credit  for  the  sums  on  my  accounts  against  you, 
agreeably  to  your  note  of  the  ^21st  July  last:'  The  defend- 
ant returned  the  receipts  signed  by  him,  and  the  £2  2s.  and 
10s.  6d.  were  paid  to  the  plaintiff  on  production  of  these 
receipts.  In  1833,  the  plaintiff  delivered  to  the  defendant 
a  bill  of  costs  amountinor  to  £289,  the  first  item  beino^  in 
1827  and  the  two  last  in  1830  and  1831.  In  an  action  on 
this  bill,  commenced  in  January,  1839,  it  was  held  that 
the  letters  given  in  evidence  did  not  sufficiently  shew  that 
the  £2  2s.  and  lOs.  6d.  were  paid  in  part  discharge  of  the 
debt  for  wdiich  the  action  was  brought,  so  as  to  fake  the 
case  out  of  the  Statute  of  Limitations. 

Lord  Abinger,  in  delivering  judgment,  said  p.  829:  "It  does 
not  satisfactorily  appear,  from  the  letters  given  in  evidence 
in  this  case,  that  the  defendant  admitted  there  was  any 
existintr  account  ao*ainst  him,  more  than  the  sum  he  was 
paying  :  all  that  he  admits  is,  that  the  money,  when 
received,  is  to  be  applied  in  discharge  of  the  account 
which  the  plaintiff  had  against  him  ;  but  there  is  no  dis- 
tinct admission  that  that  was  an  existing  debt  of  which 
that  was  a  payment  in  part." 

In  the  case  now  before  us,  the  defendant,  in  the  letter  of 
4th  August,  1875,  so  far  from  in  any  manner  admitting  an 
existing  debt  for  any  amount  beyond  the  sums  paid  or 
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supplies  charged,  expressly  repudiates  the  debt,  saying  to 
the  plaintiff:  "You  most  distinctly  told  me,  years  ago, 
when  urging  you  to  close  the  matter  up,  that  you  would 
never  ask  me  for  any  fees  in  the  case,  as  you  could  make 
it  out  of  the  estate."  See  Linsell  v.  Bonsor,  2  Bing.  N.  C. 
241. 

It  is  impossible,  with  these  authorities  before  us,  to  hold 
that  the  letter  of  4th  August,  1875,  even  if  signed  by  the 
defendant  himself,  contains  any  acknowledgment  in  writing 
by  the  defendant  so  as,  under  the  operation  of  section  2  of 
Consol.  Stat.  U.  C.  ch.  44,  to  take  the  case  out  of  the  Sta- 
tute of  Limitations. 

The  fact  that  the  letter  of  4th  August,  1875,  is  not 
signed  by  the  defendant  himself,  but  by  one  of  his  clerks, 
is  an  insuperable  objection  to  it  as  as  an  acknowledgment 
under  the  statute.  No  such  acknowledgment  is  sufficient 
•"unless  signed  by  the  party  chargeable  thereby :"  Consol. 
Stat.  U.  C.  ch.  44,  sec.  2.  Signature  by  an  agent  is  insuffi- 
cient for  the  purposes  of  the  Act :  Hi/de  et  al.  v.  Johnson, 
2  Bing.  N.  C.  776  ;  Clark  v.  Alexander,  8  Scott  N.  R.  147  ; 
Williams  v.  Mason,  28  L.  T.  N.  S.  232 ;  Swift  v.  Jewshury, 
L.  R  9  Q.  B.  301. 

The  letter  of  defendant  of  4th  August,  1875,  is  not 
signed  by  the  defendant,  but  by  one  of  his  clerks,  who 
wrote  the  same  and  wrote  the  defendant's  name  thereto. 
In  Hyde  v.  Johnson,  2  Bing.  N.  C.  776,  the-  Jetter  was 
written  by  the  wife  in  the  name  of  the  husband  and  at  his 
request,  and  was  held  not  sufficient.  This  decision  has 
been  upheld  and  followed  in  the  subsequent  cases  to  which 
I  have  already  referred. 

The  authorities,  we  think,  compel  us  to  make  the  rule 
absolute  to  enter  a  nonsuit. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Eule  aheolute  (a). 


{a)  This  case  has  been  argued  in  Appeal,  and  stands  for  judgment. 
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Boys  v.  Wood  et  al. 

Statute  of  Limitations. 

In  ejectment  it  appeared  that  William  Wood,  Jr.,  owning  the  land  in 
question,  left  it  in  1852  in  possession  of  his  father,  the  defendant;  and 
that  in  1859  he,  in  the  presence  and  with  the  consent  and  approval  of 
his  father,  mortgaged  it  to  R.,  through  whom  the  plaintiff  claimed. 

Held,  that  defendant  could  not,  as  against  the  plaintiff,  set  up  any  title 
founded  on  his  possession  before  the  execution  of  the  mortgage. 

Ejectment,  for  the  recovery  of  possession  of  the  east 
fifty  acres  of  broken  lot  number  one,  in  the  seventh  con- 
cession of  the  township  of  Orillia,  Southern  Division,  in 
the  County  of  Simcoe. 

The  writ  of  ejectment  was  issued  on  6th  April,  1875. 

Judgment  was  signed  by  default  against  the  defendant 
William  Wood,  the  younger. 

William  Wood,  the  elder,  appeared  and  defended  the 
action,  which  was  tried  at  the  last  Fall  Assizes,  for  the 
county  of  Simcoe,  before  Gait,  J.,  without  a  jury. 

The  plaintiff  claimed  title  under  a  deed  from  David 
Morrow,  who  sold  and  conveyed  the  land  to  the  plaintiff, 
under  a  power  of  sale  contained  in  a  certain  mortgage 
made  by  William  Wood,  the  younger,  to  William  Root, 
dated  January,  1859,  which,  after  some  mesne  assign- 
ments, became  the  property  of  David  Morrow. 

The  defendant  William  Wood,  the  elder,  besides  denying 
the  plaintiff's  title,  claimed  title  in  himself  by  length  of 
possession. 

The  land  in  question  was,  on  29th  July,  1833,  granted 
by  the  Crown  to  Edward  O'Brien. 

Edward  O'Brien,  by  deed,  dated  8th  December,  1855, 
conveyed  the  land  to  William  Wood,  the  younger. 

William  Wood,  the  younger,  by  deed,  dated  13tli  Janu- 
ary, 1859,  conveyed  the  land  to  William  Root,  subject  to  a 
proviso  for  redemption  on  payment  of  $800  in  twelve 
months  from  date,  with  interest  at  12  per  cent,  per  annum 
till  paid,  the  first  payment  of  interest  to  be  made  on  12th 
July,  1859. 
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This  mortgage,  which  contained  a  power  of  sale  on 
default,  by  various  mesne  assignments,  became  vested  in 
David  Morrow,  who  by  deed,  dated  5th  April,  1875,  con- 
veyed the  land  to  plaintiff. 

This  closed  the  plaintiff's  case. 

William  Wood,  the  elder,  was  called  as  a  witness  for  the 
defence.  He  proved  he  had  been  living  on  the  land  for  32 
years  :  that  the  land  had  been  let  out  for  grazing  :  that  he 
received  the  money  for  grazing :  that  he  never  paid  any 
interest  on  the  mortgage :  that  his  son  left  the  property  in 
1852,  and  never  afterwards  returned  to  it. 

William  Wood,  the  younger,  was  also  called  as  a  witness^ 
for  the  defence.  He  testified  that  he  left  the  land  in  1852^ 
leaving  his  father  and  mother  in  possession,  and  that  they 
had  been  in  possession  ever  since :  that  the  land  belonged 
to  him,  witness  :  that  he  executed  the  mortgage  to  E-oot  r. 
that  his  father  was  present  when  the  mortgage  was  exe- 
cuted :  that  his  father  did  not  pretend  at  the  time  to  have 
any  title  to  the  land,  and  negotiated  for  the  loan  on  behalf 
of  witness,  and  that  witness  from  time  to  time  paid  the 
taxes  on  the  land. 

David  Morrow  was  called  in  reply.  He  proved  that  at 
the  time  he  held  a  prior  mortgage  on  the  land  executed 
by  William  Wood,  the  younger  :  that  the  mortgage  of  13th 
January,  1859,  was  given  in  renewal  of  the  prior  mortgage^ 
dated  27th  February,  1857,  and  for  additional  advances  : 
that  the  prior  mortgage  was  destroyed  when  the  existing 
mortgage  was  executed :  that'  the  prior  mortgage  was  to 
himself,  and  the  existing  mortgage  to  his  son-in-law  Root : 
that  it  was  taken  in  the  name  of  Root  in  order  that  Mor- 
row "  might  witness  it." 

Several  letters  written  by  William  Wood,  the  elder,  to 
David  Morrow  during  the  negotiations  for  the  mortgaged 
deed,  representing  William  Wood,  the  younger,  to  be  the 
owner  of  the  land,  were  also  proved  by  David  Morrow,  and 
put  in  as  evidence  by  the  plaintiff. 

It  is  unnecessary,  as  nothing  turns  upon  them,  to  set 
them  forth  here. 
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The  learned  Judge  found  that  William  Wood,  the 
younger,  was  the  owner  of  the  land  :  that  in  1852,  he  left 
the  land  in  the  possession  of  William  Wood,  the  elder : 
that  although  he  had  been  occasionally  on  the  land  since 
it  was  for  the  purpose  of  calling  on  his  father  and  mother, 
and  not  to  reside  on  the  land  :  that  in  1857,  David  Morrow, 
through  whom  the  plaintiff  claims,  held  a  mortgage  on  the 
land :  that  in  1859,  the  present  mortgage  was  executed  by 
William  Wood,  the  younger,  in  the  presence,  and  with  the 
consent  and  approbation  of  the  defendant  William  Wood, 
the  elder :  that  the  letters  written  by  William  Wood,  the 
elder,  to  David  Morrow,  constituted  a  sufficient  acknowleg- 
ment  of  the  title  of  William  Wood,  the  younger,  to  prevent 
the  defendant  from  setting  up  a  title  by  the  Statute  of 
Limitations,  commencing  at  a  date  prior  to  the  date  of 
these  letters  ;  and  that  the  mortgage,  although  made  to 
.  Root,  was  in  fact  negotiated  by  Morrow,  and  that  the 
money  was  paid  by  him. 

The  learned  Judge  accordingly  entered  a  verdict  for  the 
plaintiff. 

During  Easter  Term,  May  16,  1876,  D.  McCarthy,  Q.  C„ 
obtained  a  rule  nisi,  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  verdict  entered 
for  the  defendant  William  Wood,  the  elder,  in  pursuance  of 
the  Law  Reform  Act  and  amendments  thereto,  or  a  nonsuit 
entered,  on  the  ground  that  the  said  defendant  clearly 
shewed  that  he  had  possession  for  more  than  twenty  years, 
and  that  there  was  no  acknowledgment  in  writing  to  pre- 
vent the  operation  of  the  Statute  of  Limitations. 

During  this  term,  August  30, 1876,  Lount,  Q.  C,  shewed 
cause.  The  Statute  of  Limitations  did  not  operate  in  favour 
of  the  defendant  prior  to  1859,  when  the  mortgage  to  Root, 
reciting  the  land  as  being  the  property  of  William  Wood, 
the  younger,  was  executed :  Jones  v.  Williams,  2  Stark. 
52;  Bowman  v.  Taylor  et  al,  2  A.  &  E.  278;  Carpenter 
v.  Fyidler,  8  M.  &;  W.  209  ;  Foster  v.  Britannia  Mutual 
Life  A  ssurance  Company,  3  E.  &  B.  48 ;  Doe  d.  Gaisford 
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V.  Stone,  3  C.  B.  176.  There  was  a  sufficient  acknowledg- 
ment in  writing  of  title  to  satisfy  section  14  Con  sol.  Stat. 
U.  C.  ch.  88  :  Williams  v.  McDonald,  33  U.  C.  R.  423 ; 
and  at  all  events  defendant,  by  his  conduct,  was  estopped 
from  availing  himself  of  any  possession  which  he  had  prior 
to  1859  :  Dean  v.  Thwaite,  21  Beav.  621 ;  Smith  v.  Acton, 
26  Beav.  210;  Davis  v.  Snyder,  1  Grant  134:  Regina  v. 
Shropshire  Union  B.  W.  and  Canal  Co.,  L.  R.  8  Q.  B.  420 ; 
Humble  v.  Hunter,  12  Q.  B.  310 ;  Cole  on  Ejectment,  479. 

D.  McCarthy,  Q.  C,  contra.  There  was  nothing  to  pre- 
vent defendant  availing  himself  of  his  full  possession :  Doe 
d.  Palmer  v.  Eyre,  17  Q.  B.  366.  There  was  no  written 
acknowledgment  here  to  the  person  entitled  to  the  land 
or  to  his  agent,  so  as  to  satisfy  the  14th  section  of  the 
Statute  of  Limitations,  for  at  the  time  of  the  so  called 
acknowledgment  Morrow  had  no  right  or  title  to  the 
land,  and  as  defendant  had  no  title  at  the  time  of  the 
execution  of  the  mortgage,  he  ought  not  to  be  estopped 
from  setting  up  a  title  which  subsequently  accrued  to  him. 
Doe  Baddeley  v.  Massey,  17  Q.  B.  373  ;  Ford  v.  Ager,  2 
H.  &  C.  279. 

September  26, 1876,  Harrison,  C.  J.—It  appears  from  the 
evidence,  that  before  and  at  the  time  of  the  execution  of 
the  mortgage  by  William  Wood,  the  younger,  to  Root,  the 
defendant  William  Wood,  the  elder,  was  in  possession  of 
the  land  mortgaged  either  as  a  tenant  at  will  or  tenant  at 
sufferance  under  William  Wood,  the  younger. 

It  also  appears  that  before  and  at  the  time  of  the  execu- 
tion of  the  mortgage,  the  defendant  William  Wood,  the 
elder,  represented  to  the  intending  mortgagee  or  the  agent 
of  the  intending  mortgagee,  that  the  land  was  the  property 
of  William  Wood,  the  younger,  and  that  he  was  besides 
most  active  and  pressing  in  soliciting  a  loan  to  be  secured 
by  the  mortgage. 

These  things  being  so,  William  Wood,  the  elder,  cannot, 
in  our  opinion,  now  be  allowed,  as  against  the  mortgagee  or 
those  claiming  under  him,  to  set  up  any  title  which  he 
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before  then  had  in  the  land,  or  to  avail  himself  of  any 
possession  which  before  then  he  had  enjoyed,  so  as  by  the 
addition  of  subsequent  possession  to  make  twenty  years, 
and  thereby  defeat  the  title  of  the  mortgagee. 

In  short,  we  are  of  opinion,  that  the  right  of  entry  of  the 
morto^aoree  as  ao^ainst  defendant,  did  not  accrue  until  after 
the  making  of  the  mortgage ;  and  as  this  was  within 
twenty  years  of  the  bringing  of  the  action,  the  plaintiff 
is  entitled  to  recover. 

In  Doe  d.  Palmer  v.  E}jre,  17  Q.  B.  866,  372,  it  is  said 
by  Lord  Campbell,  that  "  A  case  may  be  put,  where  a  per- 
son who  has  occupied  as  a  tenant  at  sufferance  nearly 
twenty  years  without  payment  of  rent  or  w^ritten  acknow- 
ledgment, might  be  deprived  of  the  benefit  of  the  Statute 
of  Limitations  by  the  owner  mortgaging  the  premises  and 
going  on,  for  a  great  many  years  afterwards,  paying  inter- 
est to  the  mortgagee.  But  it  cannot  be  considered  to  have 
been  an  object  of  the  Legislature  to  protect  the  interest  of 
such  a  person." 

It  is  therefore  unnecessary  to  decide  as  to  the  suffi- 
ciency of  the  written  acknowledgment  of  title  to  bring 
the  case  under  section  14?  of  Consol.  Stat.  U.  C.  ch.  88. 

The  rule  nisi  must  be  discharged. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 


Ride  discharged. 
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Morrow  v.  Edward  Rorke  and  William  Rorke. 

Chattel  7)10  rtgage — C.  S.  U.  C.^c.  45,  s.  9 — Removed  of  ijou<h  to  atiothfr 
coiinti/ — Omission  to  file  there — Purchase  with  notice  of  the  i)iort<j<mee. 

Sec.  9  of  the  Chattel  Mortgage  Act,  C.  S.  U.  C.  ch.  45,  provides  that  in 
the  event  of  the  permanent  removal  of  the  goods  mortgaged  into 
another  county,  a  certified  copy  of  the  mortgage  shall  be  filed  in  such 
county  within  two  months  from  such  removal,  otherwise  ''the  mortgage 
shall  be  null  and  void  as  against  subsequent  purchasers  and  mortgagees 
for  valuable  consideration,  as  if  never  executed." 

Held,  that  the  words  "in  good  faith,"  found  in  sees.  3  and  4  of  the  Act, 
could  not  be  imported  into  this  section  after  "  mortgagees"  ;  and  that 
a  purchaser  for  value  of  the  goods,  though  with  notice  of  the  mortgage, 
was  entitled  as  against  the  mortgagee. 

Replevin. 

The  plain tifl:  declared  against  the  defendants  for  detain- 
ing from  the  plaintiff  his  goods  and  chattels,  that  is  to  say, 
one  hearse. 

Pleas  1.  That  they  did  not  detain  the  goods  or  any  of 
them  as  alleged. 

2.  That  the  goods  were  not  the  property  of  the  plaintiff 
as  alleged. 

3.  That  the  goods  were  the  property  of  one  Joseph 
Rorke,  and  not  of  the  plaintiff  as  alleged. 

Issue.  V 

The  cause  was  tried  at  the  last  Spring  Assizes,  for  the 
county  of  Grey,  before  Patterson,  J.,  and  a  jury. 

The  j)laintiff  was  a  resident  of  the  town  of  Barrie, 
in  the  county  of  Simcoe.  The  defendants  while  resi- 
dents of  the  same  town,  on  March  11th,  1873,  made 
and  executed  in  favour  of  the  plaintiff  a  chattel 
mortgage  on  the  hearse  in  question,  described  as 
being  "  upon  town  lot  number  eighteen,  on  the  east  side  of 
John  street,  in  the  said  town  of  Barrie."  The  mortgage 
was  for  the  expressed  consideration  of  $150,  and  contained 
a  proviso  to  be  void  on  payment  of  the  sum  of  $150  in 
six  months  from  the  date  thereof. 

It  also  contained  a  stipulation  that  in  case  default  should 
be  made  in  payment  of  the  said  sum  of  money,  in  the  said 
proviso  mentioned,  or  the  interest  thereon,  or  any  part 


MOKROW  V.  RORKE  ET  AL. 


501 


thereof,  or  in  case  the  said  parties  of  the  first  part  should 
attempt  to  sell  or  dispose  of,  or  in  any  way  part  with  the 
possession  of  the  said  goods  and  chattels,  or  any  of  them  , 
or  I'emove  the  same,  or  any  part  thereof,  out  of  the  county 
of  Simcoe,  without  the  consent  of  the  said  party  of  the 
second  part,  his  executors,  &c.,  to  such  sale,  removal,  or  dis- 
posal thereof,  first  had  and  obtained  in  writing,  then,  and 
in  such  case  it  should  be  lawful  for  the  mortgagee  to  take 
possession  of  and  sell  the  goods  and  chattels  mortgaged. 

The  mortgage  was  duly  filed  in  the  county  of  Simcoe. 

The  plaintiff  received  some  payments,  leaving,  as  he 
swore,  $72  due  to  him  at  a  settlement  made  on  21st  Sep- 
tember, 1874  ;  but  the  settlement  was  denied  by  the 
defendants,  who  swore  that  that  they  had  paid  the  amount 
due  to  the  plaintift'. 

The  plaintiff  also  swore  that  before  the  alleged  settle- 
ment defendants  had  delivered  the  hearse  to  him,  and 
afterwards  removed  from  Barrie,  in  the  county  of  Simcoe, 
to  Clarksburg,  in  the  county  of  Grey,  taking  the  hearse 
with  them,  on  the  understanding  that  they  .were  to  pay 
the  plaintiff  $2  per  month  until  he  was  paid. 

This  understanding  was  denied  by  the  defendants. 

The  hearse,  however,  was  taken  from  Barrie  to  Clarks- 
burg, and  the  plaintiff  omitted,  under  section  9  of  Consol, 
Stat.  U.  C.  ch.  45,  to  re-file  the  chattel  mortgage  in  the 
county  of  Grey. 

The  defendants  having  the  hearse  in  their  possession  at 
Clarksburg,  and  carrying  on  business  as  cabinet  makers, 
Szc,  there,  in  April  1875,  dissolved  partnership,  the  hearse, 
by  agreement,  becoming  the  property  of  the  defendant 
Edward  Korke. 

The  defendant  Edward  Rorke,  on  29th  July,  1875,  sold 
and  delivered  the  hearse  to  one  Joseph  Rorke,  for  the  svun 
of  $133.50.  The  purchaser  gave  to  Edward  his  promissory 
notes  for  $50  each,  at  one  and  two  years,  leaving  a  balance 
of  $33.50,  which  they  both  swore  was  covered  by  an  amount 
previously  due  from  Edward  to  Joseph  Rorke,  and  which 
was  then  discharged. 
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Shortly  before  the  sale,  Edward  had  told  the  purchaser 
of  his  having  given  a  chattel  mortgage  on  the  hearse  to 
the  plaintiff  in  Barrie,  but  at  the  same  time  told  him  the 
mortgage  was  paid,  although  the  plaintiff  disputed  tiie 
payment. 

When  Edward  offered  to  sell  the  hearse,  Joseph  asked 
him  when  the  mortgage  had  been  OTven,  when  Edward 
said,  "  over  a  year  before."  J oseph  then  asked  him  if  it 
had  been  recorded,  and  Edward  said  he  did  not  know. 
Joseph  then  asked  him  if  it  had  been  renewed,  and  Edward 
said  he  did  not  think  it  had,  but  did  not  know.  Joseph 
came  the  conclusion,  that  in  the  event  of  his  purchasing, 
the  mortgage  under  the  statute  would  not  be  good  against 
him  unless  re-filed  in  the  county  of  Grey,  and  so  he  pur- 
chased it.  The  hearse  was  replevied  while  in  the  posses- 
sion of  Joseph  Rorke. 

The  jury,  in  answer  to  questions  submitted  to  them  by 
the  Judge,  found  that  in  July,  1875,  there  was  money  due 
from  the  defendants  to  the  plaintiff :  that  the  sale  by 
Edward  to  Joseph  Rorke,  was  a  real  sale  intended  to  pass 
the  property  from  Edward  to  Joseph,  that  the  purchase  by 
Joseph  was  made  in  good  faith,  but  was  made  by  Edward 
to  prevent  the  plaintiff*  getting  possession  under  the  chattel 
mortgage,  and  that  William  was  no  party  to  the  sale. 

The  learned  Judge  on  this  finding,  entered  a  verdict  for 
the  defendant  William  Rorke  on  the  first  issue,  and  a 
verdict  for  the  plaintiff  against  the  defendant  Edward 
Rorke,  and  damag  es  $4,  and  against  defendant  William 
Rorke  on  the  second  and  third  issues,  reserving  leave  to  the 
defendants  to  move  to  enter  the  verdict  for  them,  or  either 
of  them. 

During  Easter  term.  May  15,  187C,  Robert  M.  Fleming^ 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict  for  the  plaintiff*  should  not  be  set  aside,and  a  verdict 
entered  for  the  defendant  William  Rorke,  on  the  second 
and  third  issues,  and  for  tlie  defendant  Edward  Rorke  on 
all  or  some  of  tlio  issues,  pu^'suant  to  leave  reserved  at  the 
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trial,  on  the  o-round  tliat  accordino*  to  the  findinofs  of  the 
jury,  the  verdict  should  have  been  entered  by  the  learned 
Judge  for  the  defendants  generally,  on  the  law  and  evi- 
dence. 

During  this  term,  August  28, 1876,  Bethune,  Q.  C,  shewed 
cause.  Sections  3  and  0  of  Consol.  Stat.  U.  C.  ch.  45  should 
be  read  together  as  protecting  only  a  subsequent,  purchaser 
in  good  faith  for  valuable  consideration,  and  Joseph  was  not 
such  a  purchaser. 

Robert  31.  Fleming,  contra.  The  omission  of  the  words 
"  in  good  faith,"  from  section  9  of  the  Act,  shewed  that  the 
object  of  the  Legislature  was  to  protect  all  purchasers  for 
valuable  consideration,  and  that  the  omission  was  designed. 

September  2G,  1876.  Harrison,  C.  J. — It  is  by  section 
3  of  Consol.  Stat.  U.  C.  ch.  45,  provided  that  in  case  a 
chattel  mortgage  or  conveyance  l)e  not  registered  as  in 
the  Act  provided,  the  mortgage  or  conveyance  shall  be 
absolutely  null  and  void,  "as  against  creditors  of  the  mort- 
gagor, and  against  subsequent  purchasers  or  mortgagees 
in  good  faith  for  valuable  consideration." 

It  is  provided  by  section  4,  that  every  sale  not  accom- 
panied by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  goods  and 
chattels  sold,  shall  be  in  writing  and  filed  as  therein 
directed,  within  five  days  from  the  executing  thereof, 
"  otherwise  the  sale  shall  be  absolutely  void  as  against  the 
creditors  of  the  bargainor  and  as  against  subsequent  pur- 
chasers or  mortgagees  in  good  faitlt^ 

It  also  provided  by  section  9,  that  in  the  event  of  the 
permanent  removal  of  the  goods  and  chattels  mortgaged  as 
aforesaid,  from  the  county  or  union  of  counties  in  which 
they  were  at  the  time  of  the  execution  of  the  mortgage  to 
another  county  or  union  of  counties,  before  the  payment 
and  discharge  of  the  mortgage,  a  certified  copy  of  such 
mortgage  under  the  hand  of  the  clerk  of  the  County  Court, 
in  whose  ofiice  it  was  first  registered,  and  under  the  seal 
of  the  said  Court,  and  of  the  afiidavits  and  documents  and 
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instruments  relating  thereto,  in  such  office,  shall  be  filed 
with  the  clerk  of  the  County  Court  of  the  county  or  union 
of  counties  to  which  such  goods  or  chattels  are  removed 
within  two  months  from  such  removal,  otherivise  the  said 
goods  and  chattels  shall  be  liable  to  seizure  and  sale  under 
execution,  and  in  such  case,  the  mortgage  shall  be  null  and 
and  void  as  against  subsequent  purchasers  and  mortgagees 
for  valuable  consideration,  as  if  never  execu  ted'' 

It  is  argued  that  the  Legislature  intended  to  use  the 
words  "  in  good  faith"  in  section  9  as  in  sections  3  and  4 ; 
that  the  omission  was  accidental,  and  that,  reading  all  the 
sections  together,  the  omission  ought  to  be  supplied  by  the 
Court— in  other  words,  that  the  phrase  ''"subsequent  pur- 
chasers and  mortgagees  for  valuable  consideration,"  should 
be  read  as  "subsequent  purchasers  and  mortgagees  for 
valuable  consideration  in  good  faith." 

Joseph  Rorke  is  a  purchaser  for  \aluable  consideration, 
who  bought  the  hearse  knowing  that  the  hearse  had  been 
mortgaged,  but  knowing  also  that  the  mortgage  had  not 
been  re-filed  -as  directed  by  the  statute,  and  believing 
that  the  Legislature  meant  what  it,  the  Legislature,  said, 
when  it  declared  that  "  in  such  case,"  the  mortgage  should 
be  "  as  if  never  executed." 

In  Doe  d.  Pell  v.  Mitchener,  Dra.  484,  it  was  held  that 
where  A.,  being  seized  of  real  estate,  conveyed  to  B.  and 
died,  and  A's.  heir  conveyed  the  same  land  to  C,  who  had 
his  deed  registered  immediately,  that  under  the  Registry 
Act,  then  existino^,  the  deed  last  reo^istered  was  void  as 
against  the  deed  first  registered,  notwithstanding  C.  had 
actual  notice  of  B.'s  deed  when  he  purchased.  See  also 
Ellis  V.  Gruhb,  3  O.  S.  611.  See  further  Ferrassy.  McDon- 
ald, 5  Grant  310 ;  Hollyivood  v.  Waters,  G  Grant  329. 

It  is  not  the  province  of  the  Court  to  make  laws,  tiut  to 
expound  laws  when  made.  And  the  Court  when  expound- 
ing laws  ought  not,  on  mere  conjecture,  to  add  to  or  take 
from  the  words  used  by  tlie  Legislature,  unless  it  be  clear 
beyond  doubt  that  the  Legislature,  by  the  language  used, 
intended  something  which  it-has  failed  precisely  to  express : 
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See  Per  Tindal,  C.  J.,  in  Everett  v.  Wells,  2  M.  &  G.  269, 
277. 

Words  therefore  cannot  be  added  to  an  Act  to  supply  an 
omission  which  may  be  thought  on  merely  conjectural 
grounds  to  have  been  unintentional. 

Thus  the  21  Jac.  1,  having  provided  that  the  Statute 
of  Limitations  should  not  run  while  the  plaintiff  was  beyond 
the  seas,  and  the  4  &  5  Anne,  having  made  a  similar  pro- 
vision where  the  defendant  was  abroad,  the  3  &  4  Wm.  lY. 
eh.  42,  enacted  that  no  part  of  the  United  Kingdom  should 
be  deemed  beyond  the  seas,  within  the  meaning  of  the 
former  Act,  but  made  no  mention  of  the  latter  Act,  the 
Court  refused  to  stretch  the  3  &  4  Wm.  lY.  ch.  42,  so  as  to 
include  the  statute  of  Anne:  Lane  v.  Bennett,  1  M.  &;  W. 
70.   See  also  Battershy  v.  Kirk,  2  Bing.  N.  C.  584. 

Lord  Abinger  in  delivering  judgment  in  Lane  v. 
Bennett,  at  p.  73,  said  :  "  The  great  probability,  however  is, 
that  the  omission  to  name  the  statute  4  &  5  Anne,  is  an 
oversight ;  but  even  if  satisfied  that  it  was  so,  we  could 
not  supply  the  defect," 

The  Legislature  must  be  intended  to  have  known  the 
meanisg  of  the  words  used,  and  to  have  designed  the  omis- 
sion of  words  where  a  plain  omission  is  apparent. 

Looking  at  the  Act  as  Judges,  we  have  no  more  power 
to  insert  the  words  "in  good  faith"  in  section  9, than  we  have 
to  strike  them  out  of  sections  3  and  4.    Such  a  chano'e 

o 

would  be  so  violent  as  to  amount  to  framing  a  new  section, 
instead  of  interpreting  what  we  find.  See  Per  Williams,  J., 
in  Green  v.  JVood,  7  Q.  B.  178,  186. 

It  is  much  safer  for  the  Court  to  read  the  section  as  it 
finds  it,  leaving  it  to  the  Legislature  to  amend  the  section 
if  the  reading  be  not  that  which  the  Legislature  intended. 

The  plaintiff"  failed  to  re-file  his  mortgage  as  the  statute 
directs.  The  consequence  is,  that  the  mortgage  as  against 
certain  persons  described  in  section  9  is  as  void  as  if  never 
executed.  Joseph  Eorke  is  one  of  the  class  described. 
And  so  the  mortgage  is  void  as  against  him,  "as  if  never 
executed." 

64 — VOL.  XXXIX  U.C.R. 
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This  decision  is  predicated  on  the  assumption  that  J oseph  * 
Rorke  is  a  party  to  this  action.  But  in  truth  he  is  not  a 
party.  The  hearse  was  taken  out  of  his  possession,  he 
claiming  it  as  his  own,  but  taken  under  a  writ  of  replevin 
against  Edward  and  William  Rorke.  The  latter,  on  the 
linding  of  the  jury,  had  no  right  or  claim  to  the  propert}^ 
at  the  time  the  writ  was  issued,  nor  for  several  months 
prior  thereto.  They  did  not,  at  the  time  of  the  issue  of 
the  writ,  make  any  claim  to  the  hearse.  They  were,  there- 
fore, on  the  finding,  entitled  to  a  verdict  on  the  first  issue. 

The  rule  must  be  made  absolute  to  enter  a  verdict  for  the 
defendants. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  absolute  (a). 


(a)  Section  nine  of  Consol.  Stat.  U.  C.  ch.  45  has  since  this  decision 
been  amended  by  the  insertion  of  the  words  "  in  good  faith"  after  the 
words    purchasers  and  mortgagees''  :  40  Vic.  ch.  i)  sec.  29,  0. 
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McLaren  v.  Kerr. 

Gooenant  to  clear  and  fence — Construction— Forfeiture — Waiver. 

"The  lessee  covenanted  to  clear  up  and  fence  five  acres  each  year,  and  to 
split  and  put  up  into  fences  500  rails  each  year  to  fence  said  land 
cleared  by  him  ;  and  there  was  a  right  of  re-entry  on  breach.  This 
number  of  rails  would  not  nearly  fence  five  acres.  Held,  that  the 
covenant  was  satisfied  by  clearing  five  acres  each  year  and  fencing  it 
-  with  a  fence  of  some  kind— in  this  case  a  brush  fence — having  in  it  500 
rails. 

Held,  also,  that  the  clearing  need  not  be  in  blocks  of  five  acres  5  and  that 
defendant  having  finished  clearing  three  acres  which  had  been  chopped 
by  the  plaintiff,  part  of  a  larger  field,  but  was  unfit  for  cultivation 
without  logging,  burning,  &c.,  and  fenced  it  on  one  side  so  as  to  form  a 
lane  which  was  required  between  this  fence  and  an  old  fence  there 
before,  and  having  cleared  more  than  two  acres  elsewhere,  had  com- 
plied with  the  covenant. 

Where  a  covenant,  accompanied  by  a  right  of  re-entry  on  breach,  is  so 
expressed  that  its  meaning  is  doubtful,  and  the  tenant  in  good  faith 
has  done  what  he  supposed  to  be  a  performance  of  it,  a  forfeiture  will 
not  be  enforced  5  for  the  difficulty  of  construing  the  covenant  is  a 
special  cii-cumstance  entitling  the  defendant  to  relief 

Mere  knowledge  of,  or  acquiescence  in,  an  act  constituting  a  forfeiture  does 
not  amount  to  a  waiver  ;  there  must  be  some  expenditure  of  money  in 
improvements,  or  some  positive  act  of  waiver,  such  as  receipt  of 
rent. 

Ejectment  to  recover  possession  of  a  portion  of  lot  thirty 
in  the  twelfth  concession  of  the  township  of  Huron  contain- 
ing 97 J  acres  of  land. 

The  plaintiff  claimed  title  to  the  land  under  deed  from 
Daniel  Kehoe. 

The  defendant  claimed  title  under  a  lease  from  the 
plaintiff  to  the  defendant  of  the  land  in  question  for  an 
unexpired  term. 

The  cause  was  tried  before  Patterson,  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Bruce,  without  a  jury. 

The  plaintiff  on  '17th  September,  1874,  executed  and 
delivered  to  the  defendant  a  lease  of  the  land  in  question 
for  the  term  of  five  years,  to  be  computed  from  1st  January, 
1875,  at  the  annual  rental  of  $150. 

The  lessee  covenanted  that  he  would  farm  duringthe  term, 
by  a  regular  rotation  of  crops  in  a  proper  farmer-like  manner, 
so  as  not  to  impoverish  or  injure  the  soil  of  the  land,  and 
■'would  use  his  best  and  earnest  endeavours  to  rid  said 
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lands  of  all  docks,  wild  mustard,  red  roots,  Canada  thistles^ 
and  other  noxious  weeds." 

It  was  also  agreed  "that  the  lessor  was  to  stump 
ten  acres  and  log  five  acres  on  said  place,"  and  the 
lessee  was  "  to  clear  up  and  fence  five  acres  each  year 
during  the  term,"  and  the  lessee  was  to  fence  the  fifteen  acres 
cleared  by  the  lessor  or  split  and  put  up  into  fences 
500  rails  each  year  to  fence  said  land  cleared  by  the  lessee. 

There  was  also  the  usual  proviso  for  re-entry  by  the 
landlord  on  nonpayment  of  rent,  "or  in  case  of  a  breach  of 
any  of  the  covenants  "  in  the  lease  contained. 

The  landlord  on  the  loth  January,  1876,  demanded 
possession  of  the  land  by  a  notice  in  writing,  addressed  to 
the  lessee  :  "As  you  have  not  complied  with  the  conditions 
of  the  lease  entered  into  between  you  and  myself" 

Defendant  having  refused  to  give  up  possession  this 
action  was  commenced  by  writ  of  ejectment  issued  on  31st 
January,  1876. 

The  defendant  in  his  evidence  described  the  farm  as 
being  the  "  thistliest"  place  he  ever  saw. 

The  landlord,  who  was  also  called  as  a  witness,  did  not 
quite  agree  in  this  description  of  the  farm  by  the  lessee, 
but  complained  that  the  lessee  had  not  used  "  his  best  and 
earnest  endeavours"  for  the  destruction  of  the  thistles. 

He  also  complained  that  the  lessee  had  not  fenced  the 
15  acres  which  he,  the  landlord,  was  to  clear  and  log,  and 
which  he  had  cleared  and  logged  as  he  had  agreed. 

The  time  for  cutting  the  thistles  was  July.  The  land- 
lord and  his  witnesses  swore  that  thistles  were  allowed  to 
grow  in  great  abundance.  The  lessee  and  his  witnesses 
swore  that  he  had  used  his  best  and  earnest  endeavours  to 
cut  them,  and  had  cut  many  of  them. 

It  was  not  shewn  that  the  landlord  at  the  time  had  made 
any  complaint  to  the  defendant  of  not  cutting  the  thistles ; 
but  it  appeared  that,  on  the  contrary,  without  making  any 
complaint  he  had  permitted  defendantto  put  in  his  fall  crops. 

The  seven  and  three-quarter  acres  cleared  by  the  lessee 
were  not  left  wholly  unfenced.    One  side  was  fenced  with 
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old  rails,  but  the  fence  was  principally  what  is  called  "  a 
brush  fence." 

Defendant  proved  that  during  the  year  he  put  more  than 
500  rails  on  the  place  in  making  fences  where  he  had  cleared. 

The  learned  Judge  found  that  the  defendant  could  not 
reasonably  have  been  expected  to  do  more  than  he  did  do 
in  removing  the  thistles,  and  refused  to  find  that  he  did  not 
use  his  best  and  earnest  endeavours  in  and  about  the  removal 
of  the  thistles. 

The  learned  Judge  held  that  the  propei-  construction  of 
the  covenant  as  to  fencing,  and  the  onl}^  one  which  gives 
effect  to  all  parts  of  it,  is  that  the  reference  to  the  500  rails 
a  year  assists  in  deciding  what  kind  of  fence  is  intended  : 
that  the  plaintiff  could  not  contend  that  five  acres  should 
be  fenced  each  year  with  a  rail  fence,  but  that  while  he  has 
a  right  to  have  5  acres  fenced  each  3'ear  with  a  fence  of 
some  kind,  the  year's  fencing  must  include  500  rails,  and 
the'  500  rails  must  be  used  to  fence  land  cleared  b}^  the 
lessee. 

He  found  that  the  lessee  did  clear  five  acres,  and  fenced 
that  clearing  with  a  brush  fence  which  w^as  sufficient  to 
protect  the  crops,  and  as  good  as  a  brush  fence  usually  is : 
that  it  included  141  rails  :  that  defendant  finished  clearing 
three  acres  in  another  part  of  the  farm,  which  had  been 
chopped  by  plaintifi*,  but  which  could  not  have  been  culti- 
vated without  logging,  burning,  &c.:  that  the  defendant 
had  cleared  these  three  acres  within  the  meaning  of  the 
covenant :  that  the  field  which  included  these  three  acres 
was  fenced  on  its  west  side  by  an  old  fence,  which  divided 
it  from  an  old  clearing,  and  therefore  did  not  require 
another  fence  on  that  side  for  the  mere  purpose  of  enclosing 
the  field;  but  the  field  lay  between  the  barnyard  and  a 
slash  :  that  it  was  the  pasture  ground  of  the  farm,  and  in 
order  to  protect  any  crops  from  cattle  passing  to  and  fro 
betAveen  the  barn  and  a  pasture,  a  lane  was  necessary : 
that  the  defendant  accordingly  made  a  fence  with  407  new 
rails,  forming  the  western  fence  of  the  field,  and  leaving  a 
lane  between  it  and  the  old  fence :  that  this  fence  fenced 
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land  cleared  by  the  lessee  :  that  if  the  three  acres  had 
formed  part  of  a  large  tract,  the  rest  of  which  remained  as 
a  pasture  ground,  a  fence  between  the  clearing  and  the 
pasture  would  obviously  fence  the  cleared  land :  and  that  it 
equally  does  so  when  it  divides  the  clearing  from  a  lane. 

The  result  was  that  the  learned  Judge  entered  a  verdict 
for  the  defendant. 

During  Easter  term.  May  22,  1876,  C.  Bohinson,  Q.  C, 
obtained  a  rule  calling  on  the  defendant  to  shew  cause  why 
the  v^erdict  should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff,  upon  the  ground  that  on  the  law  and 
evidence  the  plaintiff  was  entitled  to  recover :  the  defen- 
dant's covenants  in  the  lease  to  clear  up  and  fence  five 
acres  each  year  during  the  terra,  and  put  up  into  fences 
500  rails  each  year,  to  fence  said  land  cleared  by  the 
lessee,  and  to  use  his  best  and  earnest  endeavour  to  rid 
the  land  leased  of  all  docks,  wild  mustard,  Canada  thistles, 
and  other  noxious  weeds,  and  to  cultivate,  till,  manure,  and 
■  employ  that  part  of  the  land  under  cultivation  in  a  good, 
husbandlike,  and  proper  manner,  having  been  broken,  and 
the  breaches  of  covenant  for  which  the  action  was  brought 
having  been  proved. 

During  this  term,  September  6, 187 (},JBethune,Q.C., shewed 
cause.  The  breaches  of  covenant  have  not  been  proved.  If 
the  covenants  were  broken  there  was  a  waiver  of  the  breach, 
and  the  services  weie  in  the  nature  of  a  money  payment  of 
rent,  against  which  equity  would  relieve.  He  asked  if  neces- 
sary to  be  allowed  to  add  an  equitable  defence  to  that  effect : 
Winihrop  v.  Murray,  8  Hare  21^;  Shearman  \,  McGregor, 
11  Hare  100;  Barcjent  v.  Thompson,  4<  Giff.  473;  Joyce 
on  Injunctions,  vol.  i.  222  ;  Kerr  on  Injunctions,  84. 

C.  Bohinsov,  Q.  0.,  contra.  Breaches  were  shewn  of 
the  covenants  to  cut  Canada  thistles,  and  to  fence.  The 
learned  Judge  erred  in  supposing  that  the  old  brusli  fence 
did  include  141  rails.  [Bethune,  Q.  C. — Although  the  rails 
were  inside  the  brush  fence,  they  were  so  connected  with 
»   it  at  the  ends  as  to  form  only  one  fence].    There  was  no 
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waiver  by  the  plaintiff:  Doe  Sheppard  v.  Allen, Taunt, 
78 ;  Doe  d.  Sore  v.  Eyldns,  1  C.  &  P.  154 ;  Doe  d.  Nash  v. 
Birch,  1  M.  k  W.  402 ;  WoodfalVs  L.  &  T.,  10th  ed,  295. 
Neither  as  to  the  thistles  nor  the  fence  is  the  case  one  for 
mere  compensation,  so  as  to  enable  a  Court  of  equity  to 
restrain  the  action:  SnelVs  Equity,  Srd  ed.,  290;  Taylors 
Eq.  Jur.  1104,  HOT  ;  Consol.  Stat.  U.  C,  ch.  27,  sees.  51,  50, 

September  26,  1876. — Harrisox,  C.  J. — If  it  could  on 
the  evidence  be  held  that  there  was  a  forfeiture  of  the  lease 
we  would  feel  OTeatdifficultvin  holdincr  either  that  there  was 
any  waiver  on  the  part  of  the  landlord,  or  that  the  facts 
present  a  case  for  equitable  relief. 

Mere  knowledge  or  acquiescence  in  an  act  constituting  a 
forfeiture  does  not  amount  to  waiver.  There  must  be  some 
expenditure  of  money  in  improvements  or  some  positive 
act  of  waiver,  such  as  receipt  of  rent :  Doe  d.  SJteppard.  v. 
Allen,  8  Taunt.  78  ;  Doe  d.  A  luhler  v.  Woodhridge,  9  B.  &  G. 
376;  Doe  d.  Sore  v.  Eyhlns,  1  C.  k  P.  154,  155  note ;  Doe  d. 
Nash  V.  Birch,  1  M.& W.  402  ;  Gibson  v.  Doegrl  H.  k  N.  615. 

So  far  as  the  fences  are  concerned  there  is  no  room  for 
the  appli<3ation  of  any  such  principle,  and  so  far  as  the 
thistles  are  concerned,  although  more  may  be  said  in  favour 
of  the  application  of  the  principle,  I  shall  hereafter  dispose 
of  them  on  another  ground. 

It  was  formerly  held  in  several  cases  that  relief  might 
be  given  in  equity  against  forfeiture  on  covenants  where 
compensation  could  be  made,  even  although  the  act  or 
omission  were  voluntary,  but  this  doctrine  may  be  con- 
sidered now  as  overruled,  and  relief  is  onl}^  given  where 
the  breach  of  covenant  has  been  the  omission  of  a  simple 
payment,  such  as  rent,  unless  under  very  special  circum- 
stances :  Joyce  on  Injunctions,  Vol.  i.  222  ;  Snell's  Equity 
3rd  ed.  290.  See  further  Hughes  v.  The  Metropolitan 
R.  W.  Co.,  L.  K  1  C.  P.  D.  120. 

The  special  circumstances  appear  to  be  accident,  mis- 
take, fraud  or  surprise  :  Taylors  Eq.  Jur.  sec.  1106. 

The  only  special  circumstance  shewn  here  is,  as  regards 
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the  fences,  that  the  covenant  is  so  expressed  that  it  is 
almost  impossible  to  construe  it. 

This  is  a  special  circumstance  of  which  a  Court  of  justice 
must  take  cognizance  when  that  Court  is  asked  to  turn  a 
man  out  of  possession  of  land  on  the  alleged  ground  of 
breach  of  covenant  amounting  to  a  forfeiture. 

Where  a  covenant  in  a  lease  on  the  part  of  a  lessee 
accompanied  by  a  right  of  re-entry  on  breach  of  covenants 
is  so  expressed  that  its  meaning  is  doubtful,  and  it  appears 
that  the  tenant  in  good  faith  did  what  he  supposed  to  be  a 
performance  of  the  covenant,  it  would  be  most  unjust  for 
any  Court,  whether  of  law  or  equity,  to  turn  such  tenant 
out  of  possession,  and  no  Court  would  do  so  unless  com- 
pelled to  do  so  on  being  in  some  manner  satisfied  that  the 
meaning  of  the  covenant  is  reasonably  clear. 

Although,  when  a  certain  construction  has  been  put  by 
a  Court  of  law  on  a  deed,  it  must  be  taken  that  the  legal 
c<jnstruction  was  clear,  yet  the  ignorance  before  the  decision 
of  what  was  the  true  construction  cannot  be  pressed  to  the 
extent  of  depriving  a  person  of  relief  on  the  ground  that 
he  was  bound  himself  to  have  known  beforehand  how 
the  deed  was  to  be  construed.  Per  Lord  Chelmsford  in 
Earl  Beauchamp  v.  Winn,  L.  K.  6  H.  L.  223,  234. 

In  Doe  d.  Wyndhamv.  Oarew, 2  Q.B.S17 , 321, where  a  lease 
contained  the  following  proviso  :  If  the  said  C.  (the  lessee) 
shall  either  by  his  own  acts  or  by  bankruptcy,  insolvency, 
writ  of  extent,or  writ  of  execution  by  fieri  facias  or  other  act 
of  law,  or  by  any  other  means,  whereby,  either  voluntarily, 
or  without  or  against  his  consent  whereunder  the  said 
premises  demised  or  any  part  thereof  would,  in  case  this 
proviso  did  not  exist,  be  liable  to  be  seized  by  the  sheriff  or 
any  other  person,  or  in  case  the  said  C.  shall  at  any 
time  or  times  hereafter  make  breach  or  default  in  the  per- 
formance of  the  covenants,  &c,,  then,  and  in  either  of  the 
cases,  this  present  indenture  and  the  term  hereby  created 
shall  thenceforth  cease  and  determine,"  fee;  on  eject- 
ment brought  upon  forfeiture  supposed  to  have  occurrecl^ 
by  execution  of  a      f((.  issued  against  the  lessee.  Lord 
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Denman  said,  p.  321  :  I  am  of  opinion  that  the  Court  is  not 
bound  to  find  out  a  meaning  for  a  proviso  framed  as  this 
is;"  and  the  other  Judges  concurring  the  rule  was  made 
absohite  to  enter  a  nonsuit. 

We  think  either  that  the  covenant  now  before  us  should 
be  construed  as  ruled  by  the  learned  Judge  who  tried  the 
cause,  or  that  it  is  insensible. 

The  obligation  to  fence  fifteen  acres  cleared  by  the  lessor 
may  be  satisfied  by  the  doing  of  the  Avork  at  any  time 
during  the  term. 

The  remaining  allegation  as  to  fencing  is  for  "  the  lessee 
to  clear  up  and  fence  five  acres  (not  saying  in  blocks)  each 
year  during  the  term  *  *  *  arid  will  split  and  put 
into  fences  five  hundred  rails  each  year  to  fence  said  land 
•cleared  by  lessee." 

It  was  shewn  that  500  rails  would  be  wholly  inadequate 
to  the  fencing  of  five  acres.  It  cannot  therefore  have  been 
intended  that  the  five  acres  should  have  each  year  a  rail 
fence.  The  only  way  of  giving  any  meaning  to  the  words 
is,  to  read  them  as  imposing  on  the  lessee  the  duty  not 
only  to  clear  yearly  five  acres,  but  to  fence  them  with 
fences  of  some  kind,  not  otherwise  described  than  as  having 
in  them  500  rails. 

The  lessee  cleared  more  than  five  acres  in  the  year  1875, 
-and  used  in  fencing  more  than  500  rails.  If  the  three 
acres  be  taken  as  a  portion  of  the  five  acres,  a  portion  of 
the  rails  was  used  in  fencing  them,  and  the  remainder  of 
the  500  rails  were  used  in  placing  a  fence  around  another 
portion  of  land  cleared  by  the  lessee  during  the  same  year. 
Whether  the  latter  rails  were  actually  placed  in  the  last 
mentioned  fence,  or  by  themselves  constituted  a  fence  con- 
nected therewith,  is,  under  such  a  covenant,  of  little  con- 
sequence. So  far  as  any  sensible  meaning  can  be 
attributed  to  the  covenant,  the  defendant  may,  on  the  evi- 
dence, be  justly  held  to  have  substantially  complied  with  it. 
The  learned  Judge  has  so  found,  and  we  are  not  inclined  on 
the  evidence  to  disturb  his  finding. 

There  is  less  difiiculty  in  dealing  with  the  finding  as  to 
65  —VOL.  XXXIX  U.C.R. 
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the  thistles.  The  burthen  was  on  the  plaintiff  to  shew  that 
defendant  did  not  use  his  best  and  earnest  endeavours  in 
destroying  Canadian  thistles.  The  learned  Judge  refused 
so  to  find.  On  the  contrary,  he  found  that  defendant  had 
used  his  best  and  earnest  endeavours.  The  evidence  we 
think  sustains  this  finding. 

For  these  reasons  we  are  of  opinion  that  the  plaintifi*  has 
failed  in  the  action,  and  that  the  verdict  was  rightly  entered 
for  the  defendant. 

But  there  is  another  reason  which  we  may  mention, 
although  we  do  not  rest  our  judgment  upon  it.  The  plaintiff 
claims  title  under  a  deed  from  Daniel  Kehoe.  The  defen- 
dant claims  title  under  a  lease  from  the  plaintiff.  The 
defendant,  on  proof  of  this  lease,  was  entitled  to  the  verdict, 
for  in  such  a  case  the  plaintiff'  cannot  rely,  in  answer  to  the 
lease,  upon  a  forfeiture  of  the  lease  for  n  on -performance  of 
covenant,  unless  the  plaintiff  has  set  up  the  forf  eitux^e  in  the 
notice  of  title :  Pettigveiv  v.  Doyle,  17  C.  P.  34,  affirmed  in 
Appeal,  Ih.  459.  This  case  was  recognized  in  Hartshorn- 
V.  Early,  19  C.  P.  139,  and  distinguished  in  Armday  v. 
Armstrong,  21  C.  P.  4. 

Where  a  landlord  seeks  to  take  advantage  of  a  forfeiture 
claimed  under  circumstances  such  as  appear  in  this  case,  he 
should  be  in  a  position  to  shew,  not  only  on  the  evidence, 
but  on  the  pleadings  or  record,  that  he  is  entitled  to 
succeed. 

The  Courts  always  lean  against  forfeitures,  and  plaintiffs, 
seeking  to  take  advantage  of  forfeitures,  knowing  this, 
should  be  in  such  a  position  as  to  claim  their  rights  with- 
out asking  any  favour  of  any  Court. 

Wilson,  J.,  concurred. 

Morrison,  J.,  was  not* present  at  the  argument,  and  took, 
no  part  in  the  judgment. 


Rule  dischatged. 
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MACLENNAN  ET  AL.  V.  ThE  RoYAL  INSURANCE  COMPANY. 

Insurance  couipany — Lease — Exclusion  of  lessee — Autliorltij  of  aijent. 

The  agent  of  an  insurance  company  at  Toronto  negotiated  for  a  lease  to 
the  plaintiffs,  who  were  bairisters,  &c.,  of  one  flat  of  the  company's 
offices  for  three  years  at  $(500  a  year,  and  executed  the  lease  on  the 
part  of  the  company,  containing:  the  usual  covenant  for  quiet  enjoy- 
ment, and  received  the  rent.  The  caretaker  of  the  whole  building, 
who  lived  at  a  distance,  locked  the  outer  street  door  at  6  p.m.,  thus 
excluding  the  plaintiffs  after  that  hour,  and  the  agent  refused  to  let 
them  have  a  key  unless  they  got  the  caretaker  to  be  present. 

Htld^  that  the  company  were  responsible  for  this  act  of  their  agent, 
which  was  clearly  a  denial  of  llie  plaintiffs'  rights  under  the  lease. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendants  for  \vrongfullY  hindering,  preventing,  and  ob- 
structing the  plaintiffs,  their  clerks  and  servants,  from 
obtaining  access  to  certain  rooms  and  offices  leased  by  the 
defendants  to  the  plaintiffs. 

The  principal  points  raised  at  the  trial  were,  that  there 
was  no  interference  with  the  plaintiffs'  right  to  enjoy  the 
premises  leased  :  that  they  had  only  the  right  to  use  the 
appurtenances  in  the  same  way  they  had  been  used  by 
others :  that  what  was  done  was  the  act  of  the  caretaker 
of  the  building,  and  was  a  meie  breach  of  duty  on  his 
part  towards  to  [)laintiffs  ;  and  that  the  defendants  were 
not  liable. 

The  cause  was  tried  1  tefore  Burton,  J.,  at  the  last  Toronto 
Winter  Assizes. 

The  learned  Judge  nonsuited  the  plaintiffs  on*  the  ground, 
assuming  the  acts  complained  to  be  illegal,  that  they 
were,  acts  done  under  the  authority  of  the  general  agent 
who  managed  the  company's  insurance  business,  and  were 
not  within  the  scope  of  his  authorit}',  and  that  the  company 
would,  be  no  more  responsible  for  them  than  if  he  had 
committed  an  assault  or  other  act  which  the  company  had 
not  authorized,  or  if  done  for  their  interests,  had  not 
ratified. 

From  the  evidence  at  the  trial  it  appeared  that  by  inden- 
ture of  lease  made  between  the  company  and  the  plaintiffs 
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dated  the  4th  of  December,  1871,  by  which  the  defendants 
leased  to  the  plaintiffs  all  and  singular  those  certain  rooms 
and  offices  situate  in  the  Royal  Insurance  Company's 
buildings,  in  the  city  of  Toronto,  being  the  whole  flat 
immediately  over  that  occupied  by  the  said  company  and 
lately  used  as  the  office  of  the  City  Registrar,  together 
with  all  the  rights,  members  and  appurtenances  whatsoever 
to  the  said  premises  belonging  or  appertaining.  The  term 
was  for  three  years  at  $600  a  year.  The  lease  contained 
the  usual  covenants  for  quiet  enjoyment,  &;c.,  the  defen- 
dants covenanting  also  to  provide  the  plaintiff  with  storage 
for  fuel,  and  water  for  the  use  of  the  offices.  The  lease 
was  admitted,  and  the  authority  of  the  agent  Mr.  Heward 
to  execute  it  on  the  part  of  the  defendants.  It  appeared 
also  that  Mr.  Heward  was  the  person  with  whom  the 
arrangements  were  made  for  the  lease,  and  to  whom  the 
rent  was  paid  and  to  whom  complaints  were  made  when 
necessary.  The  plaintiffs  were  barristers,  &c.  What  they 
complained  of  was,  that  the  caretaker  of  the  building,  w^ho 
lived  at  a  considerable  distance  from  the  offices  in  ques- 
tion, w^ould  lock  the  outer  door  which  led  from  the  street  to 
plaintiffs'  offices  at  6  p.m.,  so  the  plaintiffs  could  not  get 
into  the  offices  after  that  hour,  and  were  prohibited  using 
them  for  the  purpose  of  their  profession,  and  could  not  get 
in  before  the  morning :  that  they  applied  for  a  key  to  this 
outer  door  so  that  they  might  get  to  their  offices  at  any 
time,  but  that  the  agent  Mr.  Hew^ard  would  not  consent 
to  their  having  a  key  unless  they  got  the  caretaker  to  be 
present  during  the  times  they  were  in  their  offices  after 
six  o'clock :  that  their  being  so  prevented  both  in  the 
morning  and  evening  put  them  to  great  inconvenience,  &c., 
that  the  right  to  close  the  door  was  claimed  by  the  agent, 
he  saying  that  if  anything  happened  to  the  building  the 
defendants  would  hold  him  responsible. 

Mr.  Heward,  the  agent,  did  not  deny  that  such  com- 
plaints were  made,  and  that  he  refused  a  key  to  the  plain- 
tiffs. He  howevei"  said  that  he  told  the  caretaker  to  attend 
in  the  evening  when  the  plaintiffs  required  him  :  that  the 
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offices  were  under  his  care  and  what  he  had  done  he  did  as 
agent  of  the  defendants. 

During  Easter  term,  May  22,  1876,  John  S.  Ewart 
obtained  a  rule  ni)ii  to  set  aside  the  nonsuit  and  to  enter 
a  verdict  for  the  phxintiffs  for  such  amount  as  the  Court 
may  think  the  plaintiffs  entitled  to,  on  the  ground  that 
the  learned  Judge  who  tried  the  cause  improperly  held 
that  the  defendants  were  not  liable  for  the  acts  of  their 
agent ;  or  for  a  new  trial. 

During  this  term,  September  5,  1876,  M.  C.  Cameron, 
Q.  C,  shewed  cause. 

Bethune,  Q.C.,  supported  the  rale. 

September  26,  1876.  Morrison,  J. — As  to  the  first 
objection  urged  by  the  defendants,  w^e  are  clearly  of 
opinion,  as  we  expressed  ourselves  on  the  argument  of 
the  demurrer  in  this  cause,  that  the  plaintiffs,  under 
their  lease,  were  entitled  at  all  times  to  ingi-ess  and 
regress  to  and  from  their  offices ;  and  that  the  defen- 
dants had  no  right  to  obstruct  or  prevent  the  plaintiffs 
having  free  access  to  the  demised  premises  at  all  hours 
and  times.  When  a  party  rents  to  another,  premises,  he 
impliedly  2:rants  all  that  is  indispensable  for  their  free 
use  and  full  enjoyment.  The  use  of  the  entrance  passage 
and  stairs  was  here  clearly  necessary  to  the  use  and  full 
enjoyment  of  the  offices  and  rooms.  If  the  defendants 
deemed  it  necessary  for  any  reason  that  the  street  entrance 
should  be  closed  and  locked  at  and  between  particular  ^ 
hours,  they  should  have  inserted  a  stipulation  to  that  effect  \ 
in  their  lease.  It  seems  to  me  it  would  be  most  unreason- 
able to  hold  that  professional  gentlempn  renting  offices  at 
a  high  rent  without  any  limitation  as  to  their  user  of  them, . 
should  be  restricted  to  any  particular  hours,  or  be  subject 
to  any  such  control  or  to  the  annoyance  or  inconvenience 
that  these  plaintifts  complain  of. 

I  see  no  reason  why  these  plaintiffs  might  not  have  used 
some  of  these  rooms  as  sleeping  apartments,  and  for  that 
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purpose  enter  at  all  hours  of  the  night  and  day  without 
the  leave  or  consent  of  the  defendants. 

It  was,  however,  contended  that  the  defendants  were  not 
liable  for  the  acts  of  their  agent,  Mr.  Heward.  It  is  quite 
clear,  and  the  fact  was  not  denied,  that  the  matters  com- 
plained of  were  done  under  the  instructions  and  by  the 
authority  of  that  gentleman,  and  the  only  question  is,  are 
the  defendants  liable  for  his  acts  i 

Mr.  Heward  was  the  agent  of  the  company  in  the  leasing 
of  the  premises.  He  negotiated  the  lease  and  executed  it 
on  their  part,  and  he  received  for  them  the  rent.  He  also, 
as  agent,  had  charge  of  the  building,  of  which  the  plaintiffs' 
and  defendants'  offices  formed  part,  and,  as  he  himself 
stated  at  the  trial,  the  building  was  under  his  charge  as 
agent  of  the  defendants ;  in  other  words,  what  was  done 
was  done  under  his  instructions,  and,  as  he  alleged,  for  the 
protection  of  the  premises;  and,  as  he  further  contended 
he  was  justified  in  doing,  as  he  adopted  a  similar  course 
whtin  the  same  offices  were  occupied  by  former  tenants. 
He  w^as  acting  as  agent  for  the  defendants,  as  owners  and 
lessors  of  the  premises,  and  it  is  fairly  to  be  inferred  that 
what  he  did  was  a  matter  which  the  company  placed  in  his 
discretion  as  their  agent,  and  that  in  doing  the  acts  complained 
of  he  was  exercising  the  authority  so  intrusted  to  him  for 
their  benefit.  As  such  he  was  treated  by  the  plaintiff's,  and 
he  was  acting  in  a  way  that  no  one  without  authority 
would  act.  If  an  agent  in  the  exercise  of  authority  maLes 
a  mistake,  the  principal  is  responsible  for  the  consequences 
of  that  mistaken  right  of  the  company. 

Upon  these  grounds,  we  are  of  opinion  the  defendants 
are  liable,  and  that  the  nonsuit  must  be  set  aside,  and  that 
the  verdict  should  be  entered  for  the  plaintiffs. 

The  remaining  question  is,  the  amount  of  damages.  At 
the  trial,  two  professional  gentlemen  were  called  to  esti- 
mate the  damages.  All  that  they  could  say  was  that  it 
was  difficult  to  do  so — that  to  so  debar  the  plaintiffs  of  the 
right  of  access  to  their  offices  was  a  very  gii-eat  inconve- 
nience, and  that  the  power  to  exercise  such  a  right  would 
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Tender  the  offices  worth  much  less  than  the  rent  reserved  by 
the  lease.  No  evidence  was  given  to  shew  that  the  plain- 
tiffs suffered  what  may  be  termed  substantial  damages,  and 
we  may  assume  that  this  action  was'  brought  to  try  the 
right. 

I  think  the  rule  should  be  absolute  to  enter  a  verdict 
for  the  plaintiffs  and  SIO  damages,  with  certificate  for  full 
costs. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 

Rule  nhsolate. 


Conway  v.  Shibly. 

FaUf  iiiipriionnieiif — EchJence  to  connect  defendant — Eejcctioii  of  endencc — 

Xonanlt. 

In  an  action  for  arresting  the  plaintiff,  who  had  been  imprisoned  on  a 
charge  of  stealing  trees,  the  magistrate  who  ordered  the  arrest  was  not 
called,  nor  the  constable,  nor  was  the  warrant  produced;  and  it  was 
noi  shewp-  positively  \\ho  was  the  prosecutor.  It  was  shewn  only  that 
defendant  claimed  the  land  on  whiQh  the  timber  was  cut  by  the  plain- 
tiff: that  he  was  at  the  investigation  before  the  magistrate,  and  wanted 
the  plaintiGf  to  settle;  and  that  afterwards,  as  the  plaintiff  was  about 
being  taken  to  o:aol,  the  proposition  to  settle  was  renewed,  and  when 
the  plaintiff  refused,  defendant  told  the  bailiff,  who  had  the  plaintiff  in 
the  waggon,  to  drive  to  gaol.  Held,  not  sufficient  to  charge  defen- 
dant with  the  arrest,  or  with  its  continuance. 

Held,  also,  upon  the  facts  stated  below,  that  the  refusal  to  receive  evi- 
dence of  die  constable  and  another,  when  tendered,  was  a  matter  in 
the  discretion  of  the  Judge  ;  and  that  the  nonsuit,  which  was  upheld, 
was  not  shewn  to  have  been  against  the  plaintiff's  consent. 

Declaration.  First  count :  assault  and  battery,  and 
.arresting  plaintiflf.  Second  count :  assault  and  imprison- 
ment. Third  count  :  malicious  prosecution  for  larceny  of 
trees  beino-  and  trrow^ino^  on  lot  7  in  the  12th  concession  of 

o  O  o 

Portland.  Fourth  count :  slander,  charging  plaintiff'  with 
being  a  thief.  Fifth  count :  slander,  charging  plaintiff*  as 
follows — "  He  stole  more  than  $25  worth  of  trees  growing 
upon  my  land." 

Pleas  :  1.  Not  guilty. 
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2.  To  third  count:  that  shortly  before  the  alleged  ti'espass,. 
the  said  trees,  worth  more  than  $25,  the  property  of  the 
defendant,  growing  and  being  on  the  said  land,  were 
feloniously  cut  down  and  stolen  by  some  persons,  whom 
the  defendants  had  good  reason  to  believe  and  did  believe 
to  be  the  plaintiff  and  one  Augustus  Conway,  and  the 
plaintiff  subsequently  admitted  the  said  offence  to  the 
defendant,  whereupon  ihej  defendant,  then  knowing  the 
premises,  and  by  reason  thereof  having  reasonable  and  prob- 
able cause  for  suspecting,  and  suspecting  that  the  plaintiff' 
and  Augustus  Conway  were  the.persons  who  had  feloniously 
cut  down  and  stolen  the  said  trees,  appeared  before  a  jus- 
tice of  the  peace  having  jurisdiction  in  the  premises,  and 
charged  the  plaintiff  and  Augustus  Conway  with  the  said 
offence,  whereupon  the  justice,  by  his  warrant  in  that 
behalf,  caused  the  plaintiff  and  Augustus  Conway  to  be 
arrested  and  detained  for  a  reasonable  time  under  the 
warrant,  and  with  all^  convenient  speed  to  be  brought 
before  him,  to  be  dealt  with  according  to  law  in  respect  to 
the  said  offence;  and  thereupon  the  said  justice,  after  due 
investigation  of  the  mattei',  committed  the  plaintiff  and 
Augustus  Conway  to  the  common  gaol  of  the  county  of 
Frontena^c,  to  be  dealt  with  in  due  course  of  law  for  the 
said  offence ;  and  thereupon  the  said  bill  of  indictment 
was  duly  prepared  and  sent  before  the  grand  jury,  and  the 
defendant  being  duly  subpoenaed  to  give  his  evidence  in 
that  behalf,  did  attend  before  the  grand  jury  and  give  such 
evidence,  and  afterwards  the  grand  jury  ignored  the  said 
bill,  which  are  the  alleged  trespasses. 

3.  To  first  count :  like  the  second  plea  to  the  third  count. 

4.  To  second  count :  like  the  second  plea  to  the  third 
count.  . 

Issue. 

The  cause  was  tried  at  the  last  Spring  assizes  at  King- 
ston, before  Burton,  J. 

The  plaintiff  was  nonsuited.  There  was  no  evidence  to 
sustain  the  slander  counts. 

The  warrant  was  not  produced.  The  constable  or 
magistrate  was  not  called,  nor  was  the  defendant. 
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The  evidence  of  defendant  having  caused  the  arrest,  was 
that  he  claimed  the  land  on  which  the  plaintiff  w^as  resid- 
ing, and  upon  Avhich  the  plaintiff  and  his  son  cut  the 
timber.  The  defendant  was  at  the  investigation  before 
the  magistrate;  he  wanted  the  plaintifi'  to  settle  for  cutting 
his  timber  and  living  on  his  place.  The  plaintiff  said  it 
was  not  the  defendant's  timber  or  place.  The  defendant 
said  if  the  settlement  was  not  made,  the  trial  would  have 
to  go  on,  and  send  the  plaintifi'  to  gaol.  After  the  trial, 
and  as  the  plaintiff  w^as  about  being  taken  to  gaol,  the 
defendant  handed  the  driver  of  the  team  that  was  to  take 
the  plaintiff  to  gaol  money,  or  something.  Plaintifi'  said  to 
defendant,  would  he  settle ;  he  supposed  it  was  too  late. 
The  defendant  said.  Oh  no,  that  it  w^as  not  too  late  to 
settle.  The  plaintiff  said,  since  he  had  charged  him  with 
being  a  thief,  it  must  go  on,  and  he  would  go.  Defendant 
then  told  them  to  drive  on  to  gaol,  and  the  plaintiff  was 
taken  to  gaol  and  confined  there  for  a  week,  when  he  was 
bailed. 

The  learned  Judge  was  of  opinion  there  was  no  evidence 
to  connect  the  defendant  with  the  arrest,  or  the  subsequent 
imprisonment. 

The  counsel  for  the  plaintiff  tendered  evidence  of  Mr. 
Lees  and  the  constable,  and  he  objected  to  the  ruling  of 
the  learned  Judge. 

In  Easter  term.  May  17,  1876,  Britton,  Q.  C,  obtained  a 
rule  calling  on  the  defendant  to  shew  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  the  erroneous  ruling  of  the  learned  Judge  in 
deciding  that  there  was  no  evidence  to  go  the  jury  on 
iiny  count  of  the  declaration,  and  in  ordering  a  nonsuit, 
while  there  was  evidence  upon  the  first,  second,  and  fourth 
counts,  which  should  have  been  left  to  the  jury ;  and  on 
the  ground  that  the  nonsuit  w^as  ordered  without  the 
consent  of  the  plaintiff,  and  because  of  the  improper 
rejection  of  evidence  of  the  magistrate  and  constable, 
tendered  on  the  trial  for  the  plaintiff 
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In  this  term,  September  5,  1876,  Wallhridge,  Q.  C, 
shewed  cause.  The  defendant  took  no  part  in  the  arrest 
or  in  the  imprisonment,  and  there  was  no  evidence  what- 
ever to  connect  him  with  either  one  act  or  the  other: 
Wilson  V.  Lee,  11  U.  C.  R.  91;  Joint  v.  Thomioson,  26  U. 
C.  R  519. 

Britton,  Q.C.,  supported  the  rule.  The  defendant  was  suf- 
ficiently connected  with  the  arrest  and  imprisonment  of  the 
plaintiff,  by  the  plaintiff  s  evidence,  which  was  uncontra- 
dicted— no  evidence  having  been  given  for  the  defendant. 
The  defendant  tried  to  settle  with  the  plaintiff  before  the 
arrest  and  after  it,  and  when  the  plaintiff  would  not  settle, 
after  he  had  been  ordered  by  the  magistrate  to  be  sent  to  gaol, 
the  defendant  told  the  constable  to  drive  him  on  to  gaol. 
The  Judge  also  rejected  evidence  which  was  tendered  to 
him.  He  referred  to  Addison  on  Torts,  4th  ed.,  573; 
Campbell  v.  McDonell,  27  U.  C.  E.  343 ;  Hope  v.  White, 
22  C.  P.  5  ;  Stephens  v.  Stephens,  24  C.  P.  424  ;  Griffin 
V.  Coleman,  4  H.  &  N.  265. 

September  26, 1876.  ^[  Wilson,  J. — I  think,  in  the  absence 
of  all.,  evidence  to  connect  the  defendant  with  the  original 
arrest,  further  than  may  be  inferred  by  what  took  place 
between  him  and  the  plaintiff  and  his  wife  before  it,  and 
by  what  took  place  at  the  enquiry  before  the  magistrate, 
and  by  what  took  place  between  the  parties  after  the 
magistrate  had  directed  the  plaintiff  to  be  sent  to  gaol, 
that  a  case  of  trespass  or  of  false  imprisonment  is  not 
made  out  against  the  defendant. 

It  is  not  shewn  positively  that  he  was  the  prosecutor  on 
that  occasion,  although  the  facts  before  referred  to  are 
sufficient  to  lead  one  to  the  opinion  that  he  was  so. 

But  if  he  were  the  prosecutor,  and  laid  the  complaint 
before  the  magistrate  upon  which  the  warrant  was  issued, 
it  does  not  follow  that  he  is  answerable  for  the  arrest. 

If  he  made  his  complaint  to  the  magistrate,  leaving  him 
as  the  proper  functionary  to  put  the  law  in  motion,  he  is 
not  liable  for  the  arrest. 
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It  does  not  appear  that  he  asked  for  a  warrant  against 
the  plaintiff,  but  if  he  had,  it  would  not  make  him  liable 
for  what  was  done  under  it :  West  v.  Smalhvood,  3  M.  & 
W.  418 ;  Broii'71  v.  Chapman,  6  C.  B.  365,  377. 

If  the  complainant  accompany  the  constable,  and  point 
out  the  party  to  be  arrested,  that  is  evidence  of  his  partici- 
pation in  the  arrest :  Ih. 

The  personal  delivery  of  a  writ  to  the  officer  by  a  person, 
and  giving  instructions  to  execute  it,  may  make  such  per- 
son liable :  Barker  v.  Braham,  3  Wils.  368 ;  Kinning  v 
Buchanan,  8  C.  B.  271 ;  Green  v.  Elgie,  5  Q.  B.  99. 

All  that  the  defendant  did  was  to  try  to  settle  the  matter 
with  the  plaintiff  during  the  investigation,  and  after  the 
plaintiff  was  ordered  by  the  magistrate  to  be  taken  to 
gaol  the  proposition  to  settle  was  renewed  betw^een  the  par- 
ties, and  when  the  plaintiff  refused  to  settle,  the  defendant 
then  said  to  the  officer,  who  had  the  plaintiff  in  the  w^aggon, 
to  drive  to  gaol. 

I  think  that  is  not  sufficient  to  make  the  defendant  person- 
ally liable  for  the  arrest,[or  even  for  its  continuance  ;  nor  was 
the  defendant's  order  to  take  the  plaintiff  to  gaol  of  any 
effect,  for  the  plaintiff  was  then  under  orders  from  the 
magistrate  to  be  taken  to  gaol,  and  the  defendant  could 
not  without  the  order  and  leave  of  the  magistrate  have 
taken  the  plaintiff  from  the  bailiff's  custody,  wdio  held  him 
under  the  magistrate's  authority. 

In  some  cases  the  conduct  of  the  party  wall  reflect  back 
upon  the  past  transactions,  as  in  Green  v.  Elgie,  5  Q.  B.  99. 

Here  the  most  that  can  be  established,  if  there  is  any 
reflecting  back  to  be  given  eflfect  to,  is  that  the  proceedings 
were  taken  by  the  defendant  as  the  prosecutor,  but  that 
will  not  make  the  defendant  necessarily  a  trespasser  for 
the  arrest.  There  was  no  evidence  to  prove  the  third  count, 
for  the  termination  of  the  proceedings  was  not  shewn. 

The  only  question  is,  whether  the  learned  Judge  should 
have  admitted  the  evidence  of  the  magistrate  and  the 
constable.  We  are  not  informed  what  their  evidence 
would  have  been,  but  that  was  not  asked  at  the  trial. 
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From  the  official  character  of  these  two  witnesses  it  may- 
be that  the  evidence  is  material  in  the  cause.  It  was  not 
said  at  the  argument  it  would  not  be  material. 

It  was  said  the  learned  Judge  nonsuited  the  plaintiff 
against  his  consent.  That  does  not  appear.  It  is  only 
noted  that  the  plaintiff's  counsel  objected  to  the  ruling  of 
the  Judge :  that  is/in  holding  there  was  no  sufficient  evi- 
dence to  make  the  defendant  liable. 

If  it  appeared  the  nonsuit  was  expressly  against  the 
leave  of  the  plaintiff,  the  Court  must  have  set  it  aside,  for 
a  nonsuit  can  only  be  with  the  consent  of  the  iDlaintiff,  and 
if  he  do  not  take  it  when  the  Judge  thinks  he  should,  the 
Judge  then  charges  the  jury  to  find  a  verdict  for  the 
defendant.  But  the  admission  of  the  evidence  at  the  time 
it  was  offered  was  in  the  discretion  of  the  learned  Judge, 
and  he  probably  thought  that  the  action  w^as  not  of  that 
nature  that  would  make  it  proper  for  him  to  grant  such  an 
indulgence. 

The  case  may  not  have  been  fully  tried,  but  that  was  the 
plaintiff's  own  fault. 

Harrison,  C.  J.,  concurred. 

Morrison,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 


Rule  discharged. 
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Fitzgerald  et  al.  v.  The  Great  Western  R.  W.  Co. 

R.  W.  Co.  —  Carriage  of  goods — Condition — Construction. 

The  defendants  received  at  Petrolia  two  car  loads  of  coal  oil  to  be  car- 
ried to  London.  The  shipping  notes  stated,  "The  G.  W.  R.  will  please 
receive  the  undermentioned  property,  to  be  sent  subject  to  their  tariff, 
and  under  the  conditions  stated  above  and  on  the  other  side,"  one  of 
which  conditions  was  that  defendants  would  not  be  liable  for  the  loss 
or  damage  to  goods  of  a  combustible  nature.  One  of  the  cars  never 
arrived,  and  defendants  could  give  no  account  ot  it ;  the  other  reached 
London,  and  was  damaged  there,  as  was  supposed,  and  all  the  oil  in  it 
lost. 

Held,  that  defendants  were  liable,  for  the  condition  related  only  to  risk 
of  carriage. 

Declaration.     First  count :  for  not  carrying  goods 
safely,  but  breaking  and  injuring^ them. 
Second  count :  like  the  first. 

Third  count :  that  the  defendants  were  carriers  of  goods 
from  Petrolia  to  London,  and  were  the  owners  of  certain 
railway  cars,  trucks,  and  carriages;  and  the  defendants 
agreed  with  the  plaintiffs  that  on  condition  the  plaintiffs 
would  build  two  cisterns  or  tanks,  of  suitable  size  and 
strength,  for  the  purpose  of  storing  and  carrying  coal  oil 
therein,  the  defendants  would  furnish  and  provide  a  certain 
fiat  car  or  truck,  and  w^ould  place  and  erect  the  said  oil 
cisterns  and  tanks  on  the  said  flat  or  truck  car,  with  all 
necessary  appendages  thereto  to  be  furnished  by  the  plain- 
tiffs. And  it  was  also  agreed  that  the  defendants  would 
carry  coal  oil  in  the  said  cisterns  or  tanks  for  the  plaintiffs 
from  Petrolia  to  London,  or  elsewhere,  as  the  plaintiffs 
might  from  time  to  time  elect,  for  reward  to  the  defendants 
in  that  behalf.  Averments  of  due  performance  by  the 
plaintiffs  of  the  building  of  the  cisterns  or  tanks,  &c.  ;  and 
that  the  defendants  placed  the  same  on  a  flat  car,  and  the 
plaintiffs  filled  the  cisterns  or  tanks  with  coal  oil  at  Petro- 
lia, to  be  by  the  defendants  safely  carried  from  thence  to 
London,  there  to  be  delivered  to  the  plaintiffs  for  reward  ; 
and  all  conditions  were  performed,  &c.  Yet  the  defendants 
did  not  safely  carry  the  said  flat  car  or  truck  and  coal  oil 
tanks,  and  so  negligently  carried  the  same  that  the  coal  oil 
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tanks  and  fixtures  were  broken  and  destroyed,  and  the  coal 
oil  was  damaged  and  lost  to  the  plaintiffs. 

Fourth  count :  stating  the  contract  to  carry  in  a  reasonable 
time.  Breach  :  that  the  goods  were  lost  by  the  negligence 
of  defendants. 

Fifth  count :  common  counts. 

Pleas  :  1.  Not  guilty. 

2.  To  first  count :  that  the  defendants  did  not  promise  as 
alleged. 

3.  To  first  count :  that  defendants  did  use  due  care,  and 
they  did  not  break  or  injure  the  goods. 

4.  To  second  and  fourth  counts :  that  the  plaintiffs  did  not 
deliver  the  said  goods  to  the  defendants,  nor  did  defendants 
receive  the  same  on  the  terms  and  conditions  therein 
alleged. 

5.  To  third  count :  that  defendants  did  not  agree  witli 
the  plaintiffs  as  alleged. 

6.  To  fifth  count  and  remainder  of  declaration  :  that 
defendants  were  never  indebted. 

7.  To  so  much  of  the  declaration  as  complains  of  the 
loss  of  coal  oil ;  that  the  same  was  received  by  defendants 
under  a  special  contract  made  with  the  plaintiffs,  one  con- 
dition of  which  was  that  the  defendants  would  not  be 
liable  for  damages  for  the  loss  or  damage  to  goods  of  a 
combustible  or  dangerous  nature,  and  that  the  said  coal 
oil  was  of  such  a  nature,  and  the  defendants  are  not  liable 
for  its  loss.  And  another  condition  was  that  lumber, 
staves,  lath,  shingles,  tanbark,  vehicles,  (except  when  tightly 
boxed),  fresh-fish,  fruit,  meat,  dressed  hogs,  poultry,  oil, 
molasses  and  other  perishable  articles  were  carried  only  at 
the  risk  of  the  owners  or  parties  by  whom  they  were  con- 
signed, and  by  the  special  agreement  defendants  were  not 
liable  for  the  damage  done  to  the  coal  oil. 

Issue, 

Replications:  1.  To  the  7th  plea,  on  equitable  grounds: 
the  special  contract  mentioned  in  the  plea  are  that  certain 
receipts  prepared  by  the  defendants  and  given  for  the 
goods  by  the  defendants  to  the  plaintiffs  at  the  request 
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of  the  defendants,  and  after  the  delivery  by  the  plain- 
tiffs to  the  defendants  to  be  carried,  as  in  the  decla- 
ration mentioned,  and  the  terms  and  conditions  thereof 
in  the  plea  mentioned  are  certain  terms  and  condi- 
tions of  carriage  endorsed  on  the  said  receipts,  and  not 
otherwise.  And  the  plaintiffs  aver  that  their  attention  was 
not  called  to,  and  that  they  did  not  know  and  had  no 
notice  of  the  said  special  conditions  in  the  plea  mentioned 
or  endorsed  on  the  receipts,  and  that  if  they  had  been 
notified  thereof  or  if  the  same  had  been  brought  to 
their  knoAvledge  by  the  defendants  before  or  at  the 
time  of  the  delivery  of  the  said  goods  to  the  defendants 
to  be  carried,  the  plaintiffs  would  not  have  delivered  the 
said  goods  to  the  defendants  to  be  carried,  as  the  defen- 
dants well  knew.  Wherefore  the  plaintiffs  say  that  the 
defendants  ought  not  in  equity  to  be  allowed  to  say  that 
the  said  goods  were  delivered  to  them  by  the  plaintiffs  and 
that  they  received  the  same  upon  the  special  contract  and 
the  terms  and  conditions  thereof  in  the  plea  mentioned. 

2.  To  seventh  plea :  similar  to  the  preceding. 

Issue. 

The  cause  was  tried  at  the  last  Spring  Assizes,  at  London, 
before  Morrison,  J.,  without  a  jurj'. 

The  evidence  shewed  that  the  car  No.  279,  sent  from 
Petrolia  on  24th  October,  1872,  had  never  arrived  in 
London ;  and  that  car  207  sent  from  Petrolia  on  8th 
November,  and  which  reached  London  on  the  9th  of  the 
same  month,  was  badly  damaged  as  was  supposed  after  it 
had  reached  London,  and  all  the  oil  in  it  lost. 
The  learned  Judge  allowed  for  the  car 

load  which  had  never  arrived   S140  85 

And  for  the  car  load  damaged  and  lost. . .  145  50 
And  for  interest   51  48 

Making  in  all   $337  83 

For  which  he  entered  a  verdict  for  the  plaintiffs. 

During  Easter  term  last,  May  20,  187(3,  M.  0.  Cameron, 
Q.  C,  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause 
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why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendants,  pursuant  to  the  Law  Reform 
Act,  the  verdict  being  contrary  to  law  and  evidence. 

In  this  term,  September  2, 1876,  Fitzgerald  shewed  cause, 
Meeh  with  him.  The  conditions  relate  to  the  carriage  of  the 
goods.  One  car  load  was  not  carried  at  all ;  the  other  was 
damaged  and  the  oil  lost  after  the  car  had  reached  London, 
and  the  carriage  was  over:  Hall  v.  Grand  Trunk  E. 
Co.,  34  U.  C.  R.  517;  Lyon  v.  Mells,  5  East  428;  Bodenham 
V.  Bennett,  4  Price  31 ;  Wyld  v.  Pickford,  8  M.  &  W.  443  ; 
Farr  v.  Great  Western  R.  W.  Co.,  35  U.  C.  R.  534. 

M.  C.  Cameron,  Q.  C,  supported  his  rule.  The  actual 
contract  was  the  one  contained  in  the  conditions,  and  they 
protect  the  defendants  from  liability.  These  conditions 
are  construed  strictly  against  the  owners  of  the  goods  : 
Harris  v.  Great  Western  R.  W.  Co.,  L.  R.  1  Q.  B.  D.  515. 

September  2G,  1876.  Wilson,  J. — There  is  no  reason  to 
doubt  that  the  oil  in  question  was  carried  by  the  defen- 
dants, subject  to  the  conditions  which  are  contained  in  the 
order  of  the  consignors,  who  were  the  agents  of  the  plaintiffs, 
which  they  delivered  to  the  defendants  at  the  time  when 
the  two  car  loads  of  oil  were  respectively  delivered  to  be- 
carried  from  Petrolia  to  London. 

Each  of  these  documents  states  as  follows  :  The  G.  W. 
R.  Co.  will  please  receive  the  undermentioned  property,  to 
be  sent  subject  to  their  tariff,  and  under  the  conditions 
stated  above  and  on  the  other  side,"  and  each  of  these 
documents  is  signed  by  the  plaintiffs'  agent. 

There  is  no  room,  therefore,  to  doubt  that  the  oil  was 
carried  subject  to  these  conditions.  The  case  of  Harris  v. 
Great  Western  R.  W.  Co.,  L.  R.  1  Q.  B.  D.  515,  cited  by 
Mr.  Cameron,  expressly  applies  here. 

The  first  car  load,  which  never  arrived  in  London,  is  not 
shewn  to  have  been  carried  by  the  defendants,  although 
they  received  it  for  carriage.  The  condition  set  out  in  the 
seventh  plea  cannot,  therefore,  apply,  as  it  relates  only  to 
risk  of  carriage.    The  defendants  can  give  no  account  of 
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that  car  load  after  it  was  ready  for  transit  at  the  station 
for  loading.  They  must  be  required  to  give  some  accomit 
of  the  property  entrusted  to  them.  The  plaintiffs  upon 
the  evidence  having  shewn  the  loading  of  the  oil  at  Petro- 
lia  and  its  non-arrival  in  London,  are  entitled  to  recover 
in  the  absence  of  an  account  by  the  defendants  of  what 
they  have  done  with  the  oil. 

Then  as  to  the  car  load  which  was  lost  by  damage  to 
the  car  and  to  the  tanks  upon  it,  on  the  arrival  of  the  car 
in  London.  The  transitus  would  not  have  been  at  an  end, 
although  the  journey  was  over,  so  as  to  have  excluded  an 
unpaid  vendor  from  stopping  the  goods  if  the  vendees  had 
failed.  The  goods  were  still  in  the  possession  of  the  rail- 
way compan}',  and  had  not  come  to  the  actual  custody  of 
the  consignees. 

But  that  rule  does  not  apply  upon  these  conditions.  The 
destination  of  the  oil  was  reached.  Notice  was  given  to 
the  plaintiffs  of  its  arrival  for  them  in  London.  They  were 
no  longer  in  course  of  carriage. 

The  car  was  injured  and  the  oil  upon  it  was  lost  after 
arrival  at  its  final  destination,  and  before  a  reasonable  time 
had  elapsed,  so  far  as  I  can  make  out,  for  the  plaintiffs  to 
have  removed  it. 

How  the  damage  was  done  does  not  expressly  appear, 
but  it  must  have  been  by  a  collision  with  other  cars  of  the 
defendants  in  their  station  grounds. 

If  the  loss  could  be  said  to  have  occurred  to  the  two  cars 
or  to  either  of  them  in  the  course  of  carriage — that  is,  dur- 
ing the  time  of  the  journey,  or  after  delivery  for  carriage, 
and  before  the  train  had  started — I  should  hold  that  the  con- 
dition pleaded  was  a  defence,  and  that  the  equitable  repli- 
cations were  not  proved  :  Farv  v.  Great  ^Yestern  R.  W.  Co.,. 
35  U.  C.  R.  534,  and  the  cases  there  referred  to. 

The  rule  will  be  discharged. 

Harrtsox,  C.  J.,  and  Morrison,  J.,  concurred. 
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Crooks  v.  Williams. 

Pathmaster — Opening  streets — T'respass — Limitation  of  action — C.  S.  U.  (7., 

ch.  126. 

Defendant,  a  pathmaster,  without  any  instructions  from  the  municipal 
council,  and  in  defiance  of  the  plaintiflf's  warning,  threw  down  the 
plaintiff's  fences  and  ploughed  up  his  land,  in  order  to  open  up  streets 
which  were  laid  down  on  a  plan  of  part  of  the  plaintiff's  land,  made  by 
a  former  owner,  and  found  in  the  registry  oflSce  ;  but  it  was  not  marked 
registered  or  filed,  no  sale  was  shewn  to  have  been  made  according  to 
it,  and  the  streets  had  never  been  opened  or  used. 

Held,  that  defendant  was  not  acting  within  his  jurisdiction,  and  was  liable 
in  trespass. 

The  act  complained  of  was  done  on  the  5th  November,  1874,  and  the 
action  was  commenced  on  the  5th  May,  1875  :  Held,  in  time. 

Declaration  :  That  the  defendant  and  certain  other 
persons,  under  his  order  and  directions,  maliciously,  and 
without  reasonable  and  probable  cause,  broke  and  entered 
certain  land  of  the  plaintiff  called  the  west  half  of  Lot  10 
in  the  11th  concession,  western  section,  of  the  township  of 
Wellesley,  and  threw  down  certain  fences  of  the  plaintiff 
on  the  said  land,  &c.,  and  committed  other  unlawful 
trespasses  thereon,  to  the  great  damage,  &c. 

Pleas  :  1.  Not  guilty— By  Con.  Stat.  U.  C.  ch.  126,  sees. 
1,  10,  11,  20  (Public  Act),  and  36  Vic.  ch.  48,  sec.  372,  sub- 
sec.  2  (Public  Act)  0. 

2.  Land  not  the  plaintiff's. 

3-  That  at  the  time  of  the  alleged  trespasses  thei'e  ought 
to  have  been  of  right  highways  over  the  said  land:  that  the 
plaintiff"  erected  fences  where  said  highways  ought  to  have 
been ;  and  that  defendant,  as^  overseer  of  highways  for  the 
township,  within  the  execution  of  his  duty,  removed  the 
fences,  doing  no  unnecessary  damage. 

Replications :  1.  Issue  upon  the  first  and  second  pleas. 

2.  To  the  third  plea,  that  the  highways  referred  to  were 
highways  laid  out  upon,  a  plan  of  the  plaintiff's  land  made  by 
a  former  owner  :  that  the  plaintiff  afterwards  acquired  the 
land  without  any  reservation  in  respect  of  the  said  alleged 
highways,  which  had  never  been  opened  or  used  for  public 
travel,  &c,,  but  the  same  have  always  since  they  were  so 


CROOKS  V.  WILLIAMS. 


531 


laid  out  (being  a  period  of  more  than  twenty  years),  before 
the  time  when,  kc,  been  used  and  enjoyed  as  of  right  by 
the  plaintiff  and  the  former  owners  of  the  land,  &c. 
The  defendant  joined  issue. 

The  cause  was  tried  at  the  last  Fall  Assizes  for  the 
county  of  Waterloo,  before  Gwynne,  J.,  and  a  jury. 

It  appeared  that  the  action  was  commenced  by  writ  of 
summons,  issued  otli  May,  1875. 

Plaintiff*  acquired  title  to  the  land  by  deed  dated  22nd 
February,  1872.  It  was  made  by  one  Owens,  w^ho  was 
then  in  possession  of  the  land.  The  deed  w^as  for  100  acres 
of  land.  It  was  situate  partly  within  the  village  of  Lin- 
wood.    The  village  is  not  incorporated. 

Portions  of  the  plaintiff's  lot  were  included  in  a  plan  of 
the  village  deposited  in  the  county  Registry  office.  There 
was  nothing  to  shew  when  or  how  it  came  into  the  office. 
The  plan,  in  so  far  as  the  land  in  question  was  concerned, 
was  not  marked,  registered,  or  filed. 

There  was  no  by-law  of  the  tow^nship  providing  for  the 
opening  of  the  streets,  or  other  act  of  the  township  assent- 
ing to  the  dedication  if  any  by  the  owners  of  the  land. 

It  was  sworn  that  the  inhabitants  of  the  village,  with 
three  or  four  exceptions,  were  opposed  to  the  opening  of 
the  streets. 

On  5th  November,  1874,  the  defendant  and  nine  others 
pulled  down  tw^o  board  fences,  five  rail  fences,  and  ploughed 
up  the  plaintiff's  meadow  and  orchard  land,  for  the  purpose, 
as  he  said,  of  opening  up  some  of  the  streets  indicated  on 
the  plan. 

Before  defendant  lifted  a  board,  tbe  plaintiff  warmed  him 
and  threatened  him  with  law^  but  defendant  said  he  did 
not  care  for  the  plaintiff;  he  was  bound  to  open  the  streets, 
and  would  do  so,  and  did  do  so. 

Plaintiff  gave  defendant  a  letter  warning  him  against 
his  conduct,  but  defendant  put  it  in  his  pocket,  saying  he 
would  read  it  when  he  had  time,  and,  notwithstanding, 
continued  to  pull  down  the  fences. 

Some  of  the  defendant's  followers  hesitated  to  ofo  on 
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with  him,  and  he  said,  "  You  are  a  set  of  cowards.  I  shall 
fine  every  man  that  does  not  help  me  to  open  the  streets." 

Before  defendant  commenced,  he  received  a  telegram 
from  the  Crown  Attorney  at  Berlin  to  the  effect  that  re- 
gistered streets*  must  be  opened  before  the  then  next 
December  Sessions. 

There  was  a  dispute  as  to  what  this  telegram  meant. 
Defendant  thought  he  was  bound  to  open  them  before  the 
December  Sessions  took  place  ;  others  thought  that  they 
could  only  be  opened  by  and  at  the  Sessions. 

On  5th  November,  1874,  before  the  work  of  opening 
the  streets  was  commenced,  a  further  telegram  was  sent  to 
the  Crown  Attorney  asking  him  if  the  streets  could  be 
legally  opened  on  that  day. 

Defendant  did  not  wait  for  the  answer,  which  was,  that 
the  only  way  to  compel  parties  to  open  streets  was  to 
indict  them  for  nuisance  at  the  *Sessions. 

Defendant  was  at  the  time  pathmaster  of  the  township, 
but  had  no  authority,  by  resolution  or  other  act  of  the 
council,  to  do  what  he  did. 

His  conduct,  according  to  the  evidence,  was  defiant  and 
reckless. 

Notice  of  action  was  served  on  him  on  3rd  April,  1S75. 
Counsel  for  the  defence,  at  the  trial,  at  the  close  of  the 
plaintifi*'s  case,  objected  : 

1.  That  the  notice  of  action  was  not  sufiicient. 

2.  That  the  action  was  not  brought  in  time,  as  the 
trespass  was  on  5th  November,  1874,  and  the  writ  not 
issued  till  5th  May,  1875. 

The  parties  agreed  that  there  should  be  a  verdict  for 
the  plaintiff"  for  $15,  if  the  Court  should  be  of  opinion,  on 
the  evidence,  that  the  action  would  lie,  and  that  the  objec- 
tions taken  were  not  fatal. 

The  learned  Judge  thereupon  proceeded  to  enter  a  verdict 
for  plaintifi'for  $15,  as  if  the  cause  were  tried  without  a 
jury. 

Defendant's  counsel  then  urged  that  if  defendant  acted 
in  the  bond  fide  belief  that  he  had  a  right  to  do  as  he  did 
by  virtue  of  his  office  of  pathmaster,  no  action  would  lie. 
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The  learned  Judge  expressed  his  opinion  to  be,  that  on 
the  evidence  defendant  had  no  right  to  do  as  he  did  as 
pathmaster  or  otherAvise,  and  that  his  belief  ^hat  he  had 
the  right  could  not  give  him  the  right  nor  defeat  the  plain- 
tiff's right  of  action  for  the  wrong  of  wdiich  he  complained. 
It  appeared  to  the  learned  Judge  that  the  last  objection  went 
rather  to  the  damages  than  to  the  cause  of  action  ;  and 
as  the  amount  of  damages  was  agreed  on  at  Si 5,  which  the 
learned  Judge  thought  small  enough,  he  ruled  there  was 
nothing  in  the  objections.  He  was  inclined  to  think  that 
the  objection  as  to  the  action  not  having  been  brought 
in  time  was  good,  but,  upon  the  w^hole  case,  entered  the 
verdict  for  $15,  subject  to  the  opinion  of  the  Court  on  the 
evidence  and  the  objections. 

During  Easter  term,  May  10,  1875,  Alexander  Millar 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  or  verdict 
entered  for  the  defendant,  pursuant  to  leave  reserved  at 
the  trial  and  to  the  Law  Reform  Amendment  Act,  upon 
the  grounds,  among  others,  that  the  defendant,  in  doing 
the  acts  complained  of,  acted  bond  fide  as  a  pathmaster 
within  his  authority,  and,  even  if  he  exceeded  his  powers, 
is  within  the  protection  of  Consol.  Stat.  U.  C.  ch.  126: 
that  the  notice  of  action  was  not  sufficient  under  the  statute, 
in  that  it  did  not  disclose  at  whose  suit  the  action  therein 
mentioned  was  to  be  brought,  and  that  the  action  was  not 
brought  w^ithin  the  time  limited  by  the  statute. 

During  this  term,  September  2,  1876,  King  shewed  cause. 
It  was  not  shewn  that  defendant  acted  bond  fide  in  what 
he  did,  and  so  far  as  there  is  any  finding  on  the  point,  it 
is  against  his  bona  fides  :  Neill  v.  McMillan,  25  U.  C.  R. 
485.  The  notice  of  action  was  sufficient.  [D.  B.  Read,  Q.C., 
for  defendant,  admitted  the  notice  of  action  to  be  sufficient.] 
And  the  action  was  commenced  in  sufficient  time :  Hardy 
V.  Ryle,  9  B.  &  C.  603. 

D.  B.  Read,  Q.C.,  contra,  Millar  with  him.  Defendant 
is  a  public  officer  and  entitled  to  notice  of  action.    He  acted 
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within  his  jurisdiction.  It  was  necesary  for  the  plaintiff  to- 
allege  and  prove  that  defendant  acted  maliciously  and  with- 
out reasonable  and  probable  cause  ;  and  there  was  no  evi- 
dence to  support  such  an  allegation  :  Consol.  Stat.  U.  C.  ch. 
126,  sec.  1 ;  Davis  v.  Williams,  13  C.  P.  365  ;  Denison  v. 
Cunningham,  35  U.  C.  R.  383. 

September  26, 1876.  Harrison,  C.  J. — Assuming,  with- 
out deciding,  that  a  pathmaster  is  entitled  to  the  protection 
of  Consol.  Stat.  U.  C.  ch.  126  (a),  it  appears  to  me  that  the 
defendant  has  received  all  the  protection  which  the  Act 
affords,  and  is,  notwithstanding,  liable  to  pay  the  small 
amount  of  damages  recovered  against  him  in  this  action. 

It  is  seldom  that  we  find  in  a  Court  of  justice  a  defend- 
ant who  acted  so  blindly  and  recklessl}'  as  the  present 
defendant,  and  who  can  shew  so  little  justification  for  his 
conduct. 

There  was  no  satisfactory  evidence  to  establish  that  the 
plan  of  the  village  of  Linwood  was,  as  regards  the  lands  of 
the  plaintiff,  so  lodged  with  the  registrar  as  to  make  it 
binding  under  sec.  75  of  31  Vic.  ch.  200,  as  amended  by 
35  Vic.  ch.  29,  0. 

But,  conceding  that  it  was  duly  fQed  and  registered,  it 
is  declared  by  sec.  77  of  that  Act  that  in  no  case  shall  any 
plan  or  survey,  although  filed  and  registered,  be  binding 
on  the  person  so  filing  or  registering  the  same,  or  upon 
any  other  person,  unless  a  sale  has  been  made  according 
to  such  plan  or  survey ;  and  there  was  no  evidence,  as- 
regards  the  plaintiff's  land,  of  any  sale  according  to  such 
plan  or  survey. 

It  is  no  part  of  the  duty  of  a  pathmaster  or  overseer  of 
highways,  without  instructions  of  any  kind  from  the  muni- 
ci^Dal  council,  to  take  upon  himself  to  decide  the  question 
of  highway  or  no  highway,  and  blindly  to  act  upon  his 
own  decision.  See  Regina  ex  rel.  McMulleii  v.  The  Cor- 
poration of  Caradoc,  22  C.  P.  356. 


(a)  See  HelliweU  v.  Taylor,  10  U.  C.  R.  279. 
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If  he  attempt  to  do  so,  he  acts  at  his  peril,  and  if  in  the 
wrong,  deserves  to  be  punished  in  damages  for  his  imper- 
tinence. 

It  does  not  appear  to  lis  that  defendant  was  acting 
within  his  jurisdiction  in  doing  what  is  proved  against  him. 

This  being  so,  it  is  unnecessary  for  the  plaintiff,  under 
the  statute,  either  to  allege  or  prove  malice  and  want  of 
reasonable  and  probable  cause. 

For  an  act  done  by  a  public  officer  in  a  matter  of  which 
he  has  not  jurisdiction,  or  in  which  he  has  exceeded  his 
jurisdiction,  the  remedy  is  trespass  :  Consol.  Stat.  U.  C. 
ch.  126,  sec.  2. 

The  count  here,  although  containing  an  'allegation  of 
malice  and  want  of  reasonable  and  probable  cause,  is  really 
a  count  in  trespass. 

Where  a  public  officer  either  acts  without  jurisdiction 
or  in  excess  of  jurisdiction,  he  is  nevertheless  entitled  to 
notice  of  action,  and  to  claim  that  the  action  against  him 
shall  be  commenced  in  six  months,  unless  the  bona  fides 
of  his  conduct  be  disproved  :  Keill  v.  McMillan,  25  U.  C. 
R  485. 

There  is  much  in  this  case  to  disprove  the  bona  fides  of 
the  defendant's  conduct  ;  but,  waiving  it,  we  think  he  is 
not  entitled  to  succeed  on  any  of  the  objections  taken  in 
the  rule. 

Where  his  conduct  is  illegal,  his  belief  that  it  was  legal 
can  afford  him  no  defence ;  it  only  entitles  him  to  the  pro- 
tection of  Consol.  Stat.  U.  C.  ch.  126,  such  as  notice  of 
action,  action  to  be  brought  in  six  months,  &c. 

The  objection  to  the  notice  of  action  stated  in  the  rule 
is,  that  it  does  not  declare  at  whose  suit  the  action  therein 
mentioned  was  to  be  brought.  The  notice  states  that  the 
action  will  be  brought  in  the  name  of  "  Robert  Crooks  the 
younger,  of  the  said  township  (Wellesle}^),  farmer."  This, 
according  to  Keill  v.  McMillan,  25  U.  C.  R.  485,  although 
not  giving  the  lot  and  concession,  is  a  sufficient  notice  of 
action.  Mr.  Read,  therefore,  at  the  argument,  rightly 
abandoned  this  objection. 
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The  objection  that  the  action  was  not  commenced  in 
sufficient  time  is  of  no  greater  weight. 

The  Consol.  Stat.  U.  C.  ch.  126,  sec.  9,  provides  that  "  No 
action  shall  be  brought  against  any  justice  of  the  peace  for 
anything  done  by  him  in  the  execution  of  his  office, 
unless  the  same  be  commenced  within  six  months  next 
after  the  act  complained  of." 

The  English  Statute  24  Vic.  ch.  44,  sec.  8,  enacted  that  ''No 
action  shall  be  brought  against  any  justice  of  the  peace  for 
anything  done  in  the  execution  of  his  office  unless  com- 
menced within  six  calendar  months  after  the  act  com- 
mitted." 

In  trespass  for  false  imprisonment,  where  plaintiff  was 
discharged  from  custody  on  14th  December  and  the  wiit 
of  summons  not  issued  till  14th  June  following,  the  action 
was  held  to  have  been  commenced  in  sufficient  time  under 
the  English  statute :  Hardy  v.  Ryle,  9  B.  &  C.  G03. 

Bayley,  J.,in  delivering  judgment,  said,  p.  607:  ''The  ques- 
tion whether,  in  computing  time  from  an  act  or  event,  the  day 
is  to  be  included  or  excluded,  came  imder  the  consideration 
of  Sir  W.  Grant  in  Lester  v.  Garland,  15  Ves.  248.  All 
the  authorities  on  the  subject  are  reviewed  by  Sir  W. 
Grant,  who  takes  this  distinction  :  that  where  the  act  done 
from  which  the  computation  is  made,  is  one  to  which  the 
party  against  whom  the  time  runs  is  privy,  the  day  of  the 
act  done  maybe  reasonably  included,  but  where  it  is  one  to 
which  he  [is  a  stranger  it  ought  to  be  excluded.  He  points 
out  this  as  a  distinction,  which  will  reconcile  many  of  the 
cases."  See  farther,  Pelleiu  v.  The  Inhahitcmts  of  the 
Hundred  of  Wonford,  9  B.  &  C.  134;  Rex  v.  Justices  of 
Cumberland,  4  N.  &  M.  378  :  Webb  v.  Fairmaner,  3  M.  & 
W.  473  ;  Blunt  v.  Heslop,  8  A.  &  E.  577  ;  Williams  v. 
Burgess,  12  A.  &  E.  635  ;  Doiuland  v.  Foxcdl,  1  B.  &  Beat. 
193  ;  Warren  v.  Slade,  9  Am.  70 ;  Isaacs  v.  The  Royal 
Ins.  Co.,  L.  K  5  Ex.  296. 

The  rule  nisi  must  be  discharged. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  discharged. 
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Auger  et  al.  v.  Cook  and  Doller. 

Saiv  logs — Loss  of  by  defendants  breaking  the  boom — Liability — Evidence — 
Damages — Loss  of  profits. 

The  plaintiffs  had  a  large  quantity  of  logs  boomed  in  a  river,  and  while 
there  a  drive  of  about  5,000  logs,  belonging  to  one  C,  came  past 
without  injuring  the  boom,  which  was  strong  and  well  constructed. 
Defendants  had  a  large  number  of  logs  boomed  above  the  plaintiffs', 
some  of  which  were  let  down  at  night,  and  in  the  morning  were  found 
in  a  jam  against  the  plaintiffs'  boom.  This  jam  was  broken  up,  and 
more  of  defendants'  logs  were  let  down,  soon  after  which  the  plaintiffs' 
boom  was  found  broken,  the  plaintiffs  not  being  present,  and  their  logs 
gone.  They  went  down  the  stream  with  defendants'  logs,  and  some 
were  afterwards  found,  but  about  125,000  feet  were  lost,  and  there  was 
evidence  tending  to  shew  that  they  had  been  taken  by  defendants'  men 
to  a  point  about  twenty  miles  away.  There  was  evidence,  also,  that 
defendants'  conduct  was  unreasonable  in  making  their  drive  when  and 
as  they  did. 

Held,  that  there  was  evidence  for  the  jury  that  defendants  had  broken  the 
plaintiffs'boom  by  the  undue  pressure  of  their  logs  :  and  that  defendants 
were  liable  without  proof  that  they  had  actually  used  or  cut  up  the 
plaintiffs'  logs ;  and  a  verdict  for  the  plaintiffs  was  upheld. 

Held,  also,  there  being  no  evidence  that  the  plaintiffs  could  have  pur- 
chased other  logs  at  the  time-  and  place  where  the  wrong  was  done, 
that  they  were  entitled  to  recover  the  loss  of  profits,  which  the  jury 
found  they  would  have  made  out  of  the  logs  lost  by  defendants'  mis- 
conduct. 

Trespass  and  trover,  for  the  seizure  and  sale  of  a  large 
quantity  of  logs,  claiming  loss  of  profits.  There  were  also 
the  common  counts  for  goods  sold  and  delivered,  kc. 

The  pleas  were  the  usual  traverses. 

The  issues  were  tried  at  the  last  Fall  Assizes  for  the 
county  of  Simcoe,  before  Moss,  J.,  and  a  jury. 

The  following  were  the  particulars  of  the  plaintiffs' 
claim : — 

To  150,000  feet  of  logs  converted  by 

the  defendants,  at  S4^  per  thousand...  $600  00 

To  profit  on  manufacturing  the  same, 

at  $2.75  per  thousand   412  50 

$1,012  50 

The  plaintiffs  were  in  partnership  in  sl  saw  mill  on  the 
north  branch  of  the  Muskoka,  within  the  limits  of  Brace- 
bridge.     In  the  winter  of  1873-4  they  got  out  1924 
l)ieces  of  timber.   They  ran  down  1200  pieces  in  the  spring 
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■of  1874.  The  remaining  724  were  left  in  the  river  and 
run  down  in  the  spring  of  1875.  Of  these  there  were  280 
pieces  belonging  to  the  plaintiffs.  In  the  drive  there  were 
logs  belonging  to  others.  The  greater  portion  of  the  logs 
weie  brought  down  almost  to  the  point  where  the  south 
branch  joins  the  main  stream.  They  reached  that  point 
l)etween  16th  and  18th  May,  1875.  The  stream  is  wider 
than  usual  where  they  were  placed.  They  were  placed  in 
a  body  and  so  placed  as  not  in  any  manner  to  obstruct 
the  navigation  of  the  river.  There  were  between 
700  and  800  logs  placed  in  the  boom.  After  the  plaintiffs' 
logs  were  boomed  one  Cockburn's  drive  of  logs  went  by  to 
the  number  of  about  5000.  They  did  no  injury  to  the 
boom,  which  was  made  of  heavy  boom  timber,  well  ironed 
mid  fastened.  There  was  a  double  boom  where  would  be 
the  pressure  of  the  logs  coming  down  the  river. 

The  defendant  Cook  had  a  very  large  number  of  logs 
boomed  up  the  river  above  the  plaintiffs'  logs.  The  co- 
defendant,  Doller,  was  his  foreman.  The  latter,  on  a 
Thursday  night,  opened  his  boom  and  let  out  some  of  the 
logs.  There  was  a  jam  of  them  against  the  plaintiffs' 
boom  on  Friday  morning.  A  man  was  sent  to  break  up 
the  jam.  He  did  as  desired.  Defendant  Doller  then  let 
out  some  more  of  the  defendant  Cook's  logs.  Shortly  after- 
wards the  plaintiffs'  boom  was  found  broken  and  their  logs 
gone.  Their  logs  went  down  the  stream  with  defendant's  logs. 
Some  of  them  were  afterwards  discovered,  but  the  plain- 
tiffs altogether  lost  125,000  feet.  There  wias  evidence  from 
which  it  might  be  inferred  that  the  missing  logs  were  taken 
by  defendants'  men  to  the  mouth  of  the  Mushquash, 
about  twenty  miles  off  on  the  other  side  of  the  lake,  and  in 
the  direction  of  a  saw  mill  belonging  to  the  defendant 
€ook,  but  his  men  swore  that  none  of  the  logs  reached  the 
mill.  The  logs  lost  were  proved  to  be  worth  $4  a  thou- 
sand feet  where  boomed.  The  plaintiffs  also  claimed  at 
least  $1.50  a  thousand  for  the  profits  of  manufacturing 
them. 

The  learned  Judge  told  the  jury  that  if  defendants  had 
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used  and  taken  the  benefit  of  any  of  the  plaintiffs'  logs, 
even  if  the  original  break  of  the  jam  were  not  in  any  way 
attributable  to  them,  the  defendants  would  be  liable  to  pay 
for  them.  The  jury  wei-e  told  to  consider  upon  the  testi- 
mony Avhether  any,  and  if  so  how  many,  of  the  plaintiffs' 
loofs  had  been  taken  to  the  defendants'  mill,  and  been  used. 
For  them  the  learned  Judge  told  the  jury  the  plaintiffs 
were  in  any  point  of  view  entitled  to  compensation.  But 
he  pointed  out  to  the  jury  that  there  was  no  direct  evi- 
dence that  any  of  the  plaintiffs'  logs  had  been  so  used. 
The  learned  Judge  also  told  the  jury  that  every  person 
drivinff  locrs  is  bound  to  use  the  river  in  a  reasonable 
manner,  and  not  to  act  in  disregard  of  the  rights  of  his 
neighbours.  He  asked  the  jury  to  consider  whether  it 
was  in  consequence  of  the  defendants'  proceedings  w^ith 
regard  to  booming  back  their  logs,  and  then  letting  them  out 
in  the  manner  described,  the  plaintiffs'  booms  were  broken, 
or  whether  it  was  by  accident  for  which  the  plaintiffs  were 
accountable,  and  if  the  latter,  that  defendants  were  only 
liable  for  those,  if  any,  actually  used  by  them.  But  if  defen- 
dants' proceedings  caused  the  break  the  defendants  were 
liable  for  the  direct  consequences  of  their  act,  except  those 
which  the  plaintiffs  might  by  reasonable  care  have  pre- 
vented, that  is,  for  the  value  of  the  logs  which  the  plaintiffs 
lost  without  *any  default  of  their  own. 

As  to  damages,  he  directed  the  jury  if  in  favour  of  the 
plaintiffs  to  find  the  value  at  the  time  of  the  conversion, 
and  that  the^^  could,  if  they  saw  fit,  allow  interest  on  the 
value.  This,  if  they  were  in  favour  of  the  plaintiffs  on 
every.point,  wouldjgive  the  plaintiffs  a  verdict  for  $530.  The 
learned  Judge  also  asked  the  jury,  in  the  event  of  their 
finding  a  verdict  for  the  plaintiffs,  to  say  what  profits  the 
plaintiffs  might  have  made  out  of  the  timber  they  lost, 
and  to  state  it  at  so  much  per  thousand. 

Counsel  for  the  defendants  objected  that  there  was  no 
evidence  that  the  defendants  did  break  the  boom,  and  that 
in  the  absence  of  such  evidence  the  plaintiffs  were  not 
entitled  to  recover. 
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The  jury  rendered  a  verdict  for  the  plaintiffs  for  foSO, 
and  found  loss  of  profits  to  be  $1  per  thousand  feet. 

The  learned  Judge  accordingly  entered  a  \'erdict  for 
plaintiffs  for  $530,  reserving  leave  to  the  plaintiffs  to  move 
to  increase  the  verdict  by  $125,  and  reserving  leave  to  the 
defendants  to  move  to  enter  a  verdict  for  them. 

During  Easter  term,  May  15, 187 6, F.  Osier  for  defendants^ 
obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  or  a  ver- 
dict entered  for  the  defendants,  on  the  grounds  that  there 
was  no  evidence  of  a  conversion  of  the  logs  sued  for  herein, 
and  that  the  defendants  were  not  liable  for  the  logs  of  the 
plaintiffs  unless  it  had  been  shewn  that  the  defendants  had 
broken  the  boom  where  the  plaintiffs'  logs  were  contained ; 
and  that  when  the  plaintiffs'  logs  became,  without  fault  on 
the  defendants'  part,  mixed  up  with  the  defendants'  logs,  the 
defendants  were  not  bound  to  wait  till  the  plaintiffs  sepa- 
rated their  logs  from  those  of  the  defendants,  and  in  the 
absence  of  evidence  that  the  defendants  actually  used  or 
cut  up  the  plaintiffs'  logs  the  defendants  would  not  be 
liable. 

During  the  same  term,  May  16,  1876,  31cCarthy,  Q.  C, 
for  the  plaintiffs,  obtained  a  rule  calling  on  the  defendants 
to  shew  cause  why  the  verdict  should  not  be  increased  by 
the  sum  of  $125,  pursuant  to  leave  reserved. 

Both  rules  were  argued  together  during  this  term, 
August  29,  1876.. 

McCarthy,  Q.  C,  for  the  plaintiffs.  The  verdict  is  war- 
ranted by  the  evidence,  and  the  amount  of  damages  should 
be  increased  by  $125,  to  cover  loss  of  profits.  He  referred 
to  Broivn  v.  Beatty,  35  U.  C.  E.  328  :  France  v.  Gaudet, 
L.  R.  6  Q.  B.  199  ;  Hinde  v.  Liddell,  L.  R.  10  Q.  B.  265 ; 
and  Mayne  on  Damages,  2nd  ed.,  296. 

Bethune, 'Q.C.,  for  the  defendants.  There  was  no  evi- 
dence that  the  breaking  of  the  plain tiflfs'  boom  was  the 
act  of  the  defendants,  and  at  all  events  the  plaintiffs 
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were  not  entitled  to  recover  in  respect  of  loss  of  profits. 
He  cited  Madieno  v.  Durranf,  32  U.  C.  R.  98;  Cole  v. 
BucJde,  IS  C.  P.  286 ;  Rnth:en  v.  The  Great  Western  R.  W. 
Co.,  18  C.  P.  310. 

September  20,]<S76.  Harris()N,C.  J. — We  cannot  accede  to 
the  contention  of  the  defendants  as  expressed  in  the  rule,  viz.: 
that  in  the  absence  of  evidence  that  the  defendants  actually 
used  or  cut  up  the  plaintiffs'  logs  the  defendants  are  not 
liable  to  be  sued. 

If  defendants  broke  the  plaintiffs'  boom  and  drove  the 
plaintiffs'  logs,  as  represented,  at  least  twenty  miles  from 
where  they  were  boomed,  so  that  the  logs  afterwards  became 
lost  to  the  plaintiffs,  the  defendants  are  liable  in  some  form 
of  action  to  the  plaintiffs  for  the  Avrong  thus  ffone. 

It  is  unnecessary  to  consider  whether  trespass  or  trover 
in  such  a  case  is  technically  the  proper  remedy,  for  there  is 
'  each  count  in  the  declaration,  and  if  neither  were  sufficient 
an  amendment  to  meet  the  facts  proved  at  the  trial  would 
be  readily  allowed. 

The  broad  contention  on  the  part  of  the  counsel  for  the 
defendar^ts  at  the  argument  was,  that  there  was  no  evidence 
for  the  consideration  of  the  jury  to  establish  that  defen- 
dants broke  the  plaintiffs'  bo(nn. 

It  was  not  at  all  likely  that  the  plaintiffs  themselves, 
who  were  not  present  when  the  boom  was  broken,  were  the 
authors  of  the  mischief. 

There  was  evidence  that  the  boom  was  well  constructed, 
and  so  constructed  as  to  resist  the  pressure  of  Cockburn's 
logs  and  of  any  logs  reasonably  brought  down  the  river  by 
others. 

The  fact  that  the  boom  so  constructed  broke  when  de- 
fendants' loo's  were  beino-  driven  down  the  river  is,  under 
the  circumstances,  some  evidence  that  the  boom  was  broken 
by  the  undue  pressure  of  the  defendants'  logs. 

The  learned  Judge  told  the  jury  that  every  person  driv- 
ing logs  down  a  river  is  bound  to  use  the  river  in  a  reason- 
able manner,  and  that  no  such  person  is  allowed  to  act  in 
•^disregard  of  the  rights  of  his  neighbours. 
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There  was  no  complaint  of  the  charge  in  this  particular, 
and  we  apprehend  that  the  charge  was  free  from  objection. 
See  Crandell  v.  Mooney,  23  C.  P.  212,  and  United  States 
decisions  there  cited. 

There  was  evidence  that  plaintiffs'  logs  were  so  placed  as 
not  unreasonably  to  impede  the  navigation  of  the  river; 
either  for  the  purpose  of  driving  logs  or  otherwise. 

There  was  also  evidence  that  the  defendants  did  not  act 
reasonably  in  making  their  drive  at  the  time  they  did  and 
in  the  manner  they  did. 

The  learned  Judge  told  the  jury  that  if  the  break  in  the 
boom  arose  from  accident  or  cause  for  which  defendants 
were  not  accountable,  that  they  were  only  liable  for  what 
they  actually  got  and  used ;  and  that  if  they  found  that 
defendants  did  not  break  the  boom,  and  did  not  get  any  of 
the  plaintiffs'  logs,  the  verdict  should  be  for  the  defendants ; , 
but  that  if  defendants'  proceedings  caused  the  break  then 
defendants  were  liable  for  the  direct  consequences  except 
those  which  the  plaintiffs  might  by  reasonable  care  have 
prevented,  &c. 

It  appears  to  us  that  the  direction  was  substantially  cor- 
rect, and  that  the  learned  Judge  would  have  erred  had  he 
withdrawn  the  case  from  the  consideration  of  the  jury  as 
requested  by  the  counsel  for  the  defendants. 

There  was  certainly  evidence  proper  for  the  considera- 
tion of  the  jury,  and  on  that  evidence  the  jury  have  found 
a  verdict  on  all  points  in  favour  of  the  plaintiffs. 

The  questions  raised  were  entirely  for  the  consideration 
jof  the  jury  on  the  evidence  under  a  proper  charge  from  the 
Bench,  and  as  the  charge  was  a  proper  one,  the  finding  on 
the  question  of  fact  is  one  which  ought  not  to  be  disturbed. 

In  our  opinion  the  defendants'  rule  must  be  discharged. 

Next,  as  to  the  plaintiffs'  rule. 

This  brings  up  the  question  whether,  on  the  facts  as 
found  by  the  jury,  the  plaintiffs  are  entitled  to  recover  the 
profits  which  they  would  have  made  b}"  the  manufacture 
of  the  logs  of  wliich  they  were  deprived  by  the  wrongful! 
conduct  of  the  defendants. 
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Loss  of  profits  is  not,  by  the  law  of  England,  in  general 
recoverable  in  an  action  for  breach  of  contract :  Hadley  v. 
jBaxendale,  9  Ex.  341  ;  Coi^y  v.  The  Thames  Iron  Works 
and  Shipbuilding  Co.,  L.  3  Q.  B.  181  ;  Rutkven  Woollen 
Manufacturing  Co.  v.  The  Great  Western  R.  W.  Co.,  18  C. 
P.  816.  But  the  Scotch  law  is  different.  In  Diinlop 
V.  Higgins,  1  H.  L.  38],  an  appeal  from  a  Scotch 
Court,  Lord  Cottenham  took  occasion  to  condemn 
the  English  and  praise  the  Scotch  law.  He  said,  at  p. 
403 1  "  If  pig  iron,  (the  subject  matter  of  the  action),  had 
onl}^  risen  one  shilling  a  ton  in  the  market,  but  the  pur- 
suers had  lost  £1,000  upon  a  contract  with  a  railway  com- 
pany, in  my  opinion  they  ought  not  only  to  recover  the 
damage  which  would  have  arisen  if  they  had  gone  into  the 
market  and  bought  the  pig  iron  at  that  increased  price,  but 
also  that  profit  which  would  have  been  received  if  they  part 
had  performed  his  contract.  No  other  rule  is  reconcilable 
with  justice,  nor  with  the  duty  which  the  jury  had  to  per- 
form, that  of  deciding  the  amount  of  damage  which  the 
party  has  suffered  by  the  breach  of  his  contract." 

The  rule  laid  down  in  Hadley  v.  Baxendale,  9  Ex.  341, 
which  in  general  excludes  loss  of  profits  as  not  being  in  the 
contemplation  of  the  parties  at  the  time  the  contract  is 
made,  is  not  strictly  applicable,  to  actions  for  tort,  wherein 
the  plaintiffs  should  be  permitted  to  recover  full  damages,  so 
far  as  such  damages  can  be  fairly  said  to  be  the  direct  I'esult 
of  the  defendants'  wrong :  Mullett  v.  Mason,  L.  B.  1  C.  P. 
559,  563. 

"  It  may  now  be  assumed  to  be  the  general  rule,  that  iij 
actions  for  tort  where  the  amount  of  profits  of  w^hich  the 
injured  party  is  deprived  as  a  legitimate  result  of  the  tres- 
pass can  be  shewn  with  reasonable  certainty,  such  loss  of 
profits  constitute,  to  that  extent,  a  safe  measure  of  damages. 
In  these  cases  the  rule  adopted  with  reference  to  certain 
breaches .  of  contract  which  makes  the  offending  party 
liable  for  loss  of  profits,  so  far  only  as  he  foresaw,  or  should 
have  foreseen,  that  particular  consequence  of  his  act,  does 
not  apply.    He  wdio  commits  a  trespass  must  be  held  to- 
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contemplate  all  the  damage  which  may  legitimately  follow 
from  his  illegal  act,  whether  he  might  have  foreseen  it  or 
not,  and  so  far  as  it  is  plainly  traceable  he  should  make 
compensation  for  it.  To  this  extent  the  recovery  of  a  sum 
«qual  to  the  profits  lost,  while  fairly  within  the  principle  of 
compensation,  is  also  within  the  limits  which  exclude 
remote  consequences  from  the  scale  in  which  the  wrong  is 
weighed  "  :  Sedgwick  on  the  Measure  of  Damages,  6th  ed., 
p.  80,  note  4. 

A  rule  as  to  damages  which  would  place  a  trespasser  in 
BO  worse  position  than  a  purchaser  of  goods,  would  not  only 
be  unjust,  but  so  unjust  as  to  shock  the  moral  sense  of 
right  and  wrong. 

In  Flint  v.  Bird,  11  U.  C.  R.  444,  which  was  an  action 
of  trespass  for  taking  timber,  the  Court  refused  to  disturb 
the  verdict  of  the  jury,  on  the  ground  that  the  damages 
were  beyond  the  value  of  the  logs  taken. 

Sir  John  B.  Robinson  in  delivering  judgment  said,  p.  445  : 
We  should  not  go  into  nice  calculations  of  the  value  of  the 
timber  thus  plundered,  in  order  to  confine  the  jury  to  that 
simply  as  the  measure  of  damages.  It  will  be  salutary  to 
teach  the  defendants  and  others  that  they  must  respect 
private  rights,  and  are  not  to  assume  that  they  may  strip 
large  tracts  of  land  that  they  have  no  claim  upon,  of  their 
timber,  and  that  they  will  be  protected  against  paying 
more  than  they  would  have  had  to  pay  if  they  had  bought 
the  logs  honestly  from  the  lawful  owner." 

The  plaintiff's  and  the  defendants  at  the  time  of  the 
wrong  of  which  plaintiffs  complain  were  to  the  knowledge 
of  each  other  getting  out  logs  to  be  cut  into  lumber  at  a 
profit.  Loss  of  profits  must  therefore  be  held  to  be 
present  in  the  minds  of  the  defendants  when  depriving  the 
plaintiffs  of  their  property.  The  case  in  this  view  would 
fall  within  the  rule  as  laid  down  in  Hadley  v.  Baxendale 
9  Ex.  341,  supposing  the  rule  in  that  case  to  be  applicable 
to  actions  of  tort. 

Had  it  been  shewn  that  plaintiffs  could,  at  the  time  and 
place  where  the  wrong  was  done,  have  gone  into  the  market 
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and  purchased  other  logs  for  the  purposes  of  their  business 
it  might,  with  some  reason,  have  been  argued  that  the  price 
paid  for  the  substituted  logs  would  be  the  proper  measure 
of  damages.  But  there  was'no  evidence  of  the  kind.  And 
in  the  absence  of  such  evidence  we  cannot  say  we  feel  any 
doubt  as  to  the  right  of  the  plaintiffs  to  recover  against 
wrong-doers  for  loss  of  profits. 

It  was  shewn  to  the  satisfaction  of  the  jury  that  but  for 
the  misconduct  of  the  defendants,  the  plaintiffs  would  have 
made  a  profit  of  $125  on  the  logs  of  which  the  defendants 
deprived  the  plaintiffs.  It  was  not  shewn  that  other  logs 
could  at  that  time  or  place  be  purchased  by  the  plaintiffs  with 
a  view  to  the  expected  profit.  The  loss  of  profit,  therefore, 
was  not  only  the  direct,  but  the  natural  and  necessary 
<ionsequence  of  the  misconduct  of  the  defendants  See 
Knowles  v.  Xunns,  14  L.  T.  N.  S.  592  ;  Corj/  v.  The  TJiames 
^ron  Works  and  Shiphiiilding  Co.,  L.  R.  3  Q.  B.  181  ; 
Simpson  v.  London  and  JS^orth- Western  R.  W.  Co.,  L.  R. 
1  Q.  B.  D.  274  ;  Smith  v.  Green,  L.  R.  1  C.  R  D.  92. 

We  make  the  plaintiffs'  rule  absolute  to  increase  the 
verdict. 

Morrison,  J.,  and  Wilson,  J.  concurred. 

Flaintiffs  rule  absolute. 
Defendants'  rule  discharged. 
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McHardy  v.  The  Corporations  of  the  Townships  of 
Ellice  and  Downie. 

Road  between  totvnshljjs — Bridge — Duty  to  repair — Munldpal  Act  of  1873, 
sees.  410,  413,  416— "i?u'er." 

A  stream,  called  Black  Ci-eek,  of  from  30  to  40  feet  in  width,  with  clearly 
defined  banks,  crosses  the  road  running  between  the  townships  of  Ellice 
and  Downie,  and  is  crossed  by  a  bridge  on  that  road.  The  plaintiff' 
sued  the  two  townships  for  injury  sustained  by  him  in  consequence  of 
this  bridge  being  out  of  repair.  It  appeared  that  the  county  council 
had  assumed  the  road  as  a  county  road  by  a  by-law,  which,  before  the 
accident,  had  been  repealed  by  another  by-law. 

Held,  that  under  sec.  410  of  the  Municipal  Act  of  1873,  in  order  to  make 
the  county  liable  an  existing  by-law  was  necessary  ;  and  that,  under  sec. 
416,  the  two  townships  were  liable. 

Held,  also,  following  the  previous  judgment  in  this  case,  37  U.  C.  K.  580, 
that  Black  Creek  was  not  a  river,  wiihin  sec.  413. 

This  was  an  action  against  the  defendants  for  the 
recovery  of  damages  sustained  by  the  plaintiff  by  reason  of 
the  non-repair  of  the  approaches  to  a  bridge,  forming  part 
of  a  road  over  which,  it  was  alleged,  the  defendants  had 
exclusive  jurisdiction,  and  which,  it  was  alleged,  it  was 
their  duty  to  repair.  ' 

The  declaration  contained  three  counts.  The  pleadings 
wdll  be  found  reported,  37  U.  C.  K  580. 

This  Court  there  set  aside  the  nonsuit  which  had  bsen 
previously  entered  by  Gwynne,  J.,  and  ordered  a  new  trial. 

The  case  a  second  time  came  on  for  trial  before  the  same 
learned  Judge,  at  the  last  Fall  Assizes  for  the  county  of 
Perth. 

The  evidence  was,  on  the  second  trial,  more  minutely 
taken  than  on  the  first  trial,  but  the  leading  facts  of  the 
case  were  substantially  the  same  as  appeared  on  the  first 
trial. 

It  was,  on  the  second  trial,  proved  that  the  county  had 
by  by-law  assumed  the  road  as  a  county  road ;  but,  before 
the  accident,  had  by  by-law  repealed  the  former  by-law. 

There  was  some  evidence  to  shew  that  the  county  had, 
after  the  last  mentioned  by-law,  done  work  on  the  road  and 
bridge  in  question. 

The  learned  Judge  on  the  second  occasion  tried  the  cause 


M'HAEDY  v.  corporations  of  ELi^ICE  AND  DOWNIE.  547 


without  a  jury,  in  order  that  this  Court  might  have  tlie 
whole  matter  of  law  and  fact  before  them  upon  the  point 
I'eferred  to  in  the  former  judgment. 

He  found  that  the  injury  sustained  by  the  plaintiff  was 
occasioned  by  the  negligence  of  those  whose  duty  it  was  to 
repair  the  bridge  and  its  approaches,  in  suffering  it  to  fall 
into  a  bad  state  of  non-repair  and  a  dangerous  condition, 
and  assessed  the  damages  sustained  by  the  plaintiff  in  his 
person  (allowing  nothing  for  tlie  injury  to  the  horse)  at  the 
sum  of  $850,  for  which  sum,  in  case  this  Court  should  be 
of  opinion  that  the  defendants  are  the  parties  responsible 
for  the  bridge  and  approaches  being  suffered  to  fall  into 
disrepair,  a  verdict  was  to  be  entered  for  the  plaintiff;  but 
the  learned  Judge  being,  as  before,  of  opinion,  Tipon  the 
evidence  and  the  view  he  took  of  the  statute,  that  the 
county  council  was  the  party  responsible,  as  being  the  party, 
in  his  opinion,  whose  duty  it  was  to  keep  the  bridge,  kc,  in 
repair,  rendered  a  verdict  for  the  defendants,  subject  to  the 
oi)inion  of  the  Court  upon  the  whole  evidence,  under  the 
Law  Reform  Act. 

During  this  term,  September  1, 187C,  C.  S.  Jones  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  $850,  on 
the  law  and  evidence,  and  pursuant  to  the  Law  Reform 
Act. 

During  the  same  term,  i?.  Hmitli  shewed  cause,  and  C.  S. 
Jones  supported  the  rule.  The  argument  and  cases  cited 
were  similar  to  those  reported  in  37  L^.  C.  R.  580. 

September  20,  1876.  Harrison,  C.  J. — The  bridge  in 
this  case  is,  under  the  Municipal  Act,  a  part  of  the  road : 
Sec.  41 G. 

The  road,  of  which  the  bridge  forms  a  part,  is  situate 
between  the  townships  of  Ellice  and  Downie,  and  is  the 
boundary  line  between  these  townships. 

The  question  for  decision  is,  upon  whom  the  responsi- 
bility is  cast  of  keeping  a  road  so  situate  in  repair. 

This  question  must  be  decided  by  the  provisions  of  the 
Municipal  Institutions  Acts  applicable  thereto. 
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Section  410  declares  that  "  The  county  council  shall  have 
exclusive  jurisdiction  over  *  every  road  or  bridge 
dividing  different  townships,  although  such  road  or  bridge 
may  so  deviate  as  in  some  places  to  lie  wholly  or  in  part 
•within  one  township." 

Section  416  of  the  same  Act  declares,  that  "In  case  a 
road  lies  wholly  or'partly  between  a  *  *  township  and 
an  adjoining  *  township  *  *  the  councils  of  the 
municipalities  between  which  the  road  lies  shall  hsive  joint 
jurisdiction  over  the  same,  although  the  road  may  so 
deviate  as  in  some  places  to  be  wholly  or  in  part  within  one 
or  either  of  them." 

These  sections  are  on  the  face  of  them  inconsistent. 

The  inconsistency  is  attributable  to  the  fact  that  the 
Legislature  of  Ontario  in  1869  changed  its  policy  in  regard 
to  roads  situate  between  townships,  but  omitted,  when 
passing  the  Consolidated  Municipal  Act  of  1873,  to  change 
the  language  of  the  old  provisions  of  the  Municipal  Act  so 
as  to  meet  the  change  of  policy. 

Before  1869  it  was  the  policy  of  the  Legislature  to  throw 
upon  county  municipalities  the  burden  of  keeping  in  repair 
roads  between  townships,  whether  assumed  by  the  county 
or  not:  Sec.  341  of  29-30  Vic.  ch.  51.  See  also  i¥c- 
Bride  and  the  Corporcdion  of  the  Tovmship  of  York,  31 
U.  C.  K  355. 

By  an  Act  of  1869  the  policy  was  changed,  so  as  to  throw 
upon  the  adjoining  local  municipalities  the  burden  of 
keeping  in  repair  roads  lying  wholly  or  partly  between 
such  municipalities :  33  Vic.  ch.  26,  sec.  8,  O. 

Section  410  of  the  present  Act  corresponds  with  section 
341  of  29-30  Vic.  ch.  51. 

Section  416  of  the  present  Act  corresponds  with  section 
^  of  33  Vic.  ch.  26,  O. 

It  is  thus  plain  that  the  cause  of  the  difficulty  is  the  fact 
already  mentioned,  that  the  Legislature,  while  carefully 
inserting  the  new  provision  covering  the  change  of  policy, 
neglected,  when  passing  the  Act  of  1873,  to  modify  the 
language  of  the  old  Act  so  as  to  meet  tlie  change. 
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If  the  two  sections  (sections  410  and  416)  are  so  incon- 
sistent as  to  be  mutually  destructive,  the  earlier  section 
gives  way  to  the  later,  which  is  taken,  as  in  a  will,  to  speak 
the  latest  intention :  Maxivell  on  the  Interpretation  of 
Statutes,  4G. 

The  later  section  does  truly  speak  the  latest  intention  of 
the  Legislature,  and  for  that  reason,  if  there  is  no  other 
way  of  overcoming  the  difficulty,  effect  should  be  given  to 
it  as  against  the  former  section. 

But  in  O'Coa  aor  v.  TJte  Tovmshq)  of  Otonabee  et  a!.,  35 
U.  C.  R.  73,  this  Court,  reading  the  two  sections  in  connec- 
tion with  section  431  of  the  Act,  suggested  a  mode  of  read- 
ing the  Act  so  as  to  give  effect  to  the  apparently  repugnant 
sections. 

It  is  to  read  the  410th  section  as  modified  by  the  416th 
section,  and  as  meaning  that  every  road  dividing  difierent 
townships  sliall  [irhen  assumed  by  tJte  county  council]  be 
wdthin  the  exclusive  jurisdiction  of  the  county. 

The  ride  is  now  to  cast  the  obligation  to  repair  such 
roads  on  the  adjoining  local  municipalities. 

One  exception  is,  when  the  county  council  sees  fit  to 
relieve  the  local  municipalities  of  the  burthen  and  itself  to 
assume  it. 

Section  410  should  now  be  read  as  containing  an  excep- 
tion to  the  general  rule. 

It  may  be  that  a  county  municipality  may,  like  a  local 
municipality,  so  assume  a  road  or  bridge  on  dedication  by 
a  private  individual  as  to  be  obliged  to  repair  it,  although 
no  by-law  assuming  it  was  passed  :  Regina  v.  Yorhville,  22 
C.  P.  431. 

But,  when  a  county  municipality  seeks  to  relieve  local 
municipalities  of  a  burthen  cast  upon  local  municipalities 
by  the  Legislature,  and  itself  to  assume  the  burthen,  we 
think  a  by-law — that  is,  an  existing  by-law — is  necessar}^ 

The  only  b3'-law  by  which  the  county  assumed  the  obli- 
gation of  repairing  this  road  was  repealed  before  the  cause 
of  action  in  favour  of  the  plaintiff  arose. 

The  eflect.  of  this  was,  to  place  the  burthen  on  the  local 


550         queen's  bench,  trinity  term,  40  VIC,  1876. 


municipalities,  where  the  Legislature  has  laid  it — in  other 
words,  to  bring  the  case  within  the  rule,  and  not^within  the 
e;x:ception. 

We  attach  no  importance  to  the  acts  of  control  proved  at 
the  last  trial  to  have  been  exercised  by  the  county  council, 
or  members  or  officers  of  that  body,  over  the  road  since  the 
repeal  of  the  by-law. 

The  only  remaining  question  is,  whether  the  Black  Creek 
can,  in  law  or  in  fact,  be  properly  held  to  be  a  river  within 
the  meaning  of  section  413  of  the  Act. 

That  section  makes  it  the  duty  of  county  councils  to 
erect  and  maintain  bridges  over  rivers  forming  or  crossing 
boundary  lines  between  two  municipalities  (other  than  in 
the  case  of  a  city  or  separated  town)  within  the  county. 

Black  Creek  crosses  the  boundary  line  between  the  town- 
ships of  Ellice  and  Downie  ;  but  we  do  not  think,  for  reasons 
given  in  the  previous  judgment,  that  Black  Creek  can  be 
held  to  be  a  river  within  the  meaning  of  that  section. 

In  the  previous  judgment  in  this  case,  we  endeavoured 
to  place  a  meaning  on  the  word  "  river,"  as  used  in  that 
section. 

To  that  meaning  we  now  adhere,  and,  adhering  to  it,  hold 
(whether  the  question  be  one  of  law  or  fact)  that  Black 
Creek  is  not  a  river  w^ithin  the  meaning  of  section  413  of 
the  Municipal  Act. 

In  our  opinion  the  rule  must  be  made  absolute  to  enter 
a  verdict  for  the  plaintiff  for  $850,  pursuant  to  leave 
reserved  at  the  trial. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  absolute,  (a) 


(a)  This  case  has  been  carried  to  the  Court  of  Appeal  and  argued 
there,  and  stands  for  judgment. 
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McLean  v.  Dun  et  al. 

I 

Mercantile  ajency — Representation  as  to  credit — Action  for — C.  S.  U.  C.  ch. 
44,  sec.  10 — Pleasure  of  damages — Evidence. 

The  plainliflf,  a  merchant  in  Toronto,  sued  defendants  upon  an  alleged 
contract  on  their  part  to  furnish  to  the  best  of  their  ability  information 
of  the  me»cantile  standing  and  credit,  in  the  communities  wherein 
they  respectively  resided,  of  the  plaintiff's  customers  among  the  mer- 
chants and  traders  throughout  the  United  States  and  Canada,  concern- 
ing whom  the  plaintiff  should  have  occasion  to  make  enquiry,  in  order 
to  aid  the  plaintiff  in  determining  the  propriety  of  giving  credit,  &c. ; 
alleging  that  he  desired  to  ascertain  the  mercantile  standing  and  credit 
of  one  W.,  living  in  Toronto,  who  had  applied  to  him  to  purchase 
goods  upon  credit :  that  thereupon  it  became  defendants'  duty  to 
exercise  ordinary  care  and  ability  in  ascertaining  the  same,  and  to 
report  truly  to  the  plaintiff  the  result  of  such  enquiries  :  that  on  the 
14th  June,  1875,  defendants  reported  to  the  plaintiff"  that  VV.  had  stock 
about  $10,000,  and  $5,000  or  $6,000  in  his  business,  and  claimed  to 
be  worth  $7,000  :  that  his  character  and  habits  were  good:  that  he 
was  doing  a  fair  trade  5  and  that  his  credit  was  good  locally.  Where- 
upon the  plaintiff,  believing  and  acting  on  the  said  report,  sold  goods 
to  W.  to  the  value  of  $500  ;  whereas  W.  was  insolvent  at  the  time  of 
making  the  report,  and  on  the  8th  July,  1875,  absconded,  without 
paying  the  plaintiff. 

It  was  proved  that  defendants  were  a  trade  protection  society,  to  whom 
the  plaintiff  paid  an  annual  subscription  :  that  he  sent  a  clerk  for  infor- 
mation as  to  W.,  who  had  applied  to  purchase  goods  from  him  on 
credit:  that  defendants'  clerk  read  to  this  clerk  out  of  a  book  the 
information  above  mentioned :  that  the  plaintiff,  twelve  days  after, 
without  making  any  further  enquiries,  sold  to  W.  $500  worth  of  goods 
on  credit;  and  that  W.  soon  after  absconded.  The  Judge  found  that 
defendants  did  not  furnish  this  information  to  the  best  of  their  ability, 
and  that  the  plaintiff  did  not  act  imprudently  in  not  making  further 
enquiries,  though  living  in  the  same  place  with  W.  : 

Held,  that  the  plaintiff'  could  recover  although  the  representation  was 
verbal  only,  for  that  the  action  was  brought  not  by  reason  of  the  repre- 
sentation, but  by  reason  of  defendants'  neglect  to  use  due  care,  and  for 
a  breach  of  their  contract. 

Held,  also,  that  the  plaintiff,  under  the  circumstances,  was  entitled  to 
recover  the  full  sum  for  which  credit  was  given,  though  the  amount  of 
the  proposed  credit  was  not  mentioned  to  the  defendants  on  making 
the  enquiry. 

jtfe/rf,  also,  that  the  word  "  customer"  would  include  intending  as  well  as 
actual  customers. 

The  Court,,  though  not  agreeing  with  the  verdict  upon  the  evidence, 
refused  to  interfere  on  that  ground. 

This  was  an  action  for  recovery  of  damages  against  a 
firm  carrying  on  the  business  of  Mercantile  Agents  or  a 
Trade  Protection  Society. 
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The  first  count  of  the  declaration  alleged  that  before  the 
making  of  the  contract  hereinafter  mentioned  the  plaintiff 
was  engaged  in  business  as  a  merchant  in  the  city  of  Toronto,- 
and  the  defendants  agreed  with  the  plaintiff  that  they 
would,  during  a  year  from  the  time  of  payment  of  $75  by 
the  plaintiff  to  the  defendants,  "furnish  to  the  best  of  their 
ability  information  of  the  mercantile  standing  and  credit  (in 
the  communities  wherein  they  respectively  resicled)  of  the 
plaintiff's  customers  among  the  manufacturers,  merchants 
and  traders  throughout  the  United  States  and  Canada," 
concerning  whom  the  plaintiff  should  have  occasion  "  to 
make  enquiry,  in  order  to  aid  the  plaintiff  in  determining 
the  propriety  of  giving  credit."  And  that  on  the  6  th 
October,  1874,  the  plaintiff'  paid  the  $75,  and  retained  and 
employed  the  defendants  to  procure  the  said  information, 
and  while  the  contract  was  in  force  the  plaintiff  desired  to 
ascertain  "  the  mercantile  standing  and  credit  of  Ernest 
M.  Wilson,  residing  at  and  doing  business  in  the  city  of 
Toronto,  who  had  applied  to  the  plaintiff  to  purchase  goods 
from  the  plaintiff  upon  credit,"  and  the  plaintiff  applied  to 
the  defendants  to  furnish  the  said  information,  and  there- 
upon it  became"  the  duty  of  the  defendants  to  exercise 
ordinary  care  and  ability  in  ascertaining  "  the  mercantile 
standing  and  credit  of  the  said  Ernest  M.  Wilson"  and  to 
report  truly  to  the  plaintiff  the  result  of  their  enquiries. 
And  that  on  the  14th  June,  1875,  the  defendants  reported 
to  the  plaintiff  that  the  said  Ernest  M.  Wilson  "  had  stock 
about  $10,000  and  $5,000  or  $6,000  in  his  business,  and  that 
the  said  Ernest  M.  Wilson  claimed  to  be  worth  $7,000  :  that 
his  character  and  habits  were  good,  that  he  was  doing  a  fair 
trade,  and  that  his  credit  was  good  locally."  Whereupon 
the  plaintiff  believing  the  said  report  to  be  true,  and  acting 
upon  the  faith  thereof,  sold  and  delivered  to  Wilson  upon 
credit  goods  to  the  value  of  $500,  whereas  :he  said  Wilson 
at  the  time  of  the  making  of  the  report  was  in  insolvent 
circumstances,  and  on  the  8th  July,  1875,  absconded  from 
Canada  without  having  paid  the  plaintiff,  and  without 
having  or  leaving  any  assets  available  for  the  payment  of 
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the  plaintiff's  claim.  And  concluding  with  an  averment 
that  the  defendants  did  not  exercise  ordinary  care  and 
ability  in  ascertaining  "the  mercantile  standing  and  credit 
of  the  said  Ernest  M.  Wilson"  before  making  the  report,  but 
wholly  neglected  so  to  do,  whereby  the  plaintiff  lost  the 
value  of  the  said  goods ;  and  claimed  $2,000  damages. 
Pleas  :— 

1.  Did  not  agree  as  alleged.  2.  Did  not  report  as  alleged. 
3.  That  the  plaintiff  did  not  act  on  the  faith  of  the  report 
as  alleged.  4  Plaintiff  did  not  sell  and  deliver  to  Wilson 
the  goods  alleged.  5.  Defendants  did  furnish  to  plaintiff 
to  the  best  of  their  ability  the  information,  &c. 

The  cause  was  tried  at  the  Toronto  Fall  Assizes,  before 
Moss,  J.,  and  a  jury. 

Counsel  for  the  plaintiff  opened  the  case  to  the  jury  by  ad- 
mitting that  there  was  no  writing  signed  by  the  defendants. 
Counsel  for  the  defendants  on  this  opening  moved  for  a 
nonsuit,  contending  that  a  writing  was  necessary ;  but  the 
learned  Judge,  although  not  free  from  doubt,  allowed  the 
case  to  go  to  the  jury,  reserving  leave  to  the  defendants  if 
necessary  to  move  to  enter  a  nonsuit. 

Leave  was  also  given  to  the  defendants  to  add  a  plea  of 
no  writing,  if  necessary. 

The  case  then  proceeded.  It  was  then  proved  that  the 
defendants  carried  on  the  business  of  a  mercantile  agency 
in  the  United  States  and  British  Provinces  of  North 
America :  that  they  had  an  office  in  the  city  of  Toronto, 
and  several  hundred  members  there  :  that  each  subscriber 
paid  an  annual  sum  to  the  defendants:  that  the  plain- 
tiff was  one  of  the  subscribers,  paying  $7o  per  annum : 
that  the  defendants'  business  was  to  give  information  to  sub- 
scribers about  the  credit  and  standing  of  persons  in  business 
as  merchants,  manufacturers,  or  traders:  that  defendants 
took  various -means  of  getting  information:  that  it  was  not 
unusual  to  ask  a  man.  himself  as  to  his  affairs:  that  infor- 
mation thus  obtained  was  generally  corroborated  before 
being  used  ;  and  that  search  was  made  in  the  various  public 
offices  for  mortgages,  executions,  &c. 
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In  consideration  of  the  defendants  agreeing  to  furnish  to 
the  best  of  their  ability  information  of  the  mercantile 
standing  and  credit  (in  the  communities  wherein  they 
reside)  of  their  customers  among  manufacturers,  merchants, 
traders,  &c.,  throughout  the  United  States  and  British 
Provinces  of  North  America  concerning  whom  subscribers 
have  occasion  to  make  enquiry  in  order  to  aid  themselves 
in  the  propriety  of  giving  credit,  the  subscribers  (accord- 
ing to  a  memorandum  in  a  book  distributed  by  the 
defendants  among  subscribers)  employed  the  defendants 
to  procure  and  furnish  the  information,  and  undertook 
to  receive  the  information  on  certain  special  conditions  as 
to  secrecy,  &c.,  not  necessary  to  be  detailed. 

The  plaintiff  in  June,  1875,  was  a  wholesale  leather 
dealer  doing  business  in  the  city  of  Toronto.  Ernest  M. 
Wilson,  a  boot  and  shoe  maker  and  seller,  then  doing  busi- 
ness had  applied  to  the  plaintiff  to  purchase  about  $500 
worth  of  leather  on  credit.  The  plaintiff  before  making  the 
sale  sent  a  clerk  to  the  office  of  defendants  for  information 
-about  Wilson.  The  clerk,  without  giving  any  informa- 
tion as  to  the  contemplated  sale  or  its  amount,  made 
application  on  a  printed  form  furnished  to  him  for  the 
purpose  by  the  defendants. 

The  form  was  as  follows : 

THE   MERCANTILE  AGENCY 
(For  the  Promotion  and  Protectitn  of  Trade.) 
DUN,    WIMAN         CO.,  Proprietors. 
Telegraph  Buildings,  Wellington  Street. 

Give  us  in  confidence,  and  for  our  exclusive  use  and 
benefit  in  our  business,  namely,  that  of  aiding  us  to  deter- 
mine the  propriety  of  giving  credit,  whatever  information 
you  have  respecting  the  standing,  responsibility  &c.,  of 

Name   K  M.^  Wilson 

Business  •   Shoes. 

'Town   Toronto. 

County  .'  

Province  

D.  McLean  Subscriber. 

Subscribers  to  sign  the  above  themselves. 

Np.  168 

Toronto,  June  10th,  1875. 
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The  clerk  of  the  defendants  on  receipt  of  the  requisition, 
iiccording  to  the  testimony  of  the  plaintiff's  witness,  read 
to  him  out  of  a  book  that  Ernest  M.  Wilson  was  the  son 
of  David  Wilson  :  was  formerly  in  partnership  with  one 
Philips:  that  he  had  $10,000  of  stock:  that  he  had 
■$5,000  or  SG,000  in  the  business :  that  he  was  worth 
$7,000 :  that  he  mostly  dealt  in  United  States  goods  :  that 
his  character,  habits,  and  credit  were  good. 

The  information  which  the  defendants'  clerk  admitted  to 
have  given,  was  that  the  stock  was  about  $10,000  in  value  : 
that  Wilson  owned  no  real  estate  :  that  he  had  $5,000  or 
•$G,000  in  the  business:  that  he  claimed  to  be  worth  $7,000: 
that  his  character  and  habits  were  good :  that  he  was  doing 
a  fair  trade,  and  bought  mostly  United  States  goods ;  but 
he  denied  that  he  gave  any  information  to  the  effect  that 
Wilson's  credit  was  good  locally. 

The  plaintiff,  on  the  strength  of  this  information,  on  the 
22nd  June,  1873,  without  making  any  fui'bher  enquiry,  sup- 
plied Wilson  with  goods  to  the  value  of  $524.17  on  a 
credit  of  four  months. 

Wilson,  in  the  following  month  of  July,  absconded  from 
Canada.  He  left  by  the  steaml)oat  City  of  Toronto,  and 
told  a  person  that  he  met  on  board  the  steamboat  that  he 
was  going  to  New  York  to  buy  goods,  and  had  $7,000  with 
him. 

It  was  proved  that  Wilson,  up  to  the  time  he  absconded, 
had  a  good  bank  account,  always  having  a  considerable 
balancein  his  favour,  and  never  requiring  any  discounts. 

On  the  other  hand,  evidence  was  2fiven  to  shew  that  his 
habits  of  life  were  not  good,  that  his  stock  was  not  worth 
$10,000 :  that  he  was  from  time  to  time  sacrificing:  t^oods 

'  too 

by  auction,  and  was  at  no  time  a  good  business  man. 

Some  witnesses,  including  his  father  and  his  banker^ 
considered  him  in  good  credit,  others,  including  some  in  the 
same  line  of  business,  were  of  a  contrary  opinion.  The 
defendants  gave  the  sources  of  their  information,  and  it 
was  admitted  that  they  had  acted  honestly  and  in  good 
faith. 
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The  learned  Judge  left  to  the  jury  the  following  ques- 
tions : 

1.  Did  the  defendants,  who  are  persons  engaged  in  the 
mercantile  agency  busines,  furnish  to  the  best  of  their 
ability  information  to  the  plain tifif  of  the  standing  and 
credit  of  E.  M.  Wilson. 

2.  Did  plaintiff  act  as  a  prudent  man  in  not  making  any 
further  enquiries,  in  view  of  the  facts  that  Wilson  resided 
and  carried  on  business  in  his  immediate  neighbourhood 
and  was  well  known  in  the  city,  and  that  the  goods  were 
not  furnistied  for  a  fortnight  after  the  application. 

The  jury  answered  the  first  question  in  the  negative  and 
the  second  question  in  the  affirmative. 

The  learned  Judge,  on  this  finding,  entered  a  verdict  for 
the  plaintiff  for  $524.17,  reserving  leave  to  defendants  to 
move  to  reduce  the  verdict  to  nominal  damages  or  to 
enter  a  nonsuit.  ' 

During  Hilary  term,  February  10,  1876,  J.  H.  Cameron,. 
Q.  C,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  pursuant  to  leave  reserved  at  the  trial,  or  why 
the  verdict  should  not  be  reduced  to  one  shilling,  on  the 
grounds  that  the  plaintiff,  if  entitled  to  any  damages  at 
all,  was  entitled  to  but  one  shilling ;  or  why  a  new  trial 
should  not  be  had  on  the  law  and  evidence. 

During  this  term,  Monday,  August,  28  1876,  Bethune, 
Q.  C,  S.  R.  Clavh  with  him,  shewed  cause.  The  verdict  is 
warranted  by  the  evidence.  No  writing  is  necessary  :  Lyde 
V.  Barnard,  1  M.  &  W.  101 ;  Devaux  v.  Steinkeller,  6  Bing. 
N.  C.  84  ;  Siumi  v.  PMllijn,  8  A.  &  E.  457  ;  Lloyd  v.  Perry, 
Law  Times,  7th  August,  1875,  p.  269  ;  and  defendants  were 
responsible  for  all  the  consequences  of  their  negligence,  at 
all  events  up  to  the  value  of  the  goods  sold  by  the  plain- 
tiff: Wallace  v.  Swift,  31  U.  C.  E.  523 ;  Btory  on  Agency, 
7th  ed.,  sec.  200,  note;  Guthrie  v.  O'Connor,  36  U.  C.  R. 
372  ;  Mayne  on  Damages,  2nd  ed.,  7,  40,  412,  413,  414,  415, 
416  ;  Knoivks  v.  Funns,  U  L.  T.  N.  S.  492. 
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J.  H.  Cameron,  Q.  C,  M.  C.  Cameron,  Q.  C,  with  him, 
supported  the  rule.  The  contract  alleged  was  not  proved. 
The  action  was  in  truth  on  an  assurance  as  to  credit,  and  so 
required  a  writing  under  Consol.  Stat.  U.  C.  ch.  44,  sec.  10  ; 
and  if  damages  were  recoverable,  in  the  absence  of  notice 
to  the  defendants  of  the  amount  the  plaintiff  proposed  to  sell 
to  Wilson  the  damages  could  only  be  nominal:  Stevenson  v. 
The  Montreal  Telegraioh  Co.,  16  U.  C.  R.  530  :  Kingkorn  v. 
The  Montreal  Telegraj^h  Co.,  18  U.  C.  R.  60. 

September  26,  1876.  Harrison,  C.  J.— The  defendants 
not  only  deny  the  contract  alleged,  but  deny  that  they  made 
any  such  report  or  representation  as  alleged. 

The  report  or  representation  alleged  is,  "that  the  said 
Ernest  M.  Wilson  had  stock  about  $10,000  and  $5,000  or 
$6,000  in  his  business,  and  that  the  said  Ernest  M.  Wilson 
claimed  to  be  worth  $7,000  :  that  his  character  and  habits 
were  good :  that  he  was  doing  a  fair  trade,  and  that  his 
credit  was  good  locally." 

The  defendants  insist  that  unless  this  representation  or 
report  be  proved  by  writing  signed  by  the  defendants  there 
is  in  law  no  such  representation  or  report  as  alleged — in 
other  words,  that  the  report  is  a  representation  or  assurance 
within  the  operation  of  sec.  10  of  Consol.  Stat.  U.  C.  ch. 
44,  intituled  ''An  Act  respecting  written  promises  and 
acknowledgments  of  liability." 

It  declares  that  "  No  action  shall  be  brought  whereby  to 
charge  any  person  upon  or  hy  reason  of  any  representation 
or  assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any 
other  person,  to  the  intent  or  purpose  that  such  other 
person  may  obtain  money,  goods,  or  credit  thereupon,  unless 
such  representation  or  assurance  be  made  in  writing  signed 
by  the  party  to  be  charged  therewith." 

This  section  is  almost  a  literal  transcript  of  the  English 
statute  9  Geo.  IV^  ch.  14  sec.  6,  commonly  called  Lord 
Tenterden's  Act,  intituled  "An  Act  for  rendering  a  written 
instrument  necessary  to  the  validit}''  of  certain  promises 
^tnd  engagements." 
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The  only  marked  difference  between  the  two  enactments 
is,  the  use  of  the  word  "thereupon"  in  our  Act  before  the 
words  "  unless  such  representation  or  assurance  be  made  in 
writing,"  &;c.,  instead  of  the  word  "  upon"  in  the  English 
enactment. 

The  word  "upon"  used  in  the  English  statute,  as  pointed 
out  by  Lord  Abinger,  in  Lyde  v.  Barnard,  1  M.  &  W.  101,. 
123,  was  a  mistake.  That  learned  Judge  there  said,  "  the 
manuscript  of  the  clause  most  probably  contained  the  word 
thereupon." 

The  framer  of  our  Act  probably  had  that  decision  before 
him,  and  has  made  the  necessary  correction  by  substituting 
the  word  "  thereupon"  for  the  word  "upon." 

Lord  Tenterden  when  framing  the  English  statute  no 
doubt,  as  pointed  out  by  the  learned  J udges,  in  Lyde  v.  Bar- 
nard, had  the  Statute  of  Frauds  before  him. 

In  the  words  of  Lord  Abinger,  in  Lyde  v.  Barnard,  1 
M.  &  W.  101,  at  p.  122,  "  Some  of  his  words  are  adopted 
from  that  statute,  and  where  he  has  repudiated  the  words 
before  him  and  adopted  others,  he  seems  to  have  done  so 
with  a  view  not  to  narrow,  but  to  extend  the  remedy  to 
all  possible  cases  in  which  litigation,  fraud,  or  perjury, 
might  be  prevented,-  by  requiring  a  written  document  to 
attest  a  representation  or  assurance  concerning  or  relating 
to  the  conduct,  character,  credit,  or  ability  of  another,  by 
means  of  which  representation  and  assurance  the  party 
making  it  intended  that  other  person  to  obtain  money,, 
goods,  or  credit." 

Trade  protection  societies,  such  as  that  of  the  defendants 
in  this  case,  are  formed  for  the  very  purpose  of  making 
representations  or  giving  assurances  to  subscribers  con- 
cerning or  relating  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealings  of  other  persons,  to  the  intent  or  purpose 
that  such  other  persons  may  obtain  money,  goods,  or  credit 
thereupon. 

There  are  many  situations  in  life,  and  particularly  in  the 
commercial  world,  where  a  man  cannot  by  any  diligence 
inform  himself  of  the  degree  of  credit  that  ought  to  be 


m'lean  v.  dun  et  al. 


559' 


given  to  persons  with  whom  he  deals,  in  which  cases  he 
must  apply  to  those  whose  sources  of  intelligence  enable 
them  to  give  that  information.  Per  Lord  Kenyon,  in  Pasley 
V.  Freeman,  2  Sm.  L.  C,  7th  ed.,  83. 

The  growing  necessities  of  commerce  have  brought  this 
and  similar  societies  into  being,  and  the  same  necessities 
liberally  sustain  them. 

What  was  asked  here  was,  information  respecting  the 
standing,  responsibility,  &c.,  of  Wilson — in  effect,  an  assur- 
ance as  to  the  credit,  ability,  &c.,  of  Wilson ;  and  what  was 
given  purported  to  be  a  representation  or  assurance  of  such 
credit,  ability,  &c. 

The  representation  falls  within  the  very  words  of  the 
statute. 

The  mere  fact  that  the  plaintiff  paid  money  for  the  infor- 
mation constituting  the  representation  or  assurance  cannot 
make  the  representation  or  assurance  any  the  less  "a 
representation  or  assurance,  made  or  given,  concerning  or 
relating  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealing  of  any  other  to  the  intent  that  such  other  person 
may  obtain  money,  goods  or  credit  thereupon." 

The  defendants,  unless  paid,  were  under  no  obligation  to 
make  any  such  report  or  representation  as  asked,  but  the 
report  or  representation  when  made — whether  made  volun- 
tarily or  under  contract — is  still  a  representation  or 
assurance  as  to  character,  conduct,  credit,  ability,  trade,  or 
dealings,  &c. 

The  information  given  was  such  as  to  lead  the  plaintiff^ 
a  merchant  having  goods  to  sell,  to  believe  that  Wilson,  a 
merchant,  who  desired  to  purchase  his  goods  to  the  extent 
of  about  $500,  might  be  trusted. 

It  is  more  than  a  representation  of  a  particular  fact  or 
facts,  as  in  Lyde  v.  Barnard,  1  M.  &  W.  101 ;  it  is  a  repre- 
sentation not  only  of  particular  facts,  but  of  good  local 
credit  or  general  trustworthiness.  Such  a  representation 
standing  by  itself  is  clearly  under  the  operation  of  Consol. 
Stat.  U.  C,  ch.  44,  sec.  10,  and  so  is  not  valid  'unless  in 
writing,  signed  by  the  party  to  be  charged  therewith." 
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If  the  information  had  been  given  voluntarily — that  is, 
without  any  obligation  to  do  so — we  have  no  doubt  it  would 
fall  under  the  statute,  and  in  our  opinion  it  is  none  the  less 
a  representation  under  the  statute  because  made  in  pursu- 
ance of  a  contract,  or  for  a  pecuniary  consideration  moving 
to  the  defendants. 

We  know  of  no  case  in  point.  The  able  and  learned 
counsel  who  argued  the  case  were  unable  to  furnish  us 
with  any.  The  only  case,  Lloyd  v.  Perry,  59  L.  T.  269, 
which  they  were  able  to  find,  is  unfortunately  not  of  much 
assistance.  It  was  an  action  similar  to  the  present ;  but 
the  account  of  the  trial  gives  no  information  on  the  point 
whether  the  report  of  the  defendants  was  in  writing  or  not. 

In  the  absence  of  all  authority,  and  dealing  with  the 
plain,  unequivocal  language  of  the  statute,  we  are  of  opinion 
that  the  defendants  are  right  in  their  contention  on  the 
point  raised  under  the  statute. 

But  it  is  not  enough  for  defendants,  in  order  to  defeat 
the  plaintiff's  action,  to  shew  that  the  representation  is 
under  the  statute.  The  defendants  must  satisfy  the  Court, 
in  the  language  of  the  statute,  either  that  the  action  is 
"  upon^'  the  representation,  or  "  by  reason"  of  the  repre- 
sentation. 

The  action  here  is  in  no  sense  upon  the  representation. 
The  action  is  for  a  breach  of  contract.  The  contract  alleged 
is,  that  the  defendants  would,  for  the  consideration  alleged, 
"furnish,  to  the  best  of  their  ability  information  of  the 
mercantile  standing  and  credit  (in  the  communities  wherein 
they  respectively  reside),  of  the  plaintiff's  customers 
among  the  manufacturers,  merchants,  and  traders  through- 
out the  United  States  and  Canada."  The  duty  alleged  is, 
that  the  defendants  "would  exercise  ordinary  care  and 
ability  in  ascertaining  the  mercantile  standing  and  credit " 
of  the  customers  about  whom  enquiry  is  made.  The  breach 
alleged  is,  that  the  defendants  "  did  not  exercise  ordinary 
care  and  ability  in  ascertaining  the  mercantile  standing  and 
credit "  of  the  person  concerning  whom  enquiry  was  made. 

There  is  a  broad  distinction  in  personal  actions  between 
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tort  and  assumpsit,  or  such  actions  as  arise  ex  contractu 
^ndiex  delicto,  which  are  founded  upon  contracts  or  wrongs 
independently  of  contract.  This  distinction,  notwith- 
standino-  the  recent  chano-es  of  the  law  as  to  forms  of  action, 
is  for  many  purposes  still  observed.  There  are  many  cases 
in  which  a  plaintiff  may,  at  his  option,  seek  redress  either 
hy  declaring  ex  contractu  or  ex  delicto,  and  there  are 
certain  advantages  which  are  incidental  to  the  form  of  the 
procedure  to  be  adopted  from  obtaining  the  one  form  or  the 
other  in  particular  cases.  But,  as  said  by  Erie,  C.  J.,  in 
Alton  V.  The  Midland  R.  W.  Co.,  19  C.  B.  N.  S.  213,237, 
"  Where  it  is  necessary  to  resort  to  the  substance  of  the 
cause  of  action,  the  distinction  between  the  two  has  been 
constantly  maintained."  See  further  Situn  v.  Phillips, 
8  A.  &  E.  457. 

Where  the  foundation  of  the  action  is  contract,  althouofh 
-the  declaration  contain  allegations  of  fraud  or  fraudulent 
representation,  these  need  not  be  proved,  and  may  be  struck 
out  of  the  declaration  as  surplusage :  Willianison  v.  Allison, 
2  East  4:4<6 ; ,  Chisholm  v.  Proiidfoot,  15  U.  C.  R.  203; 
Thorn,  V.  Bigland,  8  Ex.  725. 

If  the  contract  were  not  proved  in  this  case,  and  the 
-plaintiff  for  remedy  were  driven  to  resort  to  the  false 
representation,  he  would,  w^e  think,  fail  for  want  of  the 
writing  signed  by  the  defendants,  but  the  substance  of  his 
declaration  is,  the  contract,  the  duty  arising  from  contract, 
and  the  breach  of  that  duty. 

W^hile  Lord  Tenterden's  Act  requires  such  a  representa- 
tion to  be  in  writing  signed  by  the  defendant,  there  is  no 
statute  which  requires  such  a  contract  to  be  in  writing. 

It  appears  to  us  that  while  the  falsity  of  the  report 
may  in  a  popular  sense  be  said  to  be  the  plaintiff's  grievance, 
Ms  cause  of  action  as  spread  out  on  this  record  is  the 
neglect  of  the  defendants  "  to  use  due  and  ordinary  care 
and  ability"  in  ascertaining  the  standing  of  the  person 
concerning  whom  enquiry  was  made,  and  that  "by  reason" 
of  such  neglect,  and  not  by  reason  of  the  false  representation, 
>the  plaintiff  in  this  action  seeks  to  recover. 
71 — VOL.  XXXIX  U.C.R. 
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Looking  at  the  situation  of  the  parties,  the  business  of 
the  defendants,  the  necessities  of  the  plaintiff,  and  the  pay- 
ment of  money  by  the  plaintiff  to  the  defendants  as  reward 
for  the  services  of  the  defendants,  it  may  be  fairly  said 
that  the  duty  alleged  flows  from  the  contract  alleged.  The 
money  is  paid  for  something,  and  that  something  is  the  skill 
of  the  defendants  in  the  particular  business  which  they 
have  chosen.  And  where  one  contracts  for  the  skill  of 
another  there  is  involved  the  duty  on  the  part  of  the  latter 
to  use  ordinary  care  in  the  particular  calling  or  business.. 
See  per  Robinson,  C.  J.,  in  Stevenson  v.  The  Montreal 
Telegraph  Co.,  16  U.  C.  R.  530,  533,  534. 

Whether  defendants  used  this  care  was  a  question  of 
fact  on  the  evidence.  If  the  jury  had  found  in  favour  of 
the  defendants  on  the  evidence  we  would  have  been  better 
satisfied  with  the  verdict.  But  this  where  evidence  is 
conflicting  is  not  'per  se  a  ground  for  granting  a  new  trial* 

In  Hawkins  y.  Alder,  18  C. B.  640,  Jervis,  C.  J.,  said,  p.  641  : 
"  Although  I  must  confess,  that,  if  I  had  been  on  the  jury, 
I  would  have  found  the  other  way,  I  think  there  ought  to 
be  no  rule.  The  jury  did  not  take  the  same  view  that  I  did: 
but  I  cannot  say  they  were  so  entirely  wrong  as  to  feel 
justified  in  taking  the  matter  out  of  their  hands.  There 
was  some  evidence  on  both  sides."  See  further  Creighton  v. 
Chambers,  6  C.  P.  282:  Broivn  v.  Malpus,  7  C.  P.  1S5; 
Scott  V.  Scott,  9  L.  T.  N.  S.  454 ;  Begina  v.  ChiMs,  14  C. 
P.  32;  Irwin  v.  Cahvell,  12  Ir.  C.  L.  R.  144;  Regina  v.  Jones,. 
28  U.  C.  R.  416  ;  GrayY.  Turnhull,  L.  R.  2  Sc.  App.  53,  55. 

It  was  argued  by  Mr.  M.  C.  Cameron  that  the  contract  of 
the  defendants  is  only  to  furnish  information  to  their  sub- 
scribers or  customers,  and  that  Wilson,  at  the  time  the 
information  was  given,  was  not  a  customer  of  the  plaintiff. 
But  we  must  give  to  the  word  "  customers"  a  reasonable 
interpretation,  and  one  as  nearly  as  possible  in  accordance 
with  the  expressed  intention  of  the  parties.  The  infor- 
mation would  be  required  as  much  in  the  case  of  an 
intending  customer  as  an  actual  customer.  Indeed  it  would 
be  more  requisite  in  the  case  of  an  intending  than  an  actual 
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customer.  For  these  reasons  we  think  the  word  "  custo- 
mers'* as  used  in  the  notice  in  front  of  the  book  furnished 
to  each  subscriber,  means  intending  or  actual  customers. 
Upon  the  whole,  dealing  with  the  pleadings  as  if  all 
necessary  amendments  were  made  and  dealing  with  the 
case  as  if  all  necessary  rules  were  moved,  we  see  no  ground 
on  which  we  can  in  point  of  law  set  aside  the  verdict. 

All  that  we  have  left  is  the  questi(m  as  to  the  measure  of 
damages. 

The  question  of  the  measure  of  damages  is  one  that  has 
produced  more  difficulty  than  perhaps  "any  other  branch  of 
the  law:  Per  Wilde,  B.,  in  Gee  v.  The  LancasJiire  d'  Yorkshire 
R.  W.  Co.,  6  H.  &  N.  211.  See  also  Bowley  v.  London  d- 
North  Western  R.  Tf.  Co.,  L.  R.  8  Ex.  221. 

Cases  of  damage  differ  as  much  as  the  leaves  of  a  tree 
difter  from  each  other,  or  rather  the  leaves  of  different 
trees.  No  two  are  exactly  alike,  and  one  description  can- 
not be  applicable  to  all.  Per  Martin,  B.,  in  Wilson  v.  The 
Kewport  Dock  Co.,  L.  R.  1  Ex.  177,  190. 

It  was  insisted  that  as  the  plaintiff  did  not  at  the  time 
he  was  procuring  the  information  from  defendants  give 
them  notice  of  the  amount  of  goods  which  he  proposed  to 
sell  to  Wilson,  that  the  defendants  are  not  responsible  for 
anything  more  than  nominal  damages ;  and  in  support  of 
this  contention  Stevenson  v.  The  Montreal  Telegraph  Co., 
IG  U.  C.  R.  530,  and  Kinghorn  v.  The  Montreal  Telegraph 
Co.,  18  U.  C.  R  60,  were  cited. 

These  were  actions  against  a  telegraph  company  for 
neglect  to  forward  a  particular  message  of  great  importance 
to  the  plaintiff,  but  the  importance  of  which  the  plaintiff" 
neglected  to  mention  to  the  defendants  at  the  time  he 
delivered  the  message  to  the  defendants  to  be  forwarded. 

In  such  a  case  it  is  only  reasonable  that  in  the  absence 
of  notice  of  the  special  circumstances  defendants  should 
not  be  responsible  for  the  special  damage  arising  from 
neglect.  See  further  Sanders  v.  Stuart,  L.  R.  1  C.  P. 
D.  326. 

But  in  the  case  now  before  us  defendants  could  not  plead 
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ignorance  of  the  plaintiff's  intention  to  give  credit  for  some 
-  amount  to  the  person  as  to  whom  enquiry  was  made.  This 
is  the  real  or  assumed  object  of  every  person  who  makes 
such  an  enquiry.  The  question  is,  whether  it  is  necessary, 
in  order  to  fix  the  defendants  with  the  full  amount  of  the 
credit  actually  given,  to  notify  them  at  the  time  of  the 
amount  of  credit  proposed  to  be  given. 

This  question  must,  if  possible,  be  determined  by  the 
application  of  some  principle  to  be  extracted  from  the  many 
decided  cases  as  to  damages  in  actions  for  breach  of  contract. 

The  damages  recoverable  in  an  action  for  breach  of  con- 
tract are  generally  much  more  circumscribed  by  rules  than 
the  damages  recoverable  in  actions  for  torts.  See  Auger 
et  al  V.  Cooh  et  al,  39  U.  C.  R.  537. 

It  is  not  necessary,  and  it  would  not  be  profitable  for  us, 
in  making  our  enquiry  as  to  the  amount  of  damages  to  be 
awarded  in  the  present  case,  to  look  at  any  cases  earlier 
than  the  celebrated  one  of  Hadley  v.  Baxendale,  9  Ex.  341. 

In  that  case  Alderson,  B.,  said,  p.  354  :  "  Where  two  per- 
sons have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  re- 
.  spect  of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered,  either  arising  naturally,  i.e., 
according  to  the  usual  course  of  things,  from  such'^breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it.  Now,  if  the  special  circumstances  under  which  the 
contract  was  actually  made,  were  communicated  by  the 
plaintiffs  to  the  defendants,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such  a  contract, 
which  they  would  reasonably  contemplate,  would  be  the 
.amount  of  injury  which  would  ordinarily  follow  from  a 
breach  of  contract  under  these  special  circumstances  so 
known  and  communicated.  But,  on  the  other  hand,  if  these 
special  circumstances  were  wholly  unknown  to  the  party 
breaking  the  contract,  he,  at  the  most,  could  only  be  sup- 
posed to  have  had  in  his  contemplation  the  amount  of  injury 
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which  would  arise  generally,  and  in  the  great  multitude  of 
cases  not  affected  by  any  special  circumstances,  from  such 
a  breach  of  contract.  For,  had  the  special  circum- 
stances been  known,  the  parties  might  have  specially  pro- 
vided for  the  breach  of  contract  by  special  terms  as  to  the 
damages  in  that  case  ;  and  of  this  advantage  it  would  be 
very  imjust  to  dep?'ive  them." 

Although  it  was  intimated  in  Boi/dv.  Fitt,  14  Ir.  C.  L.  R. 
43,  that  the  rules  laid  down  in  HoAley  v.  Baxenchde,  9 
Ex.  341,  are  laid  down  too  strictly,  that  case  is  now  accepted 
both  in  England  and  the  United  States  as  undoubted  law 
in  every  case  to  which  it  is  applicable  :  Mayne  on 
Damages,  2nd  ed.,  13;  and  it  has  also  been  accepted  with- 
out qualification  or  question  in  this  Province :  The  Riith- 
ven  Woollen  Manufacfurinr/  Co.  v.  The  Great  Western  i?. 
F.  Co.,  18  C.  P.  316.^ 

In  Cory  v.  The  Thames  Iron  Works  Co.,  L.  R.  3  Q.  B. 
181,  190,  Blackburn,  J.,  in  amplification  of  the  rules  laid 
down  in  Hodley  v.  Baxendale,  9  Ex.  341,  said:  "The 
measure  of  damages  when  a  party  has  not  fulfilled  his  con- 
tract is  what  might  be  reasonably  expected,  in  the  ordinary 
course  of  things,  to  fiow  from  non-fulfihnent  of  the  con- 
tract *  *  in  the  ordinary  state  of  things,  and  to  be  the 
natural  consequences  of  it.  The  reason  why  the  damages 
are  confined  to  that  is,  I  think  pretty  obvious,  viz.,  that  if 
the  damage  were  exceptional  and  unnatural  damage,  to  be 
made  liable  for  that  would  be  hard  upon  the  seller,  because 
if  he  had  known  what  the  consequence  would  be  he  would 
probably  have  stipulated  for  more  time,  or,  at  all  events, 
have  used  greater  exertions  if  he  knew  that  extreme  mis- 
chief would  follow  from  the  non-fulfilment  of  his  con- 
tract." 

In  British  Columbia,  d'C,  Saiv  Mill  Co.  v.  Xettleshij),  L.  R, 
8  C.  P.  499,  509,  Willes,  J.,  qualified  the  rule  as  to  notice  of 
the  special  circumstances,  by  saying  :  "  The  knowledge  must 
be  brought  home  to  the  party  sought  to  be  charged,  under 
such  circumstances  that  he  must  know  that  the  pei'son  he 
contracts  with  reasonably  believes  that  he  accepts  the  con- 
tract with  the  special  conditions  attached  to  it." 
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In  Home  v.  The  Midland  R  W.  Co.,  L.  R.  7  C.  P.  583^ 
'591,  the  same  learned  Judge,  Willes,  J.,  repeated  his  state- 
ment of  the  law,  and  said  he  still  adhered  to  it. 

Similar  opinions  were  expressed  by  Martin,  B.,  Black- 
burn, J.,  and  Lush,  J.,  when  Home  v.  The  Midland  R.  W. 
Co.,  was  in  the  Court  of  Error,  L.  R.  8  C.  P.  131.  See  also 
Simpson  v.  London  and  North-Western  R.  W.  Co.,  L.  R. 
1  Q.  B.  D.  274;  Le  Blanche  y.  London  and  North- Wester yi 
R.  W.  Co.,  L.  R.  1  C.  P.  D.  286. 

The  principles  enunciated  in  Hadley  v.  Baxendale,  9  Ex. 
341,  will  be  found  further  discussed  and  applied  in  the 
following  additional  cases :  Smeed  v.  Foovd,  1  E.  &  E.  602  ; 
Featherston  v.  Wilkinson,  L.  R.  8  Ex.  122;  Hohhs  et  iix.  v. 
London  and  North-Western  R.  W.  Co.,  L.  R.  10  Q.  B.  Ill  ; 
Fisher  v.  The  Vol  de  Travers  Asphalte  Co.,  L.  R.  1  C.  P. 
511. 

In  Midlett  v.  Mason,  L.  R.  1  C.  P.  559,  where  a  cattle 
dealer  sold  to  the  plaintiff  a  cow,  and  fraudulently  repre- 
sented that  it  was  free  from  infectious  disease,  when  he 
knew  that  it  was  not,  and  the  plaintiff  placed  the  cow  with 
five  others,  who  caught  the  disease  and  died,  it  was  held 
that  the  plaintiff  was  entitled  to  recover  the  value  of  all 
the  cows. 

The  Court  refused  to  decide  whether,  if  the  action  were 
for  mere  breach  of  warranty  and  not  for  fraud,  there  could 
be  a  similar  recovery. 

But  in  Knoivles  v.  Nvmns,  14  L.  T.  N.  S.  592,  decided  by 
the  Court  of  Queen's  Bench  during  the  same  year,  that 
Court  adopted  the  latter  view.  The  plaintiff,  upon  the 
purchase  of  two  oxen,  told  the  defendant  that  if  there  was 
the  least  fear  of  disease  he  would  not  have  them,  as  he 
wamted  to  put  them  luith  his  other  stock  {not  stating  the 
number  of  his  stock),  whereupon  the  defendant  replied 
that  they  were  quite  sound.  It  was  held  on  proof  that  the 
cattle  purchased  were  diseased,  and  had  communicated  the 
disease  to  nine  other  cattle,  that  the  plaintiff  was  entitled  to 
recover,  on  the  principles  of  Hadley  v.  Baxendale,  9  Ex. 
341,  not  only  for  the  value  of  the  two  oxen  but  for 
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that  of  nine  other  beasts  to  whom  the  disease  was  com- 
municated. 

Blackburn,  J.,  in  delivering  judgment  said  :  "  This  case 
comes  within  the  rule  laid  down  in  Hadley  v.  Bixendale, 
9  Ex.  o41,  that  the  damage  was  within  th(i  contemplation 
of  the  parties,  and  the  rule  for  increasing  damages  must 
therefore  be  made  absolute." 

The  Court  of  Common  Pleas  has  recently,  in  Smith  v. 
Green,  L.  R.  1  C.  P.  D.  92,  on  similar  facts  arrived  at  a 
similar  conclusion,  Avithout  Knoivlesv.  Kunns,  14  L.  T.  N. 
S.  592  beino-  before  them,  and  notwithstandino^  theunchal- 
leno^ed  assertion  of  the  defendant's  counsel,  who  cited 
Mullett  V.  MasonX^  R.  1  C.  P.  559,  and  asserted  that  "no 
case  could  be  found  whei'e  the  same  measure  of  damages 
has  been  awarded  for  a  mere  breach  of  warranty." 

So  long  as  the  amount  of  the  credit  given  is  within  the 
amount  for  which,  directly  or  indirectly,  it  is  said  credit 
may  be  given,  we  see  no  objection  to  the  recovery  although 
the  particular  amount  be  not  expressly  mentioned  at  the 
time. 

In  Knoivles  v.  2s  unns,  14  L.  T.  N.  S.  592,  and  Smith  v. 
Green,  L.  R.  1  C.  P.  D.  92,  the  special  circumstance  stated, 
and  therefore  in  contemplation  of  the  parties  at  the  time 
of  the  contract,  was,  that  the  purchaser  was  intending  to 
place  the  cattle  with  other  cattle,  but  the  number  of  the 
latter  was  not  stated  in  either  case. 

So  here,  although  not  expressly  stated  at  the  time  the 
contract  w^as  made  or  information  given  that  credit  was 
about  to  be  given,  it  was  clearly  in  the  contemplation  of 
the  parties  that  credit  should  be  given,  but  the  amount  of 
credit  intended  was  not  stated. 

In  every  such  case  where  no  amount  is  stated,  the 
amount  must  be  such,  looking  at  all  the  circumstances,  as 
can  be  said  to  be  a  reasonable  amount,  and  such  as  may,  in 
view  of  the  circumstances,  be  faiily  said  to  have  been  in 
the  contemplation  of  the  parties. 

Where  the  contract  is  as  here,  and  the  information  is  that 
the  person  to  whom  credit  is  about  to  be  given  has  a  stock 
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worth  about  110,000  and  $5,000  or  $6,000  in  his  business: 
that  his  character  and  habits  are  good,  and  that  he  is  doing- 
a  fair  trade ;  and  evidence  is  adduced  to  satisfy  a  jury  that 
at  that  time  he  was  not  worth  anything  like  that  amount, 
had  not  the  amount  represented  in  his  business  or  anything 
like  it :  that  his  habits  were  anything  but  good :  that  his 
business  capacity  was  anything  but  good  :  that,  instead  of 
doing  a  fair  trade,  he  was  sacrificing  his  goods  at  auction ; 
and  that  defendants  by  the  exercise  of  ordinary  care  could 
have  ascertained  the  truth ;  it  is  not  unreasonable  to  hold 
that  there  should  be  responsibility  up  to  the  amount  claimed 
here,  viz.  $525  17. 

Morrison,  J.,  concurred. 

Wilson,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment. 

Rule  nisi  disci lavgecl  (a). 


(a)  This  judgment  has  since  been  reversed  in  Appeal,  Hagarty,  C.  J. 
C.  P.,  dissenting;  that  Court  apparently  holding  that  the  action  was- 
brought  upon  the  representation,  and  therefore  that  under  the  statute  a 
writing  was  necessary. 
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White  v.  Curry. 

Sale  of  land — Action  for  connmssion— Right  to  recover — Statute  of  Frauds. 

The  defendant  agreed  with  the  plaintiff,  an  attorney,  to  give  him  $1,000 
for  his  trouble  and  commission,  if  he  procured  for  him  a  certain  hotel 
property  for  |15,000.  The  plaintiff  took  an  agreement  from  the  ven- 
dor to  sell  to  himself,  and  afterwards,  with  the  vendors  assent,  substi- 
tuted one  0.,  who  acted  for  the  plaintiff,  for  himself  as  vendee.  The 
defendant  and  the  vendor,  through  the  instrumentality  of  the  plaintiff, 
then  came  together,  and  the  price  was  reduced  to  $14,500.  Deeds 
were  made  by  0.  and  by  the  vendor  to  the  defendant,  who  took  posses- 
sion, the  plaintiff  being  employed  by  the  vendor  to  prepare  some  of 
the  papers,  but  he  had  not,  as  he  swore,  been  employed  by  him  to 
make  the  sale. 

Held,  that  the  plaintiff  was  entitled  to  recover :  that  the  contract  was  not 
one  within  the  Statute  of  Frauds  5  and  that  his  acting  for  the  vendor 
after  the  contract  of  sale  had  been  made,  notwithstanding  the  agree- 
ment for  purchase  in  the  first  instance  to  himself,  was  not  open  to 
any  legal  objection. 

Action  for  work  done  by  the  plaintiff  for  the  defendant 
at  his  request,  and  for  commission  and  reward  due  from  the 
defendant  to  the  plaintiff  as  the  agent  of  and  for  the  de- 
fendant. 

Plea :  Never  indebted. 

Issue. 

The  following  were  the  particulars  of  the  plaintiff's 
demand : — To  amount  of  commission  in  the  matter  of  the 
purchase  and  sale  of  the  property  known  as  the  Interna- 
tional Hotel  and  its  furniture,  as  per  agreement  betw^een 
the  plaintiff  and  defendant,  Si  ,000. 

The  action  was  tried  at  the  last  Spring  Assizes  for  the 
county  of  Essex,  before  Morrison,  J.,  without  a  jury. 

E.  A.  Clark  was  the  owner  of  the  International  Hotel  at 
Windsor.  It  w^as  under  morto^aores  to  the  amount  of 
$10,500.  He  was  desirous  of  selling  it.  He  gave  to  his 
son,  John  Clark,  a  power  of  attorney  to  enable  him  to  sell. 

The  latter,  on  the  16th  of  December,  1875,  gave  to  the 
plaintiff  a  writing  as  follows  : — 

"  I  hereby  agree  to  sell  the  property  known  as  the  "  In- 
ternational Hotel,"  in\  the  town  of  Windsor,  in  the  county 
of  Essex,  and  all  the  furniture  situate  and  being  in  the 
said  hotel,  as  per  inventory,  now  held  by  the  lessee  of  the 
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said  hotel,  to  S.  A.  White,  Esq.,  subject  to  the  said  lease 
and  mortgages,  and  other  incumbrances  on  the  said  pro- 
perty, for  the  price  or  sum  of  twenty-one  thousand  dollars, 
payable  as  follows,  that  is  to  say  :  The  mortgages  are  first 
to  be  deducted  from  the  said  purchase  money,  and  the  sum 
of  two  thousand  dollars  is  to  be  paid  in  cash,  and  the 
balance  is  to  be  paid  in  first-class  mortgages  or  other  real 
estate,  all  payable  at  different  periods  within  five  years  at 
six  per  cent,  interest  thereon  respectively ;  a  good  title  and 
€lear  title  to  be  given  to  the  said  real  and  personal  estate. 

"  E.  A.  Clark, 

"  Per  J.  Clark. 

Windsor,  16th  December,  1875." 

Shortly  afterwards  White,  with  the  assent  of  the  vendor, 
struck  out  the  name  S.  A.  White  as  vendee,  and  inserted 
the  name  of  "  A.  Ouellette  "  in  lieu  thereof. 

Ouellette  was  acting  for  White.  Ouellette  obtained  a 
deed  of  the  property  from  Clark,  pending  the  negotiations 
for  sale  hereinafter  mentioned.  The  deed  was  made  to  him 
for  the  purpose  of  keeping  the  title  free  from  some  claims 
that  were  likely  to  affect  it  if  it  had  remained  longer  in  the 
hands  of  Clark. 

The  defendant,  according  to  the  testimony  of  the  plain- 
tiff, promised  the  plaintiff,  if  he  procured  the  hotel  pro- 
perty, excluding  the  furniture,  for  $15,000,  to  pay  him 
-$1,000  for  his  trouble  and  commission.  This,  according  to 
the  plaintiff's  evidence,  was  to  be  paid  as  soon  as  defendant 
obtained  possession.  The  defendant  denied  that  there  was 
such  an  agreement ;  on  the  contrary,  he  represented  that  the 
vendor  was  to  pay  the  plaintiff's  commission.  But  Ouellette 
"Corroborated  the  testimony  of  the  plaintiff,  and  there  was 
no  corroboration  of  the  testimony  of  the  defendant. 

It  was  not  shewn  that  Ouellette  had  any  interest  in  the 
$1,000  commission  sought  to  be  recovered  in  the  action. 

An  agreement  in  writing  was  afterwards  prepared,  dated 
24th  December,  1875,  for  the  sale  of  the  equity  of  redemp- 
tion in  the  property  by  Ouelette  to  the  defendant  for  the 
sum  of  $4,500,  the  mortgages  on  the  property  amounting  to 
$10,500,  but  was  never  executed  by  the  parties. 
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Clark  and  the  defendant  then,  through  the  instrumen- 
tality of  the  plaintiff,  came  together,  and  the  price  was 
reduced  to  $14,500  (including  the  mortgages  on  the  pro- 
perty), at  which  sum  the  defendant  purchased  the  hotel, 
exclusive  of  the  furniture. 

There  was  some  delay  about  the  title  ;  but  after  a  time 
the  defendant  got  possession  of  the  property,  and  refused  to 
pay  the  plaintiff  any  commission. 

Deeds  were  made  to  the  defendant  both  by  Ouellette  and  - 
by  Clark. 

The  plaintiff,  who  was  a  solicitor,  was  employed  by  the 
vendor  to  prepare  some  of  the  papers  in  connection  with 
the  transfer,  but  swore  that  he  was  not  employed  by  him 
to  sell ;  or  before  that,  that  he  was  not,  so  far  as  he  could 
recollect,  employed  in  any  transaction. 

Joseph  Clark  was  called  as  a  witness,  and  swore  that  after 
the  contract  of  sale  was  made  there  was  some  dispute 
about  the  title :  that  he  asked  the  plaintiff,  as  an  attorney, 
to  look  after  his  interest,  and  told  him  he  would  pay  him 
whatever  was  right,  but  that  he  was  not  to  pay  him  any- 
thing for  selling  the  property  either  by  commission  or 
otherwise. 

It  was  said  that  although  defendant  had  taken  possession 
there  was  still  some  difficulty  as  to  the  title ;  but  the  diffi- 
culty, if  any,  was  not  ver}^  clearly  explained. 

The  learned  Judge  found  a  verdict  for  the  plaintiff  for 
$1,000. 

During  Easter  term  last.  May  18,  1876,  Bethune,  Q.  C,  " 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  verdict  entered  for 
the  defendant,  pursuant  to  the  Law  Reform  Act,  on  the 
ground  that  the  plaintiff  did  not  prove  his  right  to  recover, 
the  contract  being  to  pay  this  sum  only  when  the  defendant 
got  possession,  which  defendant  contends  means  possession 
with  a  perfect  title ;  and  it  appears  from  the  evidence  that 
the  title  is  not  yet  completed :  that  the  defendant  has  not 
yet  got  possession ;  and  on  the  ground  that  the  plaintiff, 
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acting  as  solicitor  and  adviser  for  the  vendor,  did  not  dis- 
close to  him  the  fact  of  his  bargaining  for  the  commission 
from  the  purchaser,  and  cannot  recover ;  and  on  the  ground 
that  even  if  a  bargain  was  made  it  was  put  an  end  to,  and 
the  sale  was  carried  out  by  the  defendant  independently  of 
the  plaintiff ;  and  on  the  ground^ that  the  verdict  is  against 
law  and  evidence  and  the  weight  of  evidence  ;  and  on  the 
ground  that  the  contract  in  this  case  was  within  the 
Statute  of  Frauds. 

During  this  term,  September  8,  1876,  Ferguson,  Q.  C.,. 
shewed  cause.  It  was  proved  that  the  plaintiff  performed 
the  services,  for  which  he  is  entitled  to  be  paid  :  Green  v.. 
Bartlett,  14  C.  B.  N.  S.  681;  Ciinard  v.  VanOppen,  1  F.  & 
F.  716  ;  Wycott  v.  Camphell,  31  U.  C.  K  584.  The  amount 
was  payable  as  soon  as  defendant  took  possession  in  fact : 
Burns  v.  Griffin,  26  C.  P.  61 ;  and  there  was  no  disloy- 
alty to  the  defendant  or  to  any  other  person  which  dis- 
entitles the  plaintiff  from  receiving  his  commission  :  Wright 
V.  Ranhin,  18  Grant  625.  He  was  not  agent  for  the  ven- 
dor, nor  was  he  his  legal  adviser  until  after  the  sale,  and 
then  only  for  the  purpose  of  carying  it  into  effect. 

Bethune,  Q.  C,  contra.  The  finding  as  to  the  contract 
for  payment  of  commission  is  contrary  to  the  weight  of 
evidence.  If  not,  the  contract  is  void  under  the  4th  sec- 
tion of  the  Statute  of  Frauds :  Buttermere  v.  Hayes,  5  M. 
&  W.  456 ;  Smith  v.  Toomhs,  3  Jur.  N.  S.  72 ;  Cooking  v.. 
Ward,  1  C.  B.  858  ;  Kelly  v.  Wehster,  12  C.  B.  283 ;  Smart 
V.  Harding,  15  C.  B.  652,  and  other  cases  cited  in  Jackson 
V.  Yeomans,  39  U.  C.  E.  280.  See  also  Dart  V.  &  P.,  vol.  i.,. 
5th  ed.,  p.  200.  The  plaintiff's  position  was  so  equivocal 
that  even  if  there  was  a  contract  with  defendant  for  the 
payment  of  commission  he  should  not  succeed:  WyhurdY. 
Stanton,  4  Esp.  179 ;  Bollman  v.  Loomis,  12  C.  L.  J.  N. 
150,  15  Am.  Law  Reg.  75 ;  and  at  all  events  the  money  is> 
not  payable  till  defendant  has  possession  with  a  good  title  :. 
Tilley  v.  Thomas,  L.  P.  3  Ch.  61. 
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September  26, 1876.  Harrison,  C.  J. — The  plaintiff  sues 
the  defendant  for  commission  on  the  purchase  of  land  by 
the  defendant.  He  does  not  sue  the  defendant  on  a  con- 
tract for  the  sale  of  land.  He  is  not  seeking  to  enforce 
against  defendant  any  contract  relating  to  an  interest  in 
land.  The  foundation  of  his  action  is  a  demand  for  services 
performed  for  the  defendant  at  his  request.  The  Statute 
of  Frauds  is  inapplicable  to  such  a  demand.  The  contract 
is  one  entirely  collateral  to  the  contract  for  the  sale  of  the 
land. 

The  contract  sued  upon  may,  in  our  opinion,  be  a  per- 
fectly good  contract,  although  an  oral  contract.  Whether 
there  was  the  contract  was  on  the  evidence  a  question  of 
fact  for  the  learned  Judo^e  who  tried  the  cause.  Although 
the  evidence  was  conflicting,  the  weight  of  evidence  is  in 
favour  of  the  existence  of  the  contract.  The  finding  of  the 
learned  Judge  is,  that  there  was  the  contract.  I  think  the 
•evidence  abundantly  sustains  the  finding. 

Then  what  was  the  contract  ?  That  defendant  would  pay 
the  plaintiff' $1,000  for  his  trouble  and  commission  if  the 
plaintiff  obtained  for  the  defendant  the  International  Hotel, 
exclusive  of  the  furniture,  at  Windsor,  for  $15,000,  the 
same  to  be  paid  as  soon  as  defendant  obtained  possession 
of  the  property. 

Was  the  contract  performed  ?  The  defendant  has  ob- 
tained the  hotel.  He  obtained  it  for  less  than  $15,000. 
He  obtained  it  by  means  of  the  intervention  of  the  plain- 
tiff. The  plaintiff  brought  the  vendor  and  purchaser 
together.  The  defendant  procured  the  hotel,  exclusive  of 
the  furniture,  by  means  of  the  plaintiff's  intervention,  at 
less  than  $15,000.  This  according  to  the  cases  is,  if  the 
plaintiff  is  not  in  other  respects  disentitled,  sufficient  to 
enable  the  plaintiff  to  recover :  Green  v.  BoMlett,  14  C.  B. 
N.  S.  681 ;  Wycott  v.  Campbell,  31  U.  C.  R.  584.  See  fur- 
ther Cicnard  v.  VaOppen,  1  F.  &  F.  716 ;  Tribe  v.  Taylor, 
L.  K  1  C.  P.  D.  505. 

Was  the  money  at  the  time  the  action  was  brought  pay- 
able ?    The  promise  was  to  pay  as  soon  as  the  defendant 
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obtained  possession.  He  had  obtained  possession  before- 
action.  He  had  obtained  deeds  from  the  only  two  persons 
who  are  shewn  to  have  had  any  title  to  the  property. 
After  so  obtaining  possession  he  expended  large  sums  of 
money  in  improving  the  property.  We  think  the  facts 
arose  which  under  the  contract  made  the  money  payable. 

The  action  is  not  as  between  vendor  and  vendee.  It  is 
not  an  action  brought  by  a  vendor  seeking  to  force  a  con-^ 
tract  for  purchase  on  an  unwilling  purchaser. 

No  doubt  mere  possession  and  user  do  not,  as  between 
vendor  and  vendee,  deprive  the  vendee  of  his  right  to  have 
a  good  title  shewn  :  UKeefe  v.  Taylor,  2  Grant  305 ;  Crooks 
V.  Glenn,  8  Grant  239  ;  for  where  by  the  contract  posses- 
sion is  to  be  given,  that  means  possession  with  a  good  title  :. 
Tilley  v.  Thomas,  L.  R.  3  Ch.  61 ;  Burns  v.  Griffin,  26- 
CP.  61. 

But  after  an  abstract  of  title,  and  after  the  purchaser  has 
deliberately  accepted  possession,  he  cannot  refuse  to  pay 
the  purchase  money  on  a  mere  pretence  that  the  title  is 
not  good. 

Where  the  possession  is  taken  after  the  delivery  of  the 
abstract,  and  not  in  pursuance  of  any  special  provision 
in  the  contract,  it  is  prima  facie  a  waiver  of  all  objec- 
tions appearing  in  the  abstract:  Bowen  v.  Stenson,  24 
Beav.  631. 

In  such  a  case  it  lies  on  the  purchaser  to  rebut  the  pre- 
sumption of  title  :  Ih.  See  further  Port  of  London  Ship-^ 
Owners  Loan  and  Assurance  Co.,  5  DeG.  M.  '&  G.  465. 

The  possession  intended  by  the  agreement  between  the 
plaintiff  and  defendant  was  a  possession  by  the  defendant 
as  owner.  Even  if  it  involved  the  obtaining  by  the  defen- 
dant of  a  good  title, the  onus  is  on  the  defendant  after  having 
taken  possession,  after  having  taken  deeds  from  the  only 
persons  shewn  to  have  had  any  title  to  the  land,  and  after 
having  spent  large  sums  of  money  in  the  improvement  of 
the  property,  fco  shew  some  defect  of  title  by  evidence  more 
clear  than  anything  that  appears  in  the  notes  of  the  evi- 
dence before  us. 
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The  plaintiff  having  performed  the  services  in  respect  of 
which  he  was  to  receive  Si, 000  from  the  defendant,  and  the 
time  having  elapsed  under  the  contract  for  the  payment  of 
the  money,  the  plaintiff  is  entited  to  recover,  unless  it 
appear  that  in  the  particular  transaction  the  plaintiff  was 
guilty  of  bad  faith  towards  his  principal,  or  that  the  trans- 
action was  illegal,  prohibited  by  law,  contrary  to  good 
morals,  or  contrary  to  public  policy  :  Wharton  on  Agency, 
sec.  336  ;  Story  on  Agency,  sees.  330,  331,  332. 

It  is  upon  the  latter  principles  that  it  has  been  held  that 
where  a  poundage,  unknown  to  the  customer,  is  agreed  to 
be  paid  to  a  person  for  recommending  customers,  the  trans- 
action is  illegal :  Wyhurd  v.  Stanton,  4  Esp.  179. 

The  policy  of  the  law^  forbids  that  a  person  acting  as  a 
friend  and  confidential  adviser  of  a  purchaser  shall  at  the 
same  time  be  secretly  receiving  compensation  from  the 
seller  for  effecting  the  sale:  Bollman  v.  Loomis,  12  C.  L» 
J.  N.  S.  150  ;  S.  C.  15  Am.  Law  Reg.  75. 

The  principal  bargains,  in  the  employment, for  the  exercise 
of  the  disinterested  skill,  diligence,  and  zeal  of  the  agent 
for  his  own  exclusive  benefit.  It  is  a  confidence  necessarily 
reposed  in  the  agent  that  he  will  act  with  a  sole  regard  to 
the  interests  of  his  principal  as  far  as  he  lawfully  may :  Story 
on  Agency,  7th  ed.,  sec.  210.  If  the  seller  were  permitted, 
as  the  agent  of  another,  to  become  himself  the  purchaser, 
his  duty  to  his  principal  and  his  own  interest  would  stand 
in  direct  opposition  to  each  other,  and  thus  a  temptation, 
too  strong  for  resistance  in  many  cases  by  men  of  flexible 
morals  or  hackneyed  in  the  common  devices  of  worldly 
business,  would  be  held  out,  which  would  betray  them  into 
gross  misconduct  or  even  into  crime.  It  is  to  interpose  a 
preventative  check  against  such  temptations  that  a  positive 
prohibition  has  been  found  to  be  the  soundest  policy,  en- 
couraged by  the  purest  precepts  of  Christianity :  I  h. 

This  doctrine  is  acted  upon  almost  every  day  in  Courts 
of  equity. 

The  settled  rule  in  equity  is,  that  he  who  is  entrusted 
with  the  business  of  another  cannot  be  allowed  to  make 
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such  business  an  object  of  interest  to  himself:  Rothschild  v. 
Brookman,  5  Bligh  N.  S.  165 ;  The  City  of  Toronto  v. 
Bowes,  4  Grant  489,  504,  530 ;  Cameron  v.  Barnhart,  14 
Grant  661 ;  Wright  v.  Rankin,  18  Grant  625,  631.  See 
further  Port  v.  Russell,  10  Am.  5 ;  Board  of  Commis- 
sioners of  Ti^jpecanoe  County  v.  Reynolds,  15  Am.  245. 

Hence,  according  to  the  able  law  writer-  from  whom 
we  have  already  quoted  (Story),  it  is  well  settled — to 
illustrate  the  general  rule — that  an  agent  employed  to  sell 
cannot  himself  become  the  purchaser ;  and  an  agent  em- 
ployed to  buy  cannot  himself  be  the  seller.  So  an  agent 
employed  to  purchase  cannot  purchase  for  himself :  sec. 
211. 

Upon  thefe  piinciples  it  has  been  held  that  a  contract 
made  by  one  who  acts  as  the  agent  of  both  parties,  may  be 
a,voided  by  either  principal :  New  York  Central  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  20  Barb.  468.  See  further 
JEtria  Ins.  Co.,  Re  Oiuens,  L.  R.  7  Ir.  Eq.  235,  affirmed, 
lb.  424. 

But  the  mere  acceptance  by  the  agent  of  an  adverse 
interest  will  not  preclude  him  from  recovering  commission 
if 'such  acceptance  be  with  the  principal's  full  knowledge 
and  consent :  Woodhouse  v.  Meredith,  1  Jac.  &  W.  204, 
222 ;  Morrison  v.  Thompson,  L.  R.  9  Q.  B.  480. 

In  the  United  States  it  has  been  held  that  the  agent  for 
two  distinct  parties  authorized  to  sell  land  for  each,  who 
brings  about  an  interview  between  the  owners,  which  ends 
in  an  exchange  in  which  he  takes  no  part,  is  entitled  to 
recover  commission  from  each  :  Mullen  v.  Ketzleh,  7  Bush 
253. 

So  where  the  agent  acted  only  as  a  middleman  to  bring 
the  buyer  and  seller  together,  each  of  whom  has  agreed, 
without  the  other's  knowledge,  to  pay  the  middleman  a 
commission  on  any  contract  made  between  them,  and  a 
contract  is  made  between  them,  in  which  the  middlenian 
takes  no  part,  he  may  recover  his  commission  from  each, 
although  he  concealed  from  each  the  arrangement  with  the 
other :  Rupp  v.  Sampson,  16  Gray  398. 
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If  it  appeared  in  the  evidence  that  the  plaintiff  in  this 
-case  was,  at  the  time  of  the  sale,  agent  as  well  for  the 
seller  as  the  buyer,  and  that  the  sale  was  brought  about 
through  his  intervention,  we  should,  on  the  authorities,  be 
compelled  to  give  effect  to  Mr.  Bethune's  argument  on  this 
point. 

But  it  nowhere  appears  that  the  plaintiff  ever  was  the 
agent  of  the  vendor  for  the  sale  of  the  property.  Both  the 
plaintiff  and  the  vendor  depose  to  the  contrary.  Both, 
however,  admit  that  after  the  contract  of  sale  was  made, 
some  difficulties  arose  as  to  the  title,  and  that  the  plaintiff, 
who  is  an  attorney,  was  then  employed  by  the  vendor  to 
look  after  his  interests,  and  was  employed  to  prepare  the 
deeds  necessary  for  carrying  out  the  sale.  From  this  time 
the  plaintiff  became  and  was  an  agent  of  the  vendor.  This 
ought  not  to  prevent  the  plaintiff  recovering  his  commis- 
sion on  the  contract  of  sale,  which  commission  had  in  truth 
been  previously  earned. 

The  only  thing  equivocal  in  the  conduct  of  the  plaintiff 
is,  that  before  making  the  contract  for  commission  with  de- 
fendant he  had  himself  accepted  a  written  contract  of  pur- 
chase from  the  vendor^  and  afterwards  substituted  the  name 
of  Ouelette  for  his  own  in  that  contract ;  but  it  was  ex- 
plained that  this  was  done  by  the  plaintiff  for  his  own 
security — that  is,  for  the  purpose  of  preventing  the  vendor, 
when  the  vendor  and  vendee  were  brought  together  by  the 
exertions  of  the  plaintiff,  assisting  the  vendee  to  cast  aside 
the  plaintiff,  and  making  and  carrying  out  the  contract  of 
sale  independently  of  the  plaintiff. 

While  we  think  it  is  better  that  those  who  are  employed 
to  sell  or  purchase  land  should  not  place  themselves  in  such 
a  position,  we  cannot  say  in  this  case  that  it  is  open  to  any 
legal  objection. 

The  rule,  in  our  opinion,  should  be  discharged. 

Morrison,  J.,  and  Wilson,  J.,  concurred. 

Rule  discharged. 

73 — VOL.  XXXIX  U.C.R. 
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CUTHBERT  V.  ThE  COMMERCIAL  TRAVELLERS*  ASSOCIATION 

OF  Canada. 

Corporation — Expulsion  of  member — Action  therefor  —  Libel — Privileged 
communication. 

The  plaintiff  being  a  member  and  a  Vice-President  of  the  Commercial 
Travellers'  Association,  incorporated  by  37  Vic.  ch.  96,  D.,  waa 
charged  with  using  abusive  language  towards  the  President  and  other 
members,  and  with  improper  conduct  at  a  meeting  of  the  directors.  A 
committee  of  seven  was  appointed,  of  whom  the  plaintiff  chose  three, 
to  investigate  these  charges,  and  four  of  the  committee  made  a  report 
finding  the  charges  proved.  This  report  was  adopted  by  the  associa- 
tion, and  the  directors  afterwards  passed  a  resolution  expelling  the 
plaintiff.  The  plaintiff  appealed  to  the  next  general  monthly  meeting, 
which  decided  to  let  the  appeal  drop,  and  to  sustain  the  action  of  the 
directors  ;  but  at  a  subsequent  general  meeting  the  resolution  of  expul- 
sion was  rescinded.  The  railway  companies  had  been  notified  by  the 
defendants  of  the  plaintiff's  removal,  by  which  he  was  compelled  to  pay 
higher  fares  than  if  he  had  been  a  member. 

The  plaintiff"  published  a  paper  purporting  to  be  on  behalf  of  the  asso- 
ciation, in  which  the  whole  matter  was  discussed  in  an  address  fron* 
himself,  and  very  offensive  and  violent  language  was  used  towards  the 
President  and  other  members  ;  and  the  directors,  in  reference  to  this, 
passed  a  resolution  repudiating  the  publication  as  being  on  behalf  of 
the  association,  and  censuring  the  plaintiff  in  strong  language  for  its 
appearance.  The  plaintiff  having  sued  the  association  for  the  expul- 
sion, and  for  the  libel  contained  in  the  resolution : 

Held,  that  the  plaintiff  could  not  recover :  that  the  expulsion  by  the 
directors,  without  having  themselves  tried  the  matter,  and  without 
notice  to  the  plaintiff,  was  informal  and  void  :  that  the  plaintiff  there- 
fore was  not  expelled,  as  alleged,  so  that  there  was  no  cause  of  action 
therefor :  that  any  loss  sustained  was  the  loss  of  his  employers,  not 
his  own  ;  and  that  the  alleged  libel  was  privileged. 

Declaration.  First  count :  that  the  defendants,  before 
and  at  the  time  of  committing  the  grievances,  were  and  are 
a  corporation,  incorporated  by  an  Act  of  the  Dominion  Par- 
liament passed  in  the  37th  year  of  her  Majesty's  reign, 
chapter  9u  ;  and  by  the  rules  and  regulations  passed  in  pur- 
suance thereof  each  and  every  commercial  traveller  duly 
admitted  as  a  member  of  the  association  is,  by  the  said 
Act,  rules  and  regulations,  entitled  to  enjoy,  among  other 
things,  the  following  benefits,  rights,  privileges,  and  profits, 
namely  :  the  moral,  intellectual,  and  financial  improve- 
ment, advancement  and  welfare  of  its  members ;  the  estab- 
lishment of  material  and  happy  relations  of  confidence 
between  the  different  commercial  houses  and  their  travellers- 
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or  representative  men  ;  the  founding  of  a  place  of  meeting, 
reading  room,  library,  and  organ  of  public  expression,  a 
cheap  and  satisfactory  scheme  of  insurance  ;  the  concessions 
obtained  by  the  association  from  municipalities,  railways,  or 
other  corporate  bodies,  which  individually,  apart  from  the 
association,  commercial  travellers  could  not  expect  or  hope 
to  receive ;  commercial  integrity,  by  an  efficient  system  of 
reports  on  the  standing  of  parties  engaged  in  business,  and 
of  which  the  office  of  the  secretary  of  the  association  is 
the  repository ;  receiving  of  regular  information  from  the 
association  relative  to  places  visited  by  commercial  travel- 
lers, to  all  parties  engaged  in  commercial  pursuits,  to  hotels 
best  adapted  in  price,  comfort,  and  business  convenience, 
and  to  the  various  railways  and  modes  of  communication. 
And  the  plaintiff  is  a  commercial  traveller,  and  was  duly 
admitted  as  a  member  of  the  association,  and  continued  so 
to  be  a  member  in  good  standing  up  to  the  time  of  the 
committing  of  the  grievances,  and  is  one  of  the  directors 
of  the  association  mentioned  in  the  Act,  and  at  the  time  of 
the  committing  of  the  grievances  was  second  vice-president 
of  the  association.  Yet  the  defendants,  before  the  com- 
mencement of  this  suit,  and  whilst  the  plaintiff  was  such 
member,  wrongfully,  and  wdthout  the  authority  or  know- 
ledge and  against  the  will  of  the  plaintiff,  and  contrary  to 
the  said  Act,  rules  and  regulations,  expelled  the  plaintiff 
from  and  out  of  the  said  association,  and  thereby  the  plain- 
tiff has  in  consequence  thereof  been  deprived  of  the  rights, 
privileges,  advantages,  and  benefits  of  the  association,  and 
has  thereby  suffered  damage  in  his  said  business  as  a  com- 
mercial traveller,  and  has  thereby  suffered  other  damage, 
and  also  has  had  to  pay  out  extra  expense  in  carrying  on 
his  said  business,  and  otherwise  in  consequence  thereof 

The  second  count,  praying  for  a  mandamus  to  restore  him 
to  his  membership,  was  abandoned  at  the  trial,  as  the 
plaintiff  had  been  duly  restored. 

Third  count :  that  the  plaintiff'  being  the  proprietor, 
editor  and  publisher  of  a  newspaper  called  The  Commercial 
Traveller,  the  defendants  falsely  and  maliciously  wrote  and 
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published  of  the  plaintiff,  in  relation  to  said  paper  and  the 
editing  and  publishing  thereof  by  him,  the  words  following, 
that  is  to  say :  "  Moved  by  W.  H.  Rodden,  seconded  by  J. 
F.  Ellis,  that  referring  to  a  printed  paper  recently  issued 
by  Mr.  Cuthbert  (meaning  the  plaintiff),  described  as  Vol. 
i.,  No.  1,  dated  Toronto,  July,  1875,  entitled  The  Commer- 
cial Traveller,  and  purporting  to  have  emanated  from  the 
association  (meaning,  &c.,)  or  in  its  interest,  that  the  direc- 
tors of  the  association  were  never  consulted  as  to  the  issue 
of  said  paper,  and  they  (meaning  the  defendants)  knew 
nothing  of  its  publication  previous  to  its  sudden  and  un- 
authorized appearance  :  that  the  sheet  alluded  to  is  in  no 
way  or  sense  whatever  an  organ  of  this  association,  but 
that  it  is  highly  fraudulent  in  its  pretensions  to  be  such : 
that  notwithstanding  Mr,  Cuthbert's  professed  desire  and 
intention  to  advocate  the  getting  up  of  a  periodical  by  this 
society,  he  never  made  any  move  towards  that  object ;  but 
having  certain  base  personal  ends  to  accomplish,  he  then  pro- 
duced this  slanderous  paper  (meaning,  &c.),  falsely  represent- 
ingit  as  havinga  connection  with  this  association.  This  meet- 
ing, therefore,  feels  called  upon  not  only  to  disown  the  scur- 
rilous and  ill-got-up  sheet  in  question  in  the  clearest  terms, 
but  to  express  its  unqualified  censure  upon  Mr.  Cuthbert, 
its  author  and  projector,  for  his  conduct  in  attempting 
to  deceive  the  public  by  its  publication,  and  by  circulating 
therein  malicious  falsehoods  and  coarse  scurrility  against 
the  highly  esteemed  president  of  this  association  and  others 
of  its  members,  who  have  faithfully  served  its  best  interests 
in  the  recent  careful  and  fair  investigation  by  which  the 
said  Mr.  Cuthbert  was  proven  to  have  been  guilty  of  pre- 
vious conduct  quite  unworthy  of  a  member  of  this  associa- 
tion" (meaning  thereby  that  the  plaintiff  had  made  false 
representations  respecting  his  connection  and  the  connec- 
tion of  his  said  paper  with  the  association,  and  that  he  had 
been  guilty  of  falsehood,  and  had  made  statements  which 
were  not  true  respecting  the  said  association.  And  the 
plaintiff  has  been  much  injured  thereby  in  his  name,  credit, 
and  reputation). 


I 
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Fourth  count :  common  counts. 

Pleas  : — To  first,  second,  and  third  counts  :  not  guilty. 

2.  To  first  and  second  counts :  that  before  and  at  the 
time  of  the  alleged  grievances  therein  mentioned  the  plain- 
tiff* had  been  guilty  of  misconduct  as  a  member  of  the  said 
association  ;  therefore,  under  and  by  virtue  of  a  power  and 
authority  in  that  behalf  contained  in  a  lawful  by-law  of 
the  defendants,  the  plaintiff*  was  for  the  said  misconduct 
expelled  from  the  said  association  by  the  committee  or 
board  of  management  of  the  defendants,  as  they  lawfully 
might,  which  is  the  same  grievance  in  the  first  and  second 
counts  mentioned. 

3.  To  second  count :  . 

4.  To  second  count  : 

5.  To  fourth  count :  never  indebted. 
Issue. 

The  cause  was  tried  befol'e  Patterson,  J.,  at  Toronto,  at 
the  Winter  Assizes  of  1876,  when  the  plaintiff*  was  nonsuited. 

The  evidence  shewed  that  the  right  of  a  member  to  vote 
by  proxy  was  discussed  at  some  of  the  meetings  of  the 
association,  on  which  subject  the  plaintiff*  took  a  part 
opposed  to  the  allowance  or  exercise  of  such  a  right. 

A  very  fi-ee  discussion  took  place  at  these  meetings,  and  a 
good  deal  of  feeling  arose  on  the  part  of  one  or  more  of  the 
members  against  the  plaintiff*.  The  plaintifif  was  charged 
with  acting  in  a  manner  which  was  not  considered  to  be 
beneficial  to  the  association.  A  committee  of  seven  was 
appointed  by  the  association,  with  the  consent  of  the  plain- 
tiff*, to  investigate  the  charges  against  the  plaintiff,  the 
plaintiff*  nominating  three  of  the  members  of  that  com- 
mittee. 

These  charges  were  afterwards  stated  to  be : — 

1.  The  oft*ensive  manner  and  abusive  language  which 
Mr.  Robert  Cuthbert  treated  Mr.  James  A.  Cantlie,  of 
Montreal,  at  a  meeting  of  the  directors  of  the  Commercial 
Travellers'  Association,  held  on  the  8th  of  February  last  in 
Toronto,  which  conduct  has  very  materially  assisted  in  the 
resignation  of  the  Montreal  directorate. 
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2.  His  improper  and  unjustifiable  attack  on  the  secre- 
tary, Mr.  Riley,  at  the  same  meeting,  when  his  appoint- 
ment was  not  under  consideration. 

3.  His  violent  attack  on  the  president,  W.  Kennedy,  Esq., 
at  a  special  meeting  of  the  directors  held  on  the  afternoon 
of  the  12th  of  February. 

4.  His  uncalled  for  and  exceedingly  insolent  conduct  at 
s>  meeting  of  the  directors  held  on  the  5th  of  March,  when 
he  stated  that  the  president  was  deceptive,  dishonourable, 
and  unmanly. 

5.  That  outside  the  association  meeting  Mr.  Cuthbert 
has  stigmatized  the  president  as  a  liar,  and  a  d — d  liar. 

A  copy  of  the  charges  was  sent  to  the  plaintiff,  and  a 
time  and  place  were  named  for  holding  the  enquiry,  at 
which  time  and  place  the  plaintiff  was  requested  to  attend, 
and  Mr.  Ellis  was  to  attend  also  to  sustain  the  charges. 

After  several  meetings  of  the  committee  were  held,  and 
after  witnesses  had  been  examined  and  the  parties  heard, 
four  members  of  the  committee  made  the  following  report : 

To  the  President,  Officers,  and  Members  of  the  Comr^iercial 
Travellers'  Association  of  Canada : 

We,  the  committee  appointed  at  your  monthly  meeting 
in  March  last  to  investigate  certain  charges  to  be  preferred 
against  Mr.  Robert  Cuthbert,  second  vice-president  of  this 
association,  beg  leave  to  report : 

That  their  first  session  was  held  as  soon  as  charges  were 
ready,  and  copies  of  these  charges  were  immediately  sent 
to  Mr.  R.  Cuthbert  and  the  members  of  this  committee. 

Mr.  L.  Cohen  was  selected  as  chairman,  and  Mr.  W.  H. 
Rodden  kindly  acted  as  secretary. 

That,  owing  to  request  of  Mr.  Cuthbert  for  two  weeks' 
time  wherein  to  consider  these  charges,  your  committee 
were  unable  to  assemble  for  duty  till  the  26th  of  March, 
from  which  time  they  have  held  three  protracted  and  very 
tedious  sessions,  occupying  respectively  seven  hours,  four 
hours  and  twenty-five  minutes,  and  six  hours  and  forty 
minutes,  total  eighteen  hours  and  five  minutes.  The  first 
sessi6n  was  occupied  by  the  accuser,  and  the  two  last  by 
the  accused. 

That  they  have  examined  nine  witnesses,  and  after  re- 
calling the  same  parties  for  cross-examination,  besides 
receiving  the  declarations  of  the  accuser  and  accused — the 
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written  reply  of  the  latter  covering  eighteen  pages  of  letter 
paper  ;  this  is  in  addition  to  verbal  statements  and  his 
examination  of  witnesses — the  evidence  covering  thirty 
closely  written  sheets  of  foolscap. 

That  every  opportunity  has  been  afforded  to  both  the 
gentlemen  principally  concerned  to  bring  forward  any  tes- 
timony at  all  bearing  on  these  charges,  and  we  feel  confi- 
dent that  both  these  gentlemen  will  acknowledge  such  to 
be  the  fact. 

Finally,  your  committee  beg  to  announce  their  unani- 
mous finding,  that  after  such  mature  deliberation  as  was 
commensurate  with  the  importance  and  the  delicacy  of 
their  task ;  the  original  document  of  charges  is  annexed, 
and  disposed  of  as  follows  : — 

First  charge :  We  find  that  Mr.  Robert  Cuthbert  used 
hasty  and  intemperate  language  towards  Mr.  Cantlie,  and 
from  evidence  adduced  before  the  committee  (a  pre-dispo- 
sition  on  the  part  of  the  Montreal  members  to  secede  being 
established),  we  find  that  what  transpired  at  said  meeting 
between  Mr.  Cuthbert  and  Mr.  Cantlie  did  hasten  and  assist 
the  resignation  of  the  Montreal  directorate. 

Second  charge  :  We  find  this  charge  sustained,  but  from 
the  fact  of  Mr.  Cuthbert  apologising  to  Mr.  Riley,  and  Mr. 
Riley  apparently  accepting  said  apology,  we  consider  this 
charge  as  withdrawn. 

Third  and  fourth  charpres :  We  find  both  these  charges 
fully  sustained  in  every  particular,  and  we  regret  to  find 
no  mitigating  evidence  in  Mr.  Cuthbert's  defence. 

Fifth  charge :  We  find  this  charge  sustained,  and  depre- 
cate the  language  used  as  unworthy  of  any  one,  especially 
an  officer  of  this  association. 

All  of  which  is  most  respectfully  submitted. 

L.  Cohen,  Chairman. 
W.  H.  RoDDEN,  Secretary. 
Wm.  Morrison. 
L.  M.  Livingston. 

The  report  was  presented  to  the  association  in  May,  and 
was  adopted  by  them  on  the  7th  of  August. 

The  directors  of  the  association  afterwards,  on  the  3rd  of 
September,  passed  the  following  resolution  : — 

That  as  a  series  of  charges,  preferred  against  Mr.  R. 
Outhbert  for  his  conduct  as  a  member  of  the  Commercial 
Travellers'  Association,  have  been  preferred,  proved,  and 
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adopted  by  the  general  meeting  of  the  Commercial  Travel- 
lers' Association,  and  a  strong  vote  of  censure  passed  at 
said  meeting,  Be  it  resolved,  that  he  be  expelled  from  the 
list  of  members  of  this  association.    Carried  unanimously. 

The  plaintiff  appealed  from  that  decision  : — 

1.  Because  I  had  no  notice  of  it,  nor  was  I  present  at  the* 
meeting  at  which  it  was  adopted. 

2.  Because  I  have  been  guilty  of  no  misconduct  to  war- 
rant the  committee  or  board  of  management  in  passing  such 
a  resolution. 

3.  Because  the  action  of  the  committee  or  board  of  man- 
agement unjustly  deprives  me  of  legal  rights. 

The  result  of  which  was,  that  in  November  the  resolution 
of  expulsion  was  rescinded  at  a  general  meeting  of  the 
.  association. 

The  evidence  shewed  that  communications  from  the  asso- 
ciation were  sent  to  the  railway  companies,  notifying  them 
of  the  removal  of  the  plaintiff  from  the  association,  and  he 
was  obliged  to  pay  higher  fares  for  himself  as  a  passenger 
to  the  Great  Western  Railway,  and  higher  rates  for  his  lug- 
gage on  that  and  on  the  other  railways  than  he  would  have 
done,  if  he  had  not  been  removed  from  his  membership. 

The  alleged  libel  contained  in  the  third  count  was  proved. 

The  plaintiff,  in  his  cross-examination,  said  :  "  I  published 
the  paper  produced  " — The  Commercial  Traveller  referred 
to  in  the  alleged  libel — I  did  this  on  behalf  of  the  mem- 
bers of  the  association  ;  600  copies  were  issued.  This  was 
the  only  number  issued.  There  were  between  600  and  700 
members.  I  wanted  every  member  to  have  one.  It  was 
circulated  among  the  members  and  others.  I  addressed  the 
numbers  myself.  The  intention  was,  that  it  should  be  a* 
regular  periodical  as  a  commercial  enterprise  of  mine.  It 
was  issued  about  the  end  of  July,  after  the  investigation 
had  terminated  :  after  the  report  was  made,  but  before "  it 
was  adopted.  The  passage  in  the  paper,  "  The  time  has 
now  arrived  when  its  paper  or  organ  of  expression  should 
no  longer  remain  a  dead  letter,"  meant  that  a  paper  ex- 
pressing the  cause  of  the  members  of  the  association,  in 
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view  of  what  had  happened  to  myself,  was  a  necessity.  I 
suppose  I  referred  to  the  clause  in  the  constitution  about 
an  organ  as  being  then  a  dead  letter.  My  idea  was,  to  get 
up  a  paper  which  would  speak  in  the  interest  of  the  asso- 
ciation, and  so  the  first  paper  in  it  is  an  address  from  the 
second  vice-president."  He  also  said,  "  I  discontinued  the 
publication  of  it  until  I  obtained  justice  for  the  wA>ng  that 
had  been  done  me  by  the  association." 

The  paper  published  by  the  plaintiff,  and  which  was  put 
in  at  the  trial,  contained  an  "  Address  to  the  members  of 
the  Commercial  Travellers  Association  of  Canada,  by  R. 
Cuthbert,  second  vice-president."  It  contained  a  history 
of  these  personal  matters  of  the  plaintiff.  The  plaintiff 
charges  the  president  with  a  breach  of  faith  with  the  asso- 
ciation. He  also  sa3^s,  "  The  first  duty  of  a  member  is,  to 
respect  its  (the  society's)  laws.  His  fitness  to  be  a 
member  is  only  conceded  when  he  shews  that  respect. 
Sometimes  he  is  excused  on  the  plea  of  ignorance  ;  but 
shame  and  disgrace  attach  to  the  president  of  a  society  who 
pleads  ignorance  for  violating  its  laws.  Such  a  president 
ceases  to  be  worthy  of  respect  and  consideration.  To  shew 
respect  or  consideration  under  such  circumstances  for  a  pre- 
sident would  be  to  insult  the  association  over  which  he 
presides,  and  whose  interests,  through  its  laws,  he  is  bound 
to  protect.  *  *  I  never  knew  a  more  immoral,  out- 
rageous, and  indecent  violation  of  the  proprieties  of  good 
government  than  that  which  characterized  the  proceedings 
of  the  monthly  meeting  held  on  the  6th  of  February.  *  * 
The  majority  that  were  present  did  not  care  what  breaches 
of  the  law  the  president  made,  so  long  as  he  facilitated  their 
little  game." 

The  article  also  stated  the  president  told  "  an  untruth," 
because  he  said  he  had  been  served  with  an  injunction  not 
to  take  a  legal  opinion  according  to  a  resolution  of  the 
directors,  when  it  was  only  a  letter  which  was  given  to 
him,  signed  by  two  of  the  members,  and  "  either  he  did  not 
know  the  meaning  of  the  term  he  employed,  or,  if  he  did, 
he  was  guilty  of  an  untruth — either  horn  of  the  dilemma 
74 — YOL.  XXXIX  U.C.R. 


586         queen's  bench,  trinity  term,  40  VIC,  1876. 

is  dishonourable."  Also,  "  If  the  president  has  a  right  to 
insult  those  principles  of  truth,  justice,  and  morality  which 
are  objects  of  the  association,  then  I  say  the  fate  of  the 
association  is  doomed."  It  charges  that  the  president 
"  augmented  his  offence  by  appearing  against  me  as  a  wit- 
ness. The  man  who  commits  without  shame  one  dirty 
transaction,  will  not  scruple  to  repeat  it.  As  an  example  of 
the  truth  of  this  aphorism  the  president  of  the  Commercial 
Travellers  Association  stands  out  in  bold  relief.  The  evi- 
dence which  he  gave  he  had  a  purpose  in  giving.  It  was 
partial,  one  sided,  in  his  own  favour,  and  not  the  whole 
truth.  *  *  The  fact  of  the  president  giving  evidence  at  all 
on  such  paltry  twaddle,  is  very  damaging  to  his  sense  of 
honour,  if  he  has  any  (?)  while  it  is  equally  damaging  to 
his  fidelity  to  the  best  interests  of  the  association."  Of  the 
chairman  of  the  committee,  it  said:  "The  anti- Christian 
spirit  of  the  report  is  predominant  and  smacks  of  an  origin 
that  is  not  only  ancient  but  Israelitish ;  yes,  the  writer  of 
the  report  is  one  of  the  olden  tribe,  and  his  style  is  classic 
Hebrew." 

Of  the  report  it  is  said :  "  A  more  false  and  libellous 
report  it  is  impossible  to  imagine.  I  cannot  conceive  it 
possible  that  in  the  Commercial  Travellers'  Association  a 
number  of  men  pretending  to  be  men,  could  be  found  to 
subscribe  to  anything  so  utterly  destitute  of  truth.  Even 
in  their  trivial  statements,  disregard  of  the  essential  prin- 
€iple  of  truth  is  shewn.  That  which  is  of  no  moment  and 
perfectly  useless  as  intelligent  matter  of  the  report  is  dis- 
graced by  ignorance  and  falsehood." 

It  again  speaks  of  the  president's  "obstinacy  and  stupidity 
as  being  too  incorrigible  to  shield  him  from  contempt  and 
insult,  and  enough  to  make  mercy  swear  and  play  the 
tyrant." 

Other  passages  of  the  like  nature  were  also  referred  to. 

As  to  the  fourth  count,  a  sum  of  $10  was  claimed  under 
it  for  a  fee  which  the  plaintiff  paid  to  counsel  upon  certain 
questions  laid  by  the  plaintiff*  before  counsel  for  his  opinion. 

A  resolution  was  adopted  on  the  8th  of  February,  1875, 
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at  the  meeting  of  the  directors,  that  the  opinion  of  two 
counsel  should  be  taken  on  certain  questions  which  were 
then  submitted. 

The  plaintift'  thought  the  president  intended  to  evade 
taking  the  opinion,  and  therefore  he  laid  a  case  before 
counsel.  He  demanded  payment  of  the  fee,  which  he  paid 
to  counsel*  for  such  opinion,  from  the  defendants,  which 
they  refused  to  pay. 

Article  8  of  the  defendants'  by-laws  providing  for  expul- 
sion of  members  is  as  follows  : — "  The  committee  or  board 
of  management  shall  have  the  power  of  expelling  any  mem- 
ber  for  misconduct.  The  person  so  expelled  shall  have  a  right 
of  appeal  to  the  first  monthly  meeting  of  the  association." 

At  the  close  of  the  plaintiff's  case,  the  defendants'  coun- 
sel moved  for  a  nonsuit,  on  the  following  grounds  : — 

That  the  plaintiff  could  not  maintain  an  action  on  the 
first  count  because  the  8th  by-law,  on  page  24  of  the  com- 
pany's by-laws  and  regulations,  gave  the  right  to  expel  a 
member,  who  had  an  appeal  to  the  full  association.  There 
had  only  been  a  removal  in  fact.  The  individual  members, 
if  they  acted  maliciously,  might  be  proceeded  against  for 
the  part  they  took  in  the  removal,  but  not  the  association. 

That  the  third  count  was  not  proved,  because  there  had 
been  no  publication  of  the  resolution  by  the  defendants ; 
and  the  passing  of  the  resolution  was  not  a  publication  by 
the  defendants. 

If  there  were  a  publication,  then  it  was  privileged.  The 
resolution  w^as  passed  in  consequence  of  the  plaintiff's  pub- 
lication of  The  Commercial  Traveller,  which  purported  to 
be  issued  by  the  association.  The  resolution  was  passed 
for  the  purpose  of  the  association  repudiating  all  connection 
with  that  paper. 

That  the  fourth  count  was  not  proved,  inasmuch  as  the 
money  he  paid  was  for  his  own  use,  and  not  at  the  request 
of  or  for  the  defendants. 

These  arguments  were  answered  by  the  plaintiff's  counsel. 

The  learned  Judge  was  of  opinion  the  plaintiff  could 
not  recover  for  the  SlO,  because  he  had  not  paid  it  at  the 
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defendants'  request,  and  he  had  submitted  matters  to  coun- 
sel to  which  the  resolution  did  not  relate ;  and  that  he 
failed  also  upon  the  first  count,  because  the  committee  or 
board  of  management  had  the  power  to  expel  for  miscon- 
duct, against  which  there  was  the  right  of  appeal  to  the 
association  :  that  the  plaintiff  did  appeal,  but  was  unsuc- 
cessful :  that  the  board  of  management  assumed  to  expel 
the  plaintiff  for  misconduct,  and  that  their  judgment  as  to 
what  constituted  misconduct,  and  whether  misconduct  had 
been  established  or  not,  could  not  be  reviewed  by  a  jury. 

As  to  the  third  count :  that  the  resolution  set  out  in  the 
third  count  was  passed  by  the  directors  of  the  association, 
which  was  not  affirmed  or  in  any  way  dealt  with  at  any 
general  meeting  of  the  association ;  and  he  was  not  satis- 
fied the  defendants  would  be  liable  for  whatever  the  direc- 
tors might  do  outside  of  their  duty  as  managers  of  the 
association  :  that  if  the  resolution  were  to  be  deemed  the 
act  of  the  defendants,  he  did  not  think  it  had  been  published ; 
there  was  nothing  done  but  the  passage  of  it,  and  its  entry 
on  the  minutes  :  that  until  its  entry  it  did  not  exist  in 
writing,  and  it  was  not  shewn  to  have  been  communicated 
by  the  defendants  to  any  one.  Tl)e  learned  J udge  added :  "I 
am  further  of  opinion  that  it  was  privileged,  and  that  there  is 
no  evidence  of  express  malice  which  I  ought  to  submit  to  the 
jury.  No  such  evidence  can  be  found  outside  of  the  resolu- 
tion itself  The  contention  is,  that  statements  are  made  in  it 
defamatory  of  the  plaintiff,  and  unnecessary  for  the  professed 
object  of  the  resolution ;  and  that  these  are  evidence  of 
malice.  On  the  best  consideration  I  have  been  able  to  give, 
I  think  that — having  regard  to  the  innuendo,  by  which 
the  complaint  is  limited  to  the  charge  as  far  as  it  touches 
the  question  of  plaintiff's  connection  with  the  association, 
and  to  the  right  which  I  assume  exists  in  a  body  like  this 
to  censure  one  of  its  members,  as  the  resolution  professes  to 
do,  and  to  the  difficulty  of  imputing  express  malice  to  a 
corporation,  even  if  the  resolution  complained  of  profess- 
to  be  the  act  of  the  corporation  and  not,  as  it  does,  of  the 
meeting  of  directors — there  is  nothing  I  can  properly  leave 
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to  the  jury  as  evidence  of  express  malice  ;  and  the  plaintiff 
therefore  fails  on  the  third  count. 

The  plaintiff's  counsel  accepted  a  nonsuit  only  in  defer- 
ence to  my  ruling." 

The  plaintiff  was  thereupon  nonsuited. 

During  Hilary  term,  February,  26,  1876,  M.  C.  Cameron^ 
Q.  C,  obtained  a  rule  calling  on  the  defendants  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside  and  a  new 
trial  had,  there  having  been  evidence  which  should  have 
been  submitted  to  the  jury. 

During  this  term,  August  28,  1876,  Maclennan,  Q.  C, 
and  Bethune,  Q.  C,  shewed  cause.  The  claim  of  $10 
on  the  fourth  count  cannot  be  supported.  The  plaintiff 
paid  the  money  for  his  own  benefit,  and  not  for  the  defen- 
dants. 

As  to  the  first  count  : — There  is  power  of  expulsion 
under  the  eighth  rule  of  the  association.  A  special 
committee  investigated  and  reported.  The  association 
adopted  the  report  and  the  board  of  directors  expelled 
the  plaintiff  He  appealed,  and  the  association  at  leng-th 
received  him  again.  The  plaintiff  sustained  no  damage 
whatever.  The  extra  fare  he  had  to  pay  for '  himself 
and  his  luggage  to  the  railway  companies  was  not  his 
own  money,  nor  his  own  loss,  but  that  of  his  employer,  for 
whom  he  was  traveller.  The  Courts  will  not  interfere  with 
such  bodies  as  this  association  :  Hophinson  v.  Marquis  of 
Exeter,  L.  R.  5  Eq.  63 ;  Indevvjick  v.  Snell,  2  Mac.  &  G. 
216  ;  Manhy  v.  Greshani  Life  Ass.  Co.,  29  Beav.  439;  Ross 
v.  Harhottle,  2  Hare  461  ;  Mozley  v.  Alston,  1  PhiU.  790; 
McDougall  v.  Gardiner,  L.  R.  1  Ch.  D.  13 ;  Wood  v.  Waiid, 
L.  R.  9  Ex.  190.  As  to  the  third  count: — There  was  no 
publication  by  the  defendants  of  the  resolution  alleged  to 
be  libellous :  Somerville  v.  Hawkins,  10  C.  B.  583  ;  Taylor 
HaiuJcins,  16  Q.  B.  308 ;  Laughton  v.  Bishop  of  Sodor  and 
Man,  L.  R.  4  P.  C.  495,  508  ;  Holliday  v.  Ontario  Farmers 
Mutual  Ins.  Co.,  38  U.  C.  R.  76 ;  Hart  v.  Gumpach,  L.  R. 
4  P.  C.  439,  460  ;  Spill  v.  Maule,  L.  R.  4  Ex.  232,  237 ; 
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Tench  v.  Great  Western  Railway,  83  U.  C.  K.  8.  The- 
resolution  was,  at  all  events,  privileged,  for  it  was  a  proper 
declaration  of  the  unauthorized  act  of  the  plaintiff  in  at- 
tempting to  force  upon  the  members  of  the  association,  and 
upon  others  besides,  a  paper  of  his  own,  containing  numer- 
ous libellous  charges  upon  several  members  of  the  associa- 
tion, as  if  it  were  the  organ  of,  and  published  by  the 
authority  of  the  association. 

M.  G.  Cameron,  Q.  C,  supported  the  rule.  The  first  count 
is  sufficient ;  it  shews  damage  sustained,  and  the  evidence 
supported  it.  Wood  v.  Waud,  L.  R.  9  Ex.  190,  shews  that  a 
member  wrongly  expelled  remains  a  member.  He  referred 
also  to  Osgood  v.  Nelson,  L.  R.  5  H.  L.  636.  As  to  the  third 
count : — The  effect  of  the  resolution  complained  of  is,  to 
charge  the  plaintiff  with  attempting  to  deceive  the  public 
by  representing  that  the  paper  issued  by  the  plaintiff  was 
published  with  the  sanction  of  the  defendants.  The  resolu- 
tion w^as  published  by  its  being  read  at  the  meeting  to  the 
several  members  of  the  body  who  were  then  present ;  and 
there  could  be  no  privilege  claimed  here,  because  the  defen- 
dants had  forfeited  it  by  their  unwarranted  and  very  strong, 
expressions  against  the  plaintiff,  which  shewed  plainly  there 
was  malice  which  influenced  the  publication  of 'it.  There 
was  evidence  on  both  these  counts  which  should  have  been 
submitted  to  the  jury.  As  to  the*  claim  of  $10  under  the 
fourth  count,  it  is  not  a  large  sum,  but  the  plaintiff  might 
insist  on  claiming  it. 

September  26,1876.  Wilson,  J. — The  case  now  rests  upon 
the  first  and  third  counts.  The  former  is,  for  expelling  the 
plaintiff  from  the  association,  causing  him  material  and 
pecuniary  loss ;  the  latter  is,  for  libel,  by  the  publication 
of  the  resolution  referred  to. 

The  objection  to  the  expulsion  is,  that  the  committee  of 
management,  before  whom  the  report  of  the  special  com- 
mittee got,  by  some  means  not  stated,  passed  the  resolution 
of  expulsion  without  notice  to  the  plaintiff  that  they  were 
going  to  act  upon  the  report,  and  without  notice  that  they 
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were  going  to  pass  judgment  upon  the  plaintiff,  and  with- 
out calling  upon  him  to  shew  cause  why  he  should  not  be 
expelled  from  the  body. 

There  is  the  right  of  expulsion  vested  in  that  body  by 
by-law  of  the  association.  The  board  of  management  had 
not  tried  the  matter — a  special  committee  had  done  so ; 
but  the  board  proceeded"  to  pass  a  summary  judgment  in 
a  matter  they  had  not  heard. 

No  doubt  it  is  irregular  and  unwarranted.  The  matter 
was  then  before  the  general  body.  It  was  not  referred  to 
the  board.  They  acted  upon  the  fact  of  the  report  having 
been  adopted  by  the  general  meeting,  and  without  inquiry 
of  any  kind  on  their  p^rt.  It  was  not  then  formally  or 
properly  before  them;  and  they  pass  judgment  without 
notice  or  warning  to  the  plaintiff. 

He  appealed  from  that  judgment,  and  it  was  finally  re- 
versed. The  expulsion,  for  the  reasons  stated,  was  wholly 
informal  and  void. 

The  questions  are  :  1.  Was  the  plaintiff  ever  expelled  in 
fact  or  in  law  by  such  an  irregular  proceeding  ?  If  he  were 
not,  then  the  first  count  cannot  be  sustained  as  it  stands. 
If  he  were  then,  2.  Is  the  association  liable  for  such  a  pro- 
ceeding, or  are  the  respective  members  of  the  board 
answerable  who  voted  for  the  expulsion  ? 

The  evidence  shews  that  the  plaintiff,  according  to  the 
by-laws,  appealed  to  the  then  ensuing  general  monthly 
meeting  of  the  association  against  the  decision  and  resolu- 
tion of  the  board  of  management;  and  the  matter  was 
discussed  at  the  monthly  meeting  in  September,  when, 
"after  considerable  discussion  relative  to  the  above,  the 
feeling  of  the  meeting  expressed  was,  to  let  Mr.  Cuthbert's 
appeal  drop,  and  action  of  the  directors  sustained." 

In  October  a  notice  of  motion  was  given  at  a  meeting  of 
the  board  of  management  that  the  resolution  of  expulsion 
should  be  rescinded ;  and  in  November  following  the 
board  of  management  rescinded  the  resolution. 

The  only  part  which  the  general  meeting  of  the  associa- 
tion took  with  respect  to  the  resolution  of  expulsion,  was,) 
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as  above  stated,  "  to  let  the  plaintiflf's  appeal  drop,  and  to 
sustain  the  action  of  the  directors." 

As  to  the  first  question,  the  case  of  Wood  v.  Waud  et  at., 
L.  R.  9  Ex.  190,  is  very  applicable  here.  There  the  action 
was  brought  by  a  member  of  a  mutual  assurance  society, 
by  the  rules  of  which  the  committee  of  the  society,  who  were 
the  defendants  in  the  action,  had  power  if  they  at  anytime 
deemed  the  conduct  of  any  member  suspicious,  or  that  he 
was  for  any  other  reason  unworthy  of  remaining  in  the 
society,  to  exclude  him  by  directing  the  secretary  to  give 
notice  to  him  in  writing  that  the  committee  had  excluded 
him  from  the  society ;  after  which  the  member  was  to  have 
no  claim,  nor  to  be  responsible  for  any  loss  happening  after 
such  notice.  The  plaintiff  alleged  he  had  insured  a  ship  in 
the  books  of  the  society,  and  had  paid  the  deposit,  and  that 
he  was  thereupon  entitled  to  indemnity  for  loss  happening 
to  the  ship :  that  the  defendants  well  knew  it,  but  wrong- 
fully contriving  to  deprive  the  plaintiff  of  such  indemnity, 
they  did  wrongfully  and  collusively  expel  him  without 
giving  him,  or  any  one  for  him,  any  opportunity  of  being 
heard  before  them,  and  without  hearing  him,  whereby,  &c. 

The  Court  held  that,  assuming  the  allegations  in  the  de- 
claration to  be  true,  the  act  of  the  defendants  in  expelling 
the  plaintiff,  without  giving  him  an  opportunity  of  being 
heard,  was  void ;  and  that  the  plaintiff  therefore  still  re- 
mained a  member  of  the  society,  and  had  sustained  no 
damage. 

It  was  doubted  by  two  of  the  learned  Barons  whether  an 
action  would  lie  against  the  defendants  for  acts  done  by 
them  as  members  of  the  committe,  because  they  had  the 
power  to  act  on  the  ground  of  suspicion,  which  could  not 
be  tried ;  arid  two  of  them  thought  the  declaration  was  bad 
for  not  alleging  fraud  or  mala  fides,  and  that  the  word 
collusively  did  not  charge  fraud  in  this,  case  upon  the  facts 
as  stated. 

The  cases  of  Blisset  v.  Daniel,  10  Hare  493,  and  Innes 
V.  Wylie,  1  C.  &  K.  257,  were  referred  to  for  the  purpose  of 
establishing  that  if  the  plaintiff  were  expelled  without 
notice  he  was  still  a  member.  ' 
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If  there  is  a  cause  of  action  in  this  case,  did  the  defend- 
ants expel  the  plaintiff?  They  svMained,  on  appeal  to 
them  by  the  plaintiff,  the  action  of  the  committee  in  doing 
so.  That  being  an  [adoption  of  what  the  committee  had 
done,  and  the  committee  being  a  select  and  smaller  body  of 
the  aggregate  body  appointed  for  convenience  to  do  the 
business,  and  deriving  their  power  from  the  whole  body,  I 
am  of  opinion  that  what  the  committee  did  in  the  autho- 
rized discharge  of  their  duty  they  did  for  the  association, 
and  that  the  defendants  are  answerable  for  it.  A  bill,  if 
filed  in  Chancery,  to  compel  a  restoration  of  the  plaintiff,  if 
one  had  been  necessary  for  the  purpose,  must  have  been 
filed  against  the  association  as  a  corporate  body. 

Is  there  a  cause  of  action  if  the  plaintiff  has  all  along 
been  a  member  of  the  association  ?  The  principal  case 
above  cited  says  not.  I  must  say  I  am  of  opinion  with 
Cleasby,  B.,  in  that  case,  that  the  plaintiff  has  a  good  cause 
of  action,  because  of  the  damage  it  might  be  to  him  to  file 
a  bill  in  Chancery  to  procure  or  to  establish  his  restoration  : 
Dixon  V.  Fawcus,  3  E.  &  E.  537. 

But  following  the  authority  referred  to,  I  am  obliged  to 
say  that  the  plaintiff  cannot  maintain  this  action.  The 
plaintiff  has  sustained  no  pecuniary  loss.  The  loss  was  that 
of  his  employer,  and  not  his  own.  No  other  damage  in 
point  of  fact  was  sustained  by  him.  The  whole  of  the 
alleged  damage  is  imaginary.  It  is  what  he  might  have 
lost,  but  did  not.  There  is  the  less  regret,  therefore,  that 
the  action  fails  ;  and  more  especially,  in  the  face  of  the 
authorities  that  the  Courts  act  most  unwillingly  in  inter- 
fering with  the  internal  affairs  of  these  companies  even 
when  they  are  incorporated  :  McDougall  v.  Gardiner,  Jj.  K. 
1  Ch.  D.  13,  citing  Foss  v.  IHarhottle,  2  Hare  461,  and 
Mozley  v.  Alston,  1  Phill.  790. 

If  the  defendants  or  the  board  of  management  had  acted 
lawfully  by  hearing  the  plaintiff  before  giving  judgment 
upon  him,  the  Court  would  not  have  interfered  with  the 
discretion  which  had  been  exercised  in  dealing  with  the 
plaintiff.    In  a  complaint  of  the  kind  the  Court  would  only 
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have  interfered  if  fraud  had  been  established  against  the 
defendants,  or  if  they  had  got  rid  of  the  plaintiff,  not  in 
good  faith,  but  to  accomplish  some  other  purpose  :  Hopldn- 
son  V.  Marquis  of  Exeter,  L.  R.  5  Eq.  63. 

In  Osgood  v.  Nelson,  L.  R.  5  H.  L.  636,  it  was  decided 
that  the  corporate  body  may  delegate  an  enquiry  to  a  com- 
mittee of  its  members,  with  power  to  report ;  and  on  the 
report  being  made,  the  corporate  body  may  call  upon  the 
officer  to  answer  it,  and  after  his  defence  made  the  cor- 
porate body  may  pronounce  their  judgment  without  re- 
hearing the  evidence,  because  the  reference  to  the  commit- 
tee was  not  an  act  of  delegation,-  but  a  due  exercise  of 
authority  by  the  corporation  itself,  inasmuch  as  the  com- 
mittee had  only  to  take  the  evidence  and  report,  and  not  to 
pronounce  judgment. 

I  come  to  the  conclusion  the  plaintiff  was  not  expelled,, 
as  the  declaration  alleges  he  was. 

If  from  authority  I  could  have  said  the  action  was  nlain- 
tainable,  I  think  it  would  have  been  rightly  brought  against 
the  defendants. 

If  the  plaintiff  had  alleged  that  the  defendants  informed 
the  railway  companies  and  other  persons  and  bodies  that 
he  had  been  expelled,  in  consequence  of  which  he  had 
suffered  loss  or  damage,  the  action  would  certainly  have 
been  sustainable.  But  then,  again,  there  has  been  no  loss 
in  point  of  fact. 

The  plaintiff  therefore  fails  upon  the  first  count. 

As  to  the  libel  count :  It  cannot  be  of  any  consequence 
to  consider  whether  the  reading  and  adoption  of  the  reso- 
lution complained  of  in  that  count  at  a  general  meeting  of 
the  association  was  or  was  not  a  publication  of  the  libel, 
nor  whether  the  defendants  as  a  corporation  are  liable 
upon  such  a  resolution,  or  only  the  individual  members- 
who  support  and  vote  for  it,  because  in  any  event  the- 
plaintiff  must  fail,  as  the  whole  proceeding  was  plainly  a 
privileged  matter. 

There  is  no  reason  to  question  that  the  defendants,  and 
all  who  supported  the  resolution,  acted  in  good  faith  ;  and 
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the  language  in  which  it  is  expressed  is  not  at  all  too 
strong.  Such  language  was  called  for  by  the  printed 
publication  of  the  plaintiff. 

It  might  well  be  said  the  plaintiff  had  "  certain  base 
personal  ends  to  accomplish"  in  the  publication  of  his 
paper,  which  is  called  "a  slanderous  paper ;"  and  it  is  said 
that  the  plaintiff  by  it  "  falsely  represented  it  as  having  a 
connection  with  the  association."  And  it  is  again  called 
"  a  scurrilous  and  an  ill-got-up  sheet."  The  plaintiff  is 
charofed  with  "  circulatinp-  therein  malicious  falsehoods  and 
coarse  scurrility  against  the  highly  esteemed  president,  and 
others  of  its  members  who  have  faithfully  served  the  best 
interests  of  the  association  in  the  recent  careful  and  fair 
investigation  by  which  the  said  R.  Cuthbert  was  proved 
to  have  been  guilty  of  conduct  quite  unworthy  of  a  member 
of  the  association." 

The  paper  published  by  the  plaintiff  does  declare  that  it 
is  the  organ  of  the  association.  If  it  does  not  so,  the 
language  is  of  that  character  that  it  might  very  fairly 
justify  the  defendants  in  thinking  so. 

The  publication  was  for  the  express  purpose  of  enabling 
the  plaintiff  to  give  his  own  version  of  the  investigation 
against  him  to  the  whole  members  of  the  association.  It 
is  made  the  means  of  assailing  the  president  of  the  associa- 
tion and  other  members  of  it  who  were  hostile,  as  the 
plaintiff  supposed  them  to  be. 

It  is  not  likely  the  association  could  submit  to  have  a 
paper  of  that  kind  attributed  to  them,  nor  that  they  could 
adopt  or  permit  of  such  language  as  the  whole  publication 
teems  with  to  pass  unnoticed. 

It  became  a  duty  to  vindicate  the  association  and  the 
members  of  it  who  were  attacked,  insulted,  and  abused  in 
every  conceivable  form.  In  doing  that  some  reasonable 
limits  must  be  allowed  to  a  body  and  to  persons  so  placed 
to  express  themselves  with  effect,  and  to  make  such  a 
necessary  declaration  which  shall  fairly  express  their 
meaning  and  feelings  from  the  manner  in  which  they  have 
been  spoken  of  so  publicly. 
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The  cases  referred  to  shew  the  resolution  of  the  defend- 
ants was  not  expressed  in  too  strong  or  too  vehement 
language. 

The  case  of  Hunter  v.  Sharpe,  4  F.  &;  F.  983,  shews 
how  far  a  person  may  be  justified  in  the  use  of  very  forcible 
and  severe  language,  although  the  defendant  was  merely 
criticising  the  publication  of  an  article  by  the  plaintiff  in 
his  profession  of  a  medical  practitioner. 

Here  the  defendants  are  not  taking  up  the  cause  of 
another  or  of  the  public  generally.  They  are  defending 
themselves  against  unworthy  and  opprobrious  charges, 
against  coarse  and  improper  language,  which  is  likely  to 
rouse  the  anger  and  feelings  of  persons  so  circumstanced. 
In  my  opinion,  it  is  sufficient  to  dispose  of  the  case  upon 
that  ground. 

It  would  have  been  better,  when  the  resolution  of  expul- 
sion was  revoked,  if  the  plaintiff  had  allowed  by-gones  to  be 
by-gones,  in  place  of  beginning  or  continuing  an  action 
which  could  only  maintain  ill  feeling  in  a  respectable  body 
of  gentleman  where  harmony  and  kindliness  should  pre- 
vail, and  without  which  the  society  cannot  possibly  accom- 
plish the  purposes  of  its  association. 

The  rule  will  be  discharged. 

Harrison,  C.  J.,  and  Morrison,  J.,  concurred. 


Bide  discharged. 
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O'Connor  et  al.  v.  Dunn. 

Surve)/ — Field  Jiotes  of  deceased  surveyor — AdmissihiUtij  of. 

The  question  in  dispute  being  the,  boundary  between  lots  three  and  four, 
the  field  notes  of  a  surveyor  since  deceased  of  a  survey  made  by  him  in 
June,  1827,  for  one  B.,  were  tendered  in  evidence  5  in  which  it  appeared 
that  he  then  found  a  post  which  he  treated  as  an  original  post  between 
these  lots.  B.,  as  appeared  by  the  entries  in  the  registry  office,  became 
the  owner  of  lot  2  in  August,  1827,  and  of  lot  3  in  January,  1830. 

Held,  admissible — if  the  survey  were  shewn  to  have  been  made  for  a  per- 
son interested  in  it,  of  which  there  was  evidence — as  being  an  entry 
made  in  the  course  of  business,  and  in  the  performance  of  a  quasi 
public  duty. 

This  case  was  before  the  Court  lately,  and  is  reported  in 
37  U.  C.  R.  430.  The  cause  was  tried  again,  before  Patter- 
son, J.A.,  at  the  Toronto  Winter  Assizes,  1876,  and  a  ver- 
dict rendered  by  the  jury  for  the  plaintiffs. 

At  the  trial  the  defendant's  counsel  tendered  in  evidence 
the  field  notes  of  Mr.  Gibson,  a  survey oi",  deceased,  of  a 
survey  Avhich  he  made  on  the  6th  of  June,  1827,  for  Mr. 
Boulton,  in  which  notes  it  appeared  Gibson  then  found  a 
post,  which  he  treated  as  an  original  post,  between  lots  3 
and  4.  Mr.  Boulton,  by  the  entries  of  conveyance  in  the- 
registry  office,  became  the  owner  of  lot  2  on  the  23rd  of 
August,  1827,  and  of  lot  3  on  the  28th  of  January,  1830, 
both  lots  being  acquired  after  the  survey  was  made  for  him  ; 
and  in  Gibson's  books  there  was  an  entry  of  the  fees  paid 
to  him  by  Mr.  Boulton  for  this  survey.  The  learned  Judge 
rejected  the  evidence,  because  there  did  not  appear  to  be 
any  privity  of  Mr.  Boulton  with  either  of  the  lots  at  the 
time  of  the  survey  made  for  him. 

There  was  also  evidence  given  by  F.  F.  Passmore,  P.  L.  S., 
that  in  1853  he,  with  two  other  surveyors,  Gibson  and 
Hawkins,  had  been  appointed  arbitrators  by  the  owners  of 
lots  4  and  5,  and  that  they  then  made  surveys,  and  defined 
the  line  between  lots  4  and  5  by  their  award. 

During  Easter  term,May  17, 1876,ifcCar^/i2/,Q.C., obtained 
a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the  verdict 
should  not  be  set  aside  as  to  the  plaintiffs'  possession  and  a 
new  trial  granted,  because  of: — 1.  The  rejection  of  the  evi- 
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dence  of  the  entries  made  by  the  late  David  Gibson,  P.  L. 
S.,  of  the  survey  made  by  him,  and  of  the  posts  found  by 
him  on  the  making  of  such  survey  between  lots  3  and  4.  2. 
The  misdirection  of  the  learned  Judge,  in  charging  the  jury, 
that  there  was  no  evidence  of  the  side  road  between  lots  5 
and  6,  from  which  the  division  of  the  lots  in  question  could 
have  been  made.  3.  The  direction  to  the  jury,  that  the 
decision  of  the  arbitrators  as  to  the  position  of  the  monu- 
ment or  limit  between  lots  4  and  5  would  not  be  evidence 
as  to  the  position  of  said  limit.  4.  The  direction  to  the 
jury,  that  the  acts  of  ownership  by  Brown,  in  cutting  the 
timber  on  the  defendant's  land,  was  not  evidence  of  posses- 
sion by  him. 

During  this  term,  August  81,  1876,  M.  C.  Cameron,  Q.  C, 
J.  H.  Ferguson  with  him,  shewed  cause.  The  chief  question 
is,  whether  the  evidence  of  the  late  Mr.  Gibson's  field  notes 
were  rightly  rejected.  His  survey  was  made  for  a  person 
not  appearing  to  be  then  interested  in  any  of  the  land  there, 
and  so  his  notes  of  survey  were  not  admissible ;  but  even 
if  he  had  made  it  for  a  person  who  then  owned  one  of 
these  lots,  it  would  not  have  been  admissible  :  Doe  d.  Hughes 
V.  Lakin,  7  (/.  &  P.  481 ;  Bridgman  v.  Jennings,  1  Ld.  Raym. 
734  ;  Valentine  v.  Smith,  9  C.  P.  59. 

McCarthy,  Q.C. ,  supported  the  rule.  Brown  had  possession 
for  more  than  twenty  years.  Gibson's  notes  were  admissible 
in  evidence  whether  he  made  his  survey  for  a  proprietor  of 
land  or  not.  Here  the  registry  office  shewed  that  Mr.  Boul- 
ton,  for  whom  the  survey  was  made,  did  not  in  June,  1827, 
when  the  survey  was  made,  own  either  lots  2  or  3 ;  but  he 
did  get  a  title  to  lot  2  in  two  months  after.  The  proba- 
bility is,  that  he  was  negotiating  for  the  purchase  of  the  lot 
when  he  got  the  survey  made,  as  he  got  his  title  so  soon 
after  it.  He  would  not  have  had  the  survey  made  and  paid 
for  it  if  he  had  no  interest  in  having  it  made :  Poole  v. 
Dicas,  1  Bing.  N.  C.  649 ;  Doe  d.  Patteshall  v.  Turford,  3 
B.  &L  Ad.  890,  898  ;  Rawlins  v.  Rickards,  28  Beav.  370 ; 
Roscoes  N.  P.,  12th  ed.,  63;  Chambers  v.  Bernasconi,  1  C. 
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M.  &  R.  347,  368 ;  4  Tyr.  531 ;  Barton  v.  Corporation  of  the 
Toiun  ofDimdas,  24  U.  C.  R.  273. 

September  26,  1876.  Wilson,  J.— There  is  no  doubt 
there  is  evidence  that  Brown  was  in  possession  of  lot  4 
more  than  twenty  years  ago,  cutting  the  timber  off  it. 
But  it  does  not  appear  that  he  had  any  defined  easterly 
limit  between  his  lot  and  lot  3.  The  evidence  is,  that  he 
cut  over  lots  4,  3,  2,  and  1,  easterly  to  the  town  line. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
division  fence  between  lots  3  and  4,  as  the  defendant  claims 
it  to  be,  was  upon  the  original  limit  between  these  lots,  and 
they  found  it  was  not.  Upon  the  evidence  it  is  impossible 
to  say  that  such  a  finding  was  erroneous. 

The  defendant's  counsel  objected  to  the  charge  because 
the  learned  Judge  did  not  dii-ect  the  jury  that  the  arbitra- 
tion survey  between  lots  4  and  5  was  evidence  that  the 
limit  the  surveyors,  acting  as  arbitrators,  settled  upon  was 
the  original  limit  between  these  lots. 

I  do  not  distinctly  see  what  the  direction  was  upon  that 
point. 

The  evidence  of  Mr.  Passmore  was,  that  "  the  award 
made  or  defined  a  line  which  the  parties  were  bound  by  ; 
but  no  monument  or  line  was  found  there.  I  do  not  know 
that  they  were  selected  by  the  parties  as  their  surveyors. 
I  understood  we  were  to  examine  the  line  professionally, 
and  decide  where  the  line  4 — 5  was." 

The  arbitrators  took  evidence  in  the  case.  They  were 
not  unanimous.  Two  of  the  arbitrators  were  in  favour  of 
the  owner  of  lot  5,  and  against  an  equal  division  of  land 
for  lots  between  the  town  line  and  the  undisputed  monu- 
ment between  7  and  8.  The  third  arbitrator,  Mr.  Pass- 
more,  was  in  favour  of  an  equal  division  of  land  between 
these  different  lots. 

The  objection  last  mentioned,  and  the  exclusion  of  the 
late  Mr.  Gibson's  field  notes,  being  of  the  like  nature,  may 
be  considered  together. 

I  shall  consider  a  few  of  the  authorities  on  this  point. 
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The  case  of  Doe  d.  Hughes  v.  LaJcln,  7  C.  &  P.  481,. 
shews  that  a  map  is  not  receivable  in  evidence  unless  it 
appears  that  at  the  time  it  was  prepared  the  whole  of  the 
property  in  dispute  belonged  to  the  person  from  whom  both 
parties  claim :  see  also  Wakeman  v.  West,  7  C.  &  P.  479;. 
Bridgman  y.  Jennings,  1  Ld.  Raym.  734;  VanjEvery  v. 
Drake,  9  C.  P.  478. 

The  defendant's  case  is,  that  these  notes  of  surveys,  and 
the  acts  of  surveyors  in  settling  the  limits  of  lots,  were 
official  duties  performed  in  the  course  of  a  public  duty  ; 
and  that  an  entry  or  act  done  by  them  is  receivable  in 
evidence  to  establish  the  truth  of  the  entry  so  made,  or  of 
the  act  so  done. 

Such  evidence  is  unquestionably  admissible. 

In  order  to  render  a  declaration  admissible  it  must  be 
shewn  that  the  entry  was  made  contemporaneously  with 
the  fact  which  it  narrates :  Doe  d.  Patteshall  v.  Turfovd, 
3  B.  &  Ad.  890,  897,  898.  That  it  was  made  in  the  usual 
course  of  business  by  a  person  whose  duty  it  was  to  make 
the  whole  of  it:  Chambers  v.  Bernasconi,  4  Tyr.  531;  Poole 
V.  Dicas,  1  Bing.  N.  C.  649.  That  it  was  made  by  one 
who  was  himself  personally  acquainted  with  the  fact,  who 
had  no  interest  in  stating  an  untruth :  Poole  v.  Dicas,  1 
Bing.  N.  C.  649.  And  who  is  since  dead :  Doe  d.  Patte- 
shall v.  Turford,  3  B.  &  Ad.  890,  898  ;  Taylor  on  Evidence, 
6th  ed.,  sec.  640,  I  refer  also  to  Stapylton  v.  Clough,  2  E. 
&B.933. 

An  old  lease  may  be  used  to  shew  that  by  reputation  a 
parcel  of  land  was  part  of  a  particular  manor:  Doe  d. 
Padwick  v.  Wittcomh,'6  Ex.  601,  affirmed  4  H.  L.  425. 

In  Regina  Y.  The  Inhabitants  of  Bedfordshire,  4  E.  &; 
B.  535,  upon  a  presentment  against  the  inhabitants  of  a 
county  for  not  repairing  a  bridge,  the  defendants  pleaded 
that  A.  was  liable  to  repair  it  ratione  tenuroe.  Issue  was 
taken  on  A.'s  liability.  Held,  that  evidence  of  reputation 
was  admissible  to  prove  the  non-liability  of  the  county, 
as  a  matter  of  public  and  general  interest,  although  such 
evidence  related  also  to  a  matter  of  private  interest,  the 
personal  liability  of  A. 


O'CONNOR  ET  AL.  V.  DUNN. 


601 


In  Smith  v.  Blakey,  L.  R.  2  Q.  B.  326,  Blackburn,  J., 
said,  pp.  332,  333  :  All  the  cases  shew  that  it  is  an  essen- 
tial fact  to  render  such  an  entry  admissible,  that  not  only 
it  should  have  been  made  in  the  due  discharge  of  the  busi- 
ness about  which  the  person  is  employed,  but  the  duty 
must  be,  to  do  the  very  thing  to  which  the  entry  relates, 
and  then  to  make  a  report  or  record  of  it.  Thus  in  Price 
V.  Earl  of  Torrington,  1  Salk.  285,  it  was  the  duty  of  the 
drayman  to  deliver  the  beer,  and  enter  it  in  the  book  ;'' 
and  so  in  the  like  manner  it  was  the  duty  of  the  other 
persons  to  do  the  duty,  and  to  make  the  entry  of  it  in  the 
cases  before  mentioned. 

It  is  said  that  the  publicity  of  an  inscription  on  a  tomb- 
stone gives  a  sort  of  authenticity  to  it,  and  if  it  remains 
uncontradicted  for  a  great  many  years  it  will,  in  the  ab- 
sence of  evidence  to  the  contrary,  be  taken  to  be  true : 
Haslam  v.  Cron,  19  W.  R.  968. 

In  this  particular  case  the  late  Mr.  Gibson  was  employed 
to  make  a  survey  of  lots  2  and  3,  and  the  broken  fronts  in 
this  same  concession. 

It  was  his  duty  to  search  for  the  original  posts  between 
and  upon  each  side  of  these  lots ;  and  if  he  could  not  find 
such  posts,  then  to  search  for  the  nearest  original  post  to 
these  lots,  these  posts  being  the  true  and  unalterable  boun- 
daries of  such  lots.  The  surveyor  could  not  act  until  he 
had  passed  an  examination  and  obtained  a  license  from  the 
Lieutenant-Governor,  and  until  he  had  entered  into  a  bond 
with  sureties  to  the  Crown  for  the  due  performance  of  the 
duties  of  his  office,  and  had  taken  the  oath  of  allegiance, 
and  also  the  further  oath,  "  That  I  will  well  and  truly  dis- 
charge the  duty  of  a  surveyor  of  lands,  agreeably  to  the 
law,  without  favour,  affection,  or  partiality,  when  and  as 
often  as  I  may  be  required  thereto  by  an}^  person  or  per- 
sons, or  by  the  rule  or  order  of  any  Court  of  justice,  and 
which  I  will  faithfully,  and  without  unnecessary  delay,  sub- 
mit to  the  party  requiring  the  same,  or  the  Court  directing 
my  duty ;  also  a  plan  of  survey  if  required.  So  help  me 
God." 
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The  chain  bearers  were  also  to  be  sworn  when  employed. 

These  were  the  provisions  of  the  59  Geo.  III.  ch.  14,  sec. 
5,  under  which  Mr.  Gibson  performed  his  survey  in  June, 
1827.  There^is  no  express  mention  of  field  notes  in  the 
statute ;  but  a  plan  of  the  survey  had  to  be  furnished  if 
required,  and  it  would  be  unusual,  out  of  the  ordinary 
course  of  business,  and  in  many  cases  difficult,  to  make  an 
accurate  plan  of  survey  without  the  aid  of  field  notes. 

The  general  duty  of  the  surveyor  under  that  Act  was  to 
make  and  to  preserve  field  notes.  The  government  required 
their  surveyors  to  make  and  to  return  their  field  notes  of 
surveys  and  their  plans  in  all  cases,  and  it  is  notorious  that 
surveyors  prepared  field  notes  of  every  survey  they  made. 

Mr.  Gibson  was  to  some  extent  a  public  officer.  He  was 
duly  licensed  and  sworn  to  do  his  duty  impartially.  He 
was  employed  by  Mr.  Boulton  to  discover,  if  he  could,  any 
of  the  unalterable  boundaries  in  the  concession  governing 
the  limits  of  lots  two  and  three.  He  made  field  notes  of 
such  survey,  and  he  did  state  therein  that  he  found  a  post, 
which  I  assume  means  an  original  post,  because  he  treated 
it  and  acted  upon  it  as  such,  between  lots  3  and  4  at  a  par- 
ticular spot. 

He  had  no  interest  in  so  stating  that  fact.  Why  then 
should  not  the  field  notes  be  admissible  ? 

All  the  conditions  for  the  admissibility  of  entries  made 
by  persons  required  to  do  a  particular  duty  and  to  keep  a 
record  of  it ;  and  such  a  record  or  entry  is  surely  relating 
to  quite  as  important  a  matter,  and  is  as  necessary  to  be 
made,  as  that  of  the  drayman,  that  he  had  delivered  so 
many  casks  of  beer ;  or  that  of  the  notary's  clerk,  that  he 
had  presented  a  bill ;  or  that  of  the  attorney's  clerk,  that 
he  had  served  a  notice  to  quit. 

I  have  not  referred  to  the  fact  that  Mr.  Boulton  does  not 
appear  by  the  entries  in  the  registry  office  to  have  been  the 
owner  of  either  of  these  lots  at  the  time  of  the  survey. 

I  think  that  it  may  have  been  left  to  the  jury  to  have 
said,  as  Mr.  Boulton  did  become  the  owner  of  lot  2  within 
two  months  after  that  survey,  whether  the  survey  was  not 
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made  by  him  as  one  who  was  interested  in  having  the  sur- 
vey made.  It  is  so  improbable,  too,  that  Mr.  Boulton  would 
have  paid  for  a  survey  of  land  in  which  he  had  no  interest 
of  any  kind. 

I  am  of  opinion  the  field  notes  were  admissible  in  evi- 
dence for  the  purpose  of  shewing  that  in  the  course  of  his 
survey  Mr.  Gibson  did  find  a  post,  which  he  considered  to 
be  an  original  post,  at  the  point  where  his  notes  indicated 
between  lots  3  and  4,  according  to  the  principles  which 
permit  entries  made  in  the  due  course  of  business  to  be 
received. 

It  may  be,  also,  that  if  the  entry  of  the  money  received 
b}^  Mr.  Gibson  from  Mr.  Boulton  for  this  survey  can  be  con- 
nected, that  the  entry  would  be  admissible,  as  contrary  to 
the  interest  of  the  surveyor. 

Evidence  of  reputation  of  posts  being  original  posts,  and 
of  the  site  where  they  stood  when  they  are  gone,  is*con- 
stantly  received  and  acted  upon  in  this  country;  and,  in 
my  opinion,  it  is  properly  admitted,  because  the  surveys 
are  of  a  public  nature,  and  they  indicate  the  unalterable 
boundaries  represented  ;  and  any  such  post  between  private 
lots  may,  as  it  frequently  does,  determine  the  true  site  of 
the  public  roads  in  that  neighborhood. 

The  same  reason  will  authorize  the  reception  of  the 
arbitration  survey  as  to  what  was  done  by  the  three  sur- 
veyors at  that  time ;  if  they,  as  I  rather  assume  they  did, 
acted  as  surveyors  and  not  as  arbitrators. 

In  granting  a  new  trial  in  this  case  before,  on  page  433 
of  the  report,  I  said:  "As  to  the  exclusion  of  the  field 
notes  of  Gibson's  survey  in  1827,  they  were  rightly  excluded, 
because  it  was  not  shewn  the  survey  was  made  for  the  per- 
sons who  were  the  owners  of  lots  3  and  4  at  that  time." 

A  private  survey  may  be  received  as  an  admission  of 
persons  in  privity  with  those  against  whom  they  are 
tendered. 

Here  it  is  not  that  the  defendant  wants  to  prove  the  pri- 
vate survey  made  for  Mr.  Boulton,  but  that  in  the  course  of 
that  surv^ey  Mr.  Gibson, as  a  surveyor  and  public  officer  in  the 
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discharge  of  si.  quasi  public  duty  under  the  statute,  acted  upon 
a  particular  post  as  an  original  post,  and  as  one  of  the  un- 
alterable statutory  monuments  for  making  the  division 
between  lots.  In  such  a  case  it  is  not  necessary  that  he 
should  have  been  surveying  for  the  owners  of  the  lots  be- 
tween which  he  found  such  post.  It  is  sufficient  be  was 
then  in  the  performance  of  his  duty  making  a  survey,  in 
which  it  was  necessary  he  should  survey  the  place  where 
he  found  the  post.  He  might,  for  instance,  have  been  sur- 
veying between  lots  5  and  6,  and  to  make  it  properly  he 
might  have  had  to  go  easterly  to  the  line  between  3  and  4. 
If  so,  what  he  did  do  and  find  at  the  line  between  lots  3 
and  4  may  be  good  evidence  in  a  suit  afterwards  between 
the  owners  of  these  lots,  although  he  was  then  making  a. 
survey  between  and  for  the  OAvners  of  lots  5  and  6.  It  is 
not  claimed  that  such  an  entry  is  conclusive  of  the  fact 
stated,  by  any  means,  but  merely  that  the  entry  shall  be 
accepted  in  place  of  the  viva  voce  testimony  of  the  surveyor 
who  made  it,  because  he  has  since  died. 

What  I  probably  intended  to  say  in  the  above  passage 
is,  that  the  notes  were  rightly  excluded  because  it  was  not 
shewn  the  survey  was  made  "  for  a  person  who  was  inter- 
ested in  the  survey ;"  and  Mr.  Boulton  apparently  was  a 
person  who  was  not  interested  in  it,  as  he  did  not  own  any 
land  there  at  the  time,  so  far  as  we  know.  But  from  what 
I  have  already  said  upon  that  point,  the  fact  of  his  having 
been  so  interested  should  have  been  left  to  the  jury.  The 
passage  so  amended  would  read  rightly.  As  it  stands  at 
present  it  is  not  a  correct  view  of  the  law,  and  never  has 
been  the  opinion  which  I  entertained  on  the  subject. 

To  enable  the  notes  of  the  surveyor  to  be  received  at  the 
trial,  it  should  properly  be  shewn,  as  the  first  step,  that  Mr. 
Gibson  was  employed  to  survey  by  some  one  interested  in 
having  that  survey  made :  Bright  v.  Legevton,  7  Jur.  N. 
559  ;  Smith  v.  Blakey,  L.  R.  2  Q.  B.  326,  329. 

Upon  that  fact  being  shewn,  I  am  of  opinion  that  the 
entry  he  did  in  his  performance  of  that  duty  is  admissible 
in  evidence. 
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I  incline  to  think  there  is  already  evidence  of  that  fact. 
If  not,  it  may  be  better  established  by  further  evidence  than 
the  mere  entry  in  the  books,  debiting  Mr.  Boulton  for  the 
survey  and  crediting  him  with  the  payment,  as  that  entry 
may  not  be  sufficiently  connected  with  the  survey  of  this 
lot,  or  of  any  land  in  that  neighbourhood. 

It  is  important  to  consider  that  under  the  present  Survey 
Act,  Consol.  Stat.  U.  C.  ch.  93  sec.  4,  it  is  a  misdemeanour 
wrongfully  to  deface,  alter,  or  remove  any  post  planted  by 
any  surveyor  to  mark  the  limit  or  boundary  of  any  lot, 
&c.,  and  that  surveyors  are  now  expressly  bound  to  make 
field  notes  of  all  surveys. 

I  fear  if  the  parties  cannot  come  to  terms,  which  cer- 
tainly it  seems  very  desirable  they  should  do,  that  there 
must  be  a  new  trial  ordered,  because  of  the  exclusion  of 
evidence. 

I  regret  this  very  much,  because  it  can  not  be  said  the 
verdict  is  not  quite  right  upon  the  merits,  as  two  juries 
have  found  in  the  same  way. 

It  is  really  a  question  for  the  jury,  and  if  they  had  found 
the  other  way  I  should  equally  have  been  against  interfer- 
ing with  the  defendant. 

Harrison,  C.  J.,  and  Morrison,  J.,  concurred. 

Hule  absolute  for  neiu  trial. 
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J  EX  ET  AL  V.  Hicks  et  al. 

Ejectment —  Title. 

In  ejectment  the  plaintiflfs  claimed  under  a  deed  from  the  sheriff.  Defen- 
dant J.  D.,  by  leave  of  the  Court,  defended  as  landlord  of  H.,  the  other 
defendant,  and  besides  denying  the  plaintiffs'  title,  claimed  under  a  deed 
from  M.  D.  and  P.  D. 

The  plaintiffs  proved  judgments  and  executions  against  P.  D.  and  M.  D., 
and  a  sheriff's  deed  thereon  on  3rd  January,  1873,  to  F.,  who  conveyed' 
to  the  plainiiffs  in  1874.  H.,  being  called  by  the  plaintiffs,  proved  that 
he  occupied  under  P.  D.,  under  a  lease  made  by  him  on  January  7th, 
1873,  and  that  P.  D.  had  been  on  the  lot  several  years ;  but  a  deed  was 
proved  from  M.  D.  and  P.  D.  to  defendant  J.  D.,  dated  and  registered 
in  1858. 

Held,  that  this  deed  shewed  title  out  of  P.  D.,  the  execution  debtor, 
under  whom  the  plaintiffs  claimed,  at  the  time  of  the  judgment  and 
execution  :  that  the  defendant  J.  D.  was  entitled  to  set  up  such  defence  j 
and  that  it  was  necessary  for  the  plaintiffs  to  rebut  the  title  thus  shewn. 

Ejectment  for  the  west  half  of  lot  5,  in  the  third  con- 
cession of  Percy,  in  the  county  of  Northumberland.  The 
plaintiffs  claimed  title  under  a  deed  from  the  sheriff  of  the 
united  counties  of  Northumberland  and  Durham.  There 
was  no  claim  by  the  defendant  John  Hicks,  but  the  defen- 
dant John  Dunigan,  fby  order  had  leave  to  defend  the 
action  as  landlord  of  Hicks,  and  besides  denying  the  title 
of  the  plaintiff  claimed  title  in  himself  to  the  lands,  under 
a  deed  from  Michael  Dunigan  and  another  deed  from 
Patrick  Dunigan  to  him  John  Dunigan. 

The  case  was  tried  before  Moss,  J.,  at  the  last  Spring 
Assizes  at  Cobourg. 

At  the  trial  Hicks  was  called  by  the  plaintiffs,  and  he^ 
stated  that  he  occupied  the  premises  under  Patrick  Duni- 
gan, who  put  him  in  'possession  under  an  agreement  or 
lease,  dated  7th  January,  1873,  for 'a  term  of  years,  by 
which  he  gave  him  the  use,  &;c.,  of  the  premises,  upon 
certain  conditions,  with  a  proviso  that  if  he  (Hicks)  was 
disturbed  by  any  other  claim  except  Patrick  Dunigan,  then 
Hicks  was  to  give  up  possession,  pay  the  rent,  for  the  time 
being  he  occupied  the  premises,  then  the  article  of  agree- 
ment or  lease  was  to  be  null  and  void  :  that  he  paid  a  year's 
rent,  and  then  declined  to  pay  any  more  until  indemnified : 
that  Patrick  had  been  on  the  'lot  a  number  of  years  :  that 
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defendant  John  Dunigan  was  on  it  one  summer  many 
years  ago :  that  defendant  Dunigan  sued  him  for  rent. 

Exemplifications  of  two  judgments  were  put  in  against 
Patrick  Dunigan  and  Michael  Dunigan.  The  deputy  sheriff 
proved  receiving  writs  of  execution  under  the  judgments, 
and  the  advertising  of  the  lot  in  question,  and  selling  the 
interest  and  title  of  Patrick  Dunigan  and  Michael  Dunigan 
in  the  premises  on  the  25th  of  September,  1872. 

A  sheriff's  deed  to  purchaser,  James  Flannigan,  dated 
3rd  of  January,  1873,  and  deed  from  Flannigan  to  Jex,  the 
plaintiff,  dated  2nd  of  March,  1874,  were  proved  by  plaintiff. 

On  cross-examination,  the  plaintiff  said  he  once  had  a 
deed  which  he  got  from  John  Dunigan,  produced,  dated 
23rd  of  November,  1858,  registered  following  day — Michael 
and  Patrick  Duniofan  to  John  Dunio-an,  defendant,  in  fee, 
conveying  the  premises  in  question ;  he  knew  the  witness 
to  it,  who  was  dead. 

Upon  this  evidence  the  plaintiffs  rested  their  case. 

On  the  part  of  the  defence,  the  deed  last  above  referred  to 
was  proved,  as  shewing  no  title  in  the  execution  debtor, 
Patrick,  at  the  time  of  the  judgments  or  executions,  and 
that  the  plaintiffs  took  nothing  under  the  sheriff's  deed. 

The  plaintiffs'  counsel  submitted  that  no  defence  was 
proved,  and  asked  the  learned  Judge  if  he  should  call 
rebutting  evidence. 

The  learned  Judge  rided  that  as  Patrick  was  in  posses- 
sion and  under  the  lease  to  Hicks,  and  defendant  Dunigan 
claimed  as  landlord  of  Hicks,  that  evidence  in  reply  need 
not  be  called,  and  that  the  plaintiffs  were  entitled  to  a  ver- 
dict :  that  the  seizin  of  Patrick  should  be  presumed  from 
his  possession,  and  that  such  presumption  was  not  rebutted 
by  proving  that  in  1858  he  and  his  brother  made  a  deed  to 
defendant  John  ;  and  a  verdict  was  entered  for  the  plaintiffs. 

In  Easter  term  May  18, 1876,  Hector  Cameron,  Q.  C, 
obtained  a  rule  to  set-  aside  the  verdict,  and  to  enter  a 
verdict  for  defendant,  on  the  ground  that  the  evidence 
shewed  that  no  title  to  the  land  in  question  passed  to  the 
plaintiffs  under  the  sheriff's  sale. 
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In  this  term,  August  31,  1876,  Armour,  Q.  C,  shewed 
cause  and  cited  Doe  d.  Knight  v.  Smythe,  4  M.  &  S.  343 ; 
Doe  Manvers  v.  Mizem,  2  Moo.  &  R.  58  ;  Craven  v.  Smith, 
L.  K  4  Ex.  146. 

Hector  Cameron,  Q.  C,  suppported  the  r.ule,  and  cited 
Doe  Pettitt  v.  Raymond,  6  U.  C.  R.  501  ;  Nolan  v.  Fox,  15 
O.  P.  565  ;  McLeod  v.  Austin,  37  U.  C.  R.  443 ;  Gihnour 
V.  Wallhridge,  22  C.  P. 

September  26,  1876.  Morrison,  J.— These  plaintiffs 
are  not  claiming  a  right  to  the  possession  of  the  premises 
as  landlords  of  the  defendant.  Hicks,  but  on  the  ground 
that  Hicks  is  not  entitled  to  retain  possession,  his  lessor? 
Patrick  Dunigan,  having  no  title  at  the  time  he  got  his 
lease,  as  they  had  acquired  the  title  of  Patrick,  if  any, 
which  he  had  at  the  time  of  the  making  of  the  sheriff's 
deed,  3rd  January,  1873,  to  their  grantor,  and  that  the 
lease  Hicks  held  had  no  validity  as  against  the  plain- 
tiflfs.  It  is,  however,  quite  consistent  that  Patrick 
may  have  acquired  a  new  right  to  the  possession,  or 
that  the  defendant  John  Dunigan  had  become  Hicks' 
landlord,  and  that  he  was  in  under  him.  The  defendant 
John  Dunigan  obtained  a  Judge's  order  allowing  him  to 
come  in  and  defend  as  landlord  of  Hicks,  and  I  think  we 
may  fairly  assume  that  the  materials  upon  which  the 
order  was  granted  shewed  he  was  landlord  or  entitled  to 
the  possession,  and  in  his  notice  of  claim  he  claimed  title 
to  the  possession  under  a  deed  from  Patrick  and  Michael 
Dunigan,  as  well  as  under  a  deed  from  Patrick  alone,  and 
he  proved  at  the  trial  a  deed  from  the  two  Dunigans  to 
him,  made  in  1858.  The  plaintiffs  rested  their  proof  of 
title  upon  the  judgment  and  fi.  fa.  against  Patrick,  and 
the  deed  from  the  sheriff  in  January,  1873,  and  a  deed 
from  the  sheriff's  vendee  toj  plaintiff,  made  2nd  March, 
1874,  also  proving  that  the  premises  had  been  in  the 
possession  of  Patrick,  the  execution  debtor ;  and  they  called 
the  defendant  Hicks  to  prove  that  he  went  into  posses- 
sion under  a  lease  or  instrument  made  by  Patrick  to  him, 
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dated  7tli  January,  1873,  and  after  the  making  of  the 
sheriff's  deed.  The  plaintiffs  having  thus  made  a  prima 
facie  case,  the  defendant  in  answer  proved  the  conveyance 
to  him  of  Michael  and  Patrick  in  1858,  prior  to  the  judg- 
ment, &c.,  thus  shewing  no  title  in  Patrick  at  the  time 
of  the  judgment,  ji.  fa.,  &c.  The  plaintiffs  submitted 
they  were  not  bound  to  rebut  that  title.  The  learned 
Judge  was  of  that  opinion,  and  that  the  plaintiffs  were 
entitled  to  succeed  as  the  case  stood,  and  he  entered  a  ver- 
dict for  them. 

No  objection  appears  to  have  been  urged  at  the  trial  that 
the  defendant  Dunigan,  defending  as  landlord,  was  estopped 
from  thus  shewing  title  in  himself  at  the  time  of  the  judg- 
ment, seizure,  and  deed  from  the  sheriff. 

On  the  argument  of  this  rule,  it  was,  however,  contended 
by  Mr.  Armour  that  the  defendant  was  not  entitled  to  set 
up  such  a  title  or  defence,  as  it  was  one  that  Hicks  could 
not  have  set  up. 

Now  Hicks  was  not  in  as  a  tenant  under  the  plaintiffs. 
He  went  into  possession  under  a  lease  made  after  the  plain- 
tiffs' grantor's  title  accrued,  and  a  year  before  their  own 
title,  and  it  is  quite  consistent  that  Patrick  may  have 
acquired  a  new  title  to  the  possession,  or  that  John 
Dunigan  had  become  Hicks's  landlord  and  entitled  to  the 
poss9ssion  at  the  time  the  action  was  brought.  Nothing 
appeared  to  shew  that  John  was  not  Hicks's  landlord ,  or  to 
preclude  him  from  shewing  title  in  himself  to  defend 
Hicks's  possession.  A  landlord  has  an  absolute  right  to 
come  in  and  defend,  provided  he  makes  out  to  a  Judge  that 
he  is  entitled  to  possession:  Butler  v.  Meredith^  11  Ex.  85. 

And  as  said  by  Piatt,  B.,  in  that  case,  p.  98 :  Here  the  party 
has  been  admitted  to  defend,  and  what  right  is  there  to 
displace  him  or  prevent  him  at  the  trial  shewing  title  and 
the  right  of  possession  in  himself  ? 

It  did  not  appear  that  the  defendant  John  was  setting 
up  any  defence  inconsistent  with  Hicks's  title  as  tenant ;  in 
fact,  it  appears  on  the  Judge's  notes  that  he  was,  in  another 
action,  suing  Hicks  as  his  tenant  for  rent.  On  the  whole, 
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as  the  learned  Judge  held,  upon  the  plaintiffs'  counsel 
asking  if  it  was  necessary  to  rebut  the  defendants'  title,, 
that  it  was  not,  there  must  be  a  new  trial  without  costs. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 

Rule  absolute. 


Simpson  v.  Howitt. 

Bent — Acceptance  of  Note  therefor — Agreement — Rigid  to  distrain. 

The  mere  taking  of  a  note  for  rent  will  not  take  away  the  right  to  dis-^ 
train,  but  it  is  otherwise  where,  in  consideration  of  receiving  it,  the 
landlord  expressly  agrees  to  wait  until  it  has  been  dishonoured. 

The  plaintiff  being  unable  to  pay  his  rent  in  arrear,  defendant,  his  land- 
lord, proposed  to  him  to  go  to  the  bank,  and  that  defendant  would 
endorse  his  note  for  the  amount,  on  which  defendant  could  get  the 
money,  defendant  saying  that  if  the  plaintiff  could  not  pay  it  in  full  at 
maturity  he  would  renew.  This  was  done,  and  defendant  by  discount- 
ing the  note,  which  was  not  due  until  March,  obtained  the  money.  The 
bank  already  held  other  notes  given  for  previous  rent.  In  January, 
however,  the  notes  being  still  in  the  bank,  the  defendant  distrained. 
Held,  that  this  evidence  shewed  that  defendant  obtained  the  notes  upon 
an  express  agreement  that  his  right  to  distrain  should  be  suspended 
until  they  were  dishonoured ;  and  that  the  distress  therefore  was  not 
warranted. 

Replevin  :  The  defendant  avowed  for  $800  rent  due 
under  a  demise.  The  case  chiefly  turned  on  the  4th,  5th, 
and  6  th  pleas. 

Fourth  plea,  on  equitable  grounds,  as  to  the  sum  of  $400, . 
parcel,  &c.,  that  before  the  said  time,  &c.,  on  the  3rd  of  No- 
vember, 1875,  that  plaintiff  by  his  promissory  note,  promised 
to  defendant  or  order,  three  months  after  the  date  thereof, 
$400,  parcel  of  the  sum  alleged  to  be  due  for  rent,  with 
certain  interest  thereon,  and  delivered  the  note  to  the 
defendant,  and  the  defendant  received  the  note  for  and 
on  account  of  the  said  sum  of  $400,  parcel,  &c.,  and  the 
defendant  endorsed  the  note  to  the  Canadian  Bank  of 
Commerce,  who  became  and  were  at  the  time  when  &c.,  the 
holders  of  the  said  note.  And  as  to  the  residue  of  the  sum,, 
alleged  to  be  due  for  rent,  that  before  the  said  time  when,. 
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&c.,  on  the  7th  of  December,  1875,  the  plaintiff  made  his 
other  promissory  note,  and  promised  to  pay  plaintiff  or 
order,  at  a  certain  time  which  had  not  elapsed  at  the  said 
time,  &c.,  viz.,  three  months  after  the  date  thereof,  S400,. 
the  residue  of  the  said  sum  alleged  to  be  due  for  rent,  and 
delivered  the  note  to  the  defendant,  and  the  defendant 
received  the  note  for  and  on  account  of  the  said  sum  of 
$400,  kc.  And  the  defendant  then  afterwards  duly  indorsed 
the  note  to  the  Canadian  Bank  of  Commerce,  who  became 
and  w^ere  at  the  said  time,  &c.,  the  holders  of  the  note. 

Fifth  plea:  that  at  the  request  of  the  defendant  the 
plaintiff  made  similar  notes,  and  that  the  defendant  received 
the  notes  in  satisfaction  and  discharge  of  the  rent. 

Sixth  plea,  on  equitable  grounds  :  that  after  the  rent  in 
the  avowry  mentioned  became  due  and  payable  the  plain- 
tif}',  at  the  request  of  the  defendant,  made  and  delivered 
to  the  defendant  the  promissory  notes  of  the  plaintiff,  pay- 
able to  the  order  of  the  defendant,  for  the  full  amount  of 
the  said  rent ;  and  thereupon,  in  consideration  thereof  it 
was  then  agreed  by  and  between  the  plainti^^'  and  the 
defendant,  that  the  defendant  should  not  by  distress  or 
otherAvise  enforce,  or  attempt  to  enforce,  payment  of  the 
said  rent  until  the  promissory  notes  or  any  promissory 
note  which  should  be  thereafter  given  in  renewal  thereof 
should  be  dishonoured,  and  that  at  the  said  time  when, 
&c.,  one  of  the  said  promissory  notes,  &c.,  for  $400  had 
become  due  and  payable,  and  the  other  of  the  said  notes, 
a  note  for  $400,  had  been  dishonoured,  and  renewed,  and  the 
defendant  had  accepted  and  received  the  note  given  in 
renewal  thereof,  which  note  so  given  in  renewal  thereof  had 
not  become  due  and  payable  at  the  said  time  when,  &c. 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Gwynne,  J.,  at  the  last  Spring 
Assizes  at  Guelph. 

At  the  trial  the  following  facts  appeared  :  The  plaintiff 
held  under  lease  from  the  defendant  certain  premises  at  a 
rental  of  $400  a  year,  payable  half  yearly,  on  the  25th  of 
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March  and  25th  of  September  :  that  a  short  time  before  the 
distress  in  question,  which  was  made  on  the  15th  of  January, 
1876,  the  defendant  saw  the  plaintiff  and  asked  him  if  he 
could  pay  the  rent  then  due,  which  he  said  was  $600,  but 
that  he  would  allow  him  $200  for  damages  which  the 
defendant's  cattle  had  caused  to  the  plaintiff.  The  plaintiff 
said  that  he  did  not  think  he  could.  The  defendant  then  said 
"  We  will  go  to  the  bank,  I'll  endorse  your  note,  and  I  can 
get  the  money."  They  went  to  the  bank,  where  there 
were  then  two  notes  which  had  been  given  for  rent,  one 
due  and  the  other  not.  It  appeared  the  defendant  had 
previously  taken  plaintiff's  note  for  rent.  The  plaintiff 
then  signed  the  note  for  $400,  dated  7th  December,  1875, 
at  three  months,  due  March  10,  1876,  and  the  defendant 
endorsed  it,  and  got  the  mone}^  on  it  from  the  bank.  The 
note  overdue  was  for  $645,  and  it  was  then  renewed  for 
three  months,  falling  due  9th  of  March,  1876  ;  the  other 
note  in  the  bank  was  for  $439.75,  falling  due  4th  of  Feb- 
ruary, 1876.  All  the  rent  due  on  the  26th  of  September, 
1875,  was  covered  by  these  notes,  and  at  the  time  of  the 
distress  they  were  all  the  property  of  the  Bank  of  Com- 
merce. The  defendant  stated  that  when  the  last  note  for 
$400  was  given  it  was  understood  that  if  the  plaintiff  was 
unable  to  meet  it  at  maturity,  or  only  in  part,  he  promised 
to  renew  it.  Before  distraining  the  defendant  made  no 
demand  of  the  rent,  nor  gave  notice,  nor  assigned  any 
reason  for  his  distraining.  The  plaintiff  swore  that  if  he 
had  had  notice  he  would  have  endeavoured  to  have  gotten 
the  rent  for  the  defendant. 

Upon  this  evidence  the  learned  Judge  was  of  opinion 
the  right  to  distrain  was  gone,  and  he  entered  a  verdict  for 
the  plaintiff. 

During  Easter  term,  May  18,  1876,  If.  C.  Cameron,  Q.C., 
obtained  a  rule  to  set  aside  the  verdict  and  to  enter  a  non- 
suit or  verdict  for  the  defendant,  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
and  on  the  ground  of  the  learned  Judge  holding  as  he 
did  at  the  trial. 
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In  this  term,  September  2,  1876,  Bethune,  Q.C.,  shewed 
cause,  and  cited  Davis  v.  Gyde,  2  A.  &  E.  623 ;  Ahrey  v. 
Crux,  L.  R.  5  C.  R  37  ;  Youvg  v.  Austen,  L.  R  4  C.  P. 
533;  Keen  v.  Priest,  4  H.  &  N.  236  ;  Hope  v.  TF/ii^e,  22 
C.  P.  5  ;  Miller  v.  M^Zer,  17  C.  P.  226. 

M.  C.  Cameron,  Q.  C,  supported  the  rule,  and  cited 
Simon  v.  Lloyd,  2  C.  M,  &  R.  187;  Betteshaw  v.  5wc/c,  11 
C.  P.  12.    He  asked  leave  to  add  an  additional  replication. 

September  26,  1876.  Morrison,  J. — I  am  of  opinion 
that  tlie  verdict  was  properly  entered  for  the  plaintiff. 
On  the  argument,  no  authority  was  cited  in  favour  of  the 
defendant.  It  was,  however,  contended  that  the  taking 
of  a  note  was  no  answer  to  the  exercise  of  the  defendant's 
right  to  distrain. 

The  facts,  however,  proved  at  the  trial,  supported  the 
pleas  of  the  defendant,  and  as  the  defendant  took  issue  on 
them,  the  plaintiff,  on  the  pleadings,  was  entitled  to  a 
verdict  on  those  issues. 

If  they  were  no  answer  to  the  avowry,  then  the  defen- 
dant should  have  demurred. 

But  with  regard  to  the  main  question,  the  case  of  Davis 
V.  Gyde,  2  A.  &  E.  623,  is  an  authority  to  shew  that  the 
taking  of  a  promissory  note  for  rent  in  arrear,  will  not, 
until  payment  is  actually  made,  operate  as  a  satisfaction  of 
the  rent,  or  take  away  or  even  postpone  the  right  of  the 
landlord  to  distrain.  But  it  seems  to  me  that  decision 
is  subject  to  some  qualification,  such  as  the  absence  of  an 
express  agreement  between  the  parties  that  the  landlord,  in 
consideration  of  receiving  the  note,  would  not  avail  himself 
of  the  other  remedies  until  the  maturity  of  the  note  and 
nonpayment  by  the  maker.  What  are  the  leading  facts  in 
this  case  ?  The  plaintiff's  rent  is  in  arrear.  The  defendant, 
his  landlord,  calls  on  him  and  enquires  if  he  can  then  pay 
his  rent.  The  plaintiff  says  he  can  not;  the  defendant 
says  "We  will  go  to  the  bank.  111  endorse  your  note  for  the 
amount  of  the  rent,  and  in  that  way  I  can  get  the  money." 
They  go  to  the  bank ;  the  plaintifi'  gives  his  note  at  three 
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months ;  the  defendant  endorses  it,  and  upon  it  the  defen- 
dant gets  the  amount  of  his  rent.  B}^  means  of  this  note, 
^nd  promissory  notes  given  in  like  manner  by  the  plaintiff, 
the  defendant  conditionally  got  all  the  rent  due  at  the 
time  of  the  distress.  The  notes  were  not  payable  until 
March.  The  defendant,  without  notice  to  the  plaintiff 
that  he  repudiated  the  arrangement  for  any  cause,  or  a 
demand  of  the  rent,  distrained  on  the  1 4th  January,  the 
notes  then  being  in  the  hands  of,  and  the  property  of  the 
bank  who  discounted  them. 

In  Simon  v.  Lloyd,  2  C.  M.  &  R.  187  the  defendant  sent 
the  plaintiff  his  acceptance,  which  was  pleaded  as  being 
in  satisfaction. 

Parke,  B.,  in  giving  judgment,  said,  at  p.  189,  referring  to 
the  acceptance :  "  That  is  a  valuable  consideration  for  an 
agreement  by  the  plaintiff,  that  his  right  to  sue  should  be 
suspended.  It  is,  in  effect,  an  agreement  not  to  sue  for  a 
•certain  time,  in  consideration  of  receiving  an  authority  to 
use  the  defendant's  name  for  a  certain  amount,  during  the 
period  of  two  months." 

And  in  Baker  v.  WalJcev,  14  M.  &  W.  465  the  defendant 
pleaded,  to  an  action  on  a  note,  that  he  gave  the  note  to 
the  plaintiff  on  account  of  a  judgment  debt  which  the 
plaintiff  had  recovered  against  him,  and  the  plea  was  held 
bad.  During  the  argument  Davis  v.  Gf-yde,  2  A.  &  E.  623, 
was  referred  to  as  shewing  that  the  givinof  of  a  note  did 
not  suspend  the  right  of  distress  until  the  note  was  due. 

Parke,  B.,  remarked,  p.  467,  "There  was  no  averment  there 
of  any  express  agreement,"  and  the  learned  Baron,  in  giving 
the  judgment  of  the  Court,  says,  p.  468  :  "  A  promissory  note, 
although  not  a  specialty,  resembles  a  specialty,  and  at  all 
events  it  is  a  security.  Where  a  man  who  has  a  judgment 
debt  takes  from  his  debtor  a  promissory  note  for  the  amount, 
payable  at  a  certain  time,  it  must  be  inferred  that  he  thereby 
enters  into  an  agreement  to  suspend  his  remedy  for  that 
period,  and  if  so,  that  is  a  good  consideration  for  the  giving 
of  the  note.  Here  there  being  a  judgment  debt,  a  promis- 
sory note  is  given  for  the  amount  of  it,  and  that  is  evidence 
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of  an  agreement  to  suspend  the  judgment  until  the  note  is 
■due,  which  is  a  sufficient  consideration  to  support  an  action 
on  the  note." 

That  case  is  an  authority  in  favour  of  the  plaintiff's  con- 
tention, viz.,  that  thei'e  was  an  agreement  on  the  part  of 
the  defendant  that  his  right  of  distress  should  be  suspended 
during  the  currency  of  the  notes.  The  making  of  the  notes 
at  thei'equest  of  the  defendant  for  his  accommodation,  and 
the  defendant  obtaining  the  money  from  the  bank  on  them, 
his  promise  to  the  plaintiff  that  if  at  maturity  he  could  not 
pay  them  that  he  would  renew  them,  with  the  other  cir- 
cumstances detailed  in  the  evidence,  form  in  my  judgment 
strong  evidence  that  the  defendant  obtained  the  notes  and 
discounted  them  upon  the  express  agreement  that  his  right 
to  use  his  remedy  by  distress  was  at  least  suspended  and 
postponed  until  they  fell  due  and  were  not  paid.  The  only 
reasonable  inference  to  be  drawn  from  the  facts  in  favour 
of  the  landlord  is,  that  he  received  the  note,  discounted  it, 
and  so  obtained  the  amount  of  his  rent  for  the  time  being, 
upon  the  understanding  that  if  the  note  was  not  paid  at 
maturity  he  might  then  resort  to  his  remedy  by  distress. 

I  may  here  remark,  that  at  the  time  the  defendant 
distrained,  the  plaintiff  was  not  only  liable  to  the  defen- 
dant for  the  amount  of  the  note,  but  he  was  also  liable  to 
the  Bank  of  Commerce,  and  the* defendant  had  his  rent  in 
his  pocket.  I  don't  think  it  necessary  to  inquire  whether 
or  not  the  defendant  had  an  equitable  right  to  avoid  or 
stay  the  distress.  I  think  on  the  whole  the  rule  should  be 
discharged.  During  the  argument  the  defendant  asked 
leave  to  add  a  replication  of  fraud.  I  see  no  ground  for 
doing  so. 

Harrison,  C.  J.,  and  Wilson,  J.,  concurred. 


Ride  discharged. 
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ADMINISTRATION  OF  JUS- 
TICE ACT. 

Purely  money  demand.''''^ — See 
Chose  in  Action,  Assignment  of. 

Poioer  of  Court  to  enter  verdict  or 
nonsuit.'] — See  Corporation,  1. 

Transference  to  Chancery — Purely 
money  demand.] — See  Covenants 
FOR  Title,  2. 

New  trial  refused  on  the  ground 
that  an  objection  open  on  the  plead- 
ings was  not  allowed  at  the  trial. 
— See  Insurance,  5. 

New  trial  refused  for  the  rejection 
of  evidence  though  admissible.] — 
See  Barrister. 


AGENT. 

See  Landlord  ai^d  Tenant. 


ASSAULT. 

Coverture.]-In  an  action  for  assault 
brought  by  a  married  woman,  the 
coverture,  if  not  pleaded,  forms  no 
ground  of  objection  to  the  verdict. 
— Soules  V.  Doan,  337. 
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ATTACHMENT  OF  DEBTS. 

Order  to  j^ay — Assignment  of  debt.] 
— Orders  upon  a  garnishee  to  attach 
and  to  pay  over  were  set  aside,  on 
its  being  shewn  that  the  debt  in 
question  had  been  assigned  by  the 
garnishee  before  the  judgment  cre- 
ditor had  obtained  his  judgment  ; 
but  no  costs  were  given,  as  the  assig- 
nees had  neglected  to  give  notice  of 
the  assignment  to  the  garnishee. — 
Grant  v.  McDonell,  412. 


ATTORNEYS  &  SOLICITORS. 

1 .  Misconduct- Ajyjdication  against. 
—  On  an  application  against  an 
attorney  to  answer  the  matters  in 
affidavits,  the  Court,  upon  the  affi- 
davits set  out  in  the  report  was 
not  satisfied  that  the  relation  of  attor- 
ney and  client  ever  subsisted  between 
the  attorney  and  the  applicants, 
though  he  had  acted  as  attorney 
for  a  firm  of  which  one  of  them  was 
a  member,  nor  that  there  was  such 
professional  misconduct  as  to  require 
further  action  ;  there  had  been  also 
a  long  delay  in  making  the  applica- 
tion, which  was  not  satisfactorily  ac- 
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counted  for  ;  and  the  rule  therefore 
was  discharged.  It  appeared,  how- 
ever, that  while  acting  as  attorney 
for  the  assignee  in  insolvency  of  the 
firm,  he  had  attempted  as  a  creditor 
of  the  firm  to  secure  a  preference 
for  himself.  Such  conduct  was 
strongly  censured,  and  the  rule 
under  the  circumstances  discharged 
without  costs. 

The  authorities  and  practice  as 
to  such  applications  reviewed. — In 
re  Attorney,  171. 

2.  Statute  of  Limitations — Part 
imytnent —  Acknowledgiaent?^  —  The 
plaintiff",  an  attorney,  had  an  account 
for  costs  against  defendant,  a  mer- 
chant, for  services  rendered  before 
1870,  and  which  was  therefore  barred 
by  the  statute.  It  appeared  that  in 
1872  the  plaintiff"  ord':'red  goods  of  the 
defendant,  without  any  agreement  at 
the  time  as  to  how  they  were  to  be 
paid  for,  but  after  defendant  had  ren- 
dered his  account  for  them  the  plaintiff 
told  him  or  his  clerk  that  he  had 
credited  it  against  his,  the  plaintiff's 
account,  to  which  defendant  as- 
sented. In  1875  the  plaintiff  wrote 
to  defendant,  sending  his  account 
and  asking  for  payment,  and  stating 
that  he  had  credited  defendant's  ac- 
count rendered.  The  defendant's 
clerk  answered  repudiating  the 
claim. 

Held,  1.  That  there  was  no  evi- 
dence of  any  payment  on  account  to 
take  the  case  out  of  the  statute, 
there  being  no  act  on  defendant s  part 
amounting  to  payment;  and,  2. 
That  the  letter  if  it  had  contained 
any  acknowledgment  would  have 
been  inoperative,  not  being  signed 
by  defendant  himself. — Ball  v.  Par- 
ker, 488. 

Bee  Barrister. 


BARRISTER. 

Witness^ — The  senior  counsel  for 
the  plaintiff"  at  the  trial,  a  j)artner 
of  the  attorney  above  mentioned,  of- 
fered himself  also  as  a  witness  for 
the  plaintiff,  to  corroborate  the  evi- 
dence of  his  partner,  but  was  re- 
jected, the  learned  Judge  saying  that 
he  must  choose  between  the  posi- 
tions of  advocate  and  witness,  and 
must  cease  to  act  as  counsel  if  he 
desired  to  give  evidence.  Held,  that 
he  was  a  competent  witness,  and 
could  not  properly  be  rejected  ;  but 
a  new  trial  was  refused  upon  this 
ground,  under  37  Vic.  ch.  7,  sec.  34, 
the  Court  being  of  opinion  that  no 
substantial  wrong  or  miscarriage 
had  been  occasioned  thereby. 

Remarks  upon  the  impropriety 
of  such  evidence,  though  strictly  ad- 
missible.— Davis  V.  Canada  Far- 
mers' Mutual  Ins.  Co.,  452. 

See  Landlord  and  Tenant. 


BILLS  AND  NOTES. 

Distress.'\ — Taking  a  note  does  not 
take  away  the  right  to  distrain. — 
Simpson  v.  Howett,  610. 

See  Chattel  Mortgage,  1. 


BONUS. 

To  aid  Railway.'] — See  Railways 
and  R.  W.  Co.'s,  1. 


BOUNDARY. 
See  Survey. 


BRIDGES. 
See  Ways,  2. 
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BRITISH  NOETH  AMERICA 
ACT. 

Remarks  as  to  tbe  proper  func- 
tions of  a  legislative  body  and  the 
division  of  legislative  power  under 
this  Act. — Re  Hamilton  and  North 
Western  R.  W.  Co.  and  the  Muni- 
cipal Corporation  of  the  County  of 
Halton,  93. 


BY-LAW. 

Confirmed  hy  Statute  after  moved 
against — Costs  in  such  case-l — See 
Municipal  Corporation,  1. 

See  Public  Schools,  2 — Ways,  5. 


CARRIERS. 

Construction  of  conditions  on  ship- 
ping  note.]  —  See  Railways  and 
R.  W.  Co.'s,  2. 


CASE  RESERVED. 
See  Criminal  Law. 


CERTIFICATE. 

Of  discharge  of  mortgage. 
Registry  Laws. 


See 


Of  magistrate  as  to  fire.'] — See 
Insurance,  1,  5. 


CHAMPERTY  AND  MAIN- 
TENANCE. 

See  Chose  in  Action,  Assignment 

OF. 


CHATTEL  MORTGAGE. 

1.  Right  of  partner  to  give  — 
Future  liability  —  Application  of 


Chattel  Mortgage  Act  —  Possession 
taken  hy  mortgagee  —  Seizure  hy 
sheriff — Damages.] —  One  partner 
of  a  firm  authorized  the  other  to 
obtain  an  endorser,  in  order  to  raise 
money  from  a  bank  :  Held,  that  if 
express  authority  was  required,  this 
empowered  the  partner  to  mortgage 
all  the  stock-in-trade  of  the  firm  to 
secure  such  endorser. 

A  chattel  mortgage  need  not  be 
under  seal ;  and  when  it  contains  no 
re-demise,  the  mortgagee  may  take 
immediate  possession. 

A  mortgage,  given  to  secure  the 
mortgagee  against  liability  on  notes 
to  he  endorsed  by  him,  is  valid  at 
common  law,  and  not  being  pro- 
vided for  by  the  Chattel  Mortgage 
Act,  C.  S.  U.  C.  ch.  45,  is  excluded 
from  its  operation,  and  not  avoided 
by  it. 

The  mortgagee  having  taken  pos- 
session of  the  goods,  they  were  seized 
by  the  sheriff",  under  an  attachment 
against  one  of  the  partners  as  an 
absconding  debtor,  and  afterwards 
delivered  by  the  sheriff*  to  the  assig- 
nee in  insolvency  of  such  partner. 
Queer e.  whether  the  sheriff"  was  en- 
titled to  question  the  mortgage  on 
behalf  of  creditors  without  proof  of 
the  debt  on  which  the  attachment 
was  founded.  In  this  case  no  such 
debt  existed,  for  the  note  given  for 
the  debt  was  not  due  when  the 
attachment  issued.  Semhle,  also, 
that  the  sheriff"  had  no  right  to  ob- 
ject that  the  notes  secured  by  the 
mortgage  were  not  properly  stamped. 

Held,  also,  that  the  sheriff  had  no 
right,  either  as  representing  the  at- 
taching creditor,  or  the  assignee  iu 
insolvency  of  one  of  the  partners, 
to  take  the  goods  out  of  the  pos- 
session of  the  mortgagee  :  that  he 
was  liable  for  the  full  amount  of  the 
plaintiff^s  interest  in  them  ;  and  that 
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his  having  handed  them  over  to  the 
assignee  could  form  no  ground  for 
reducing  the  damages. 

But,  a  verdict  having  been  ren- 
dered for  that  sum,  it  was  made  a 
condition,  on  refusing  a  new  trial, 
that  the  plaintiff  should  assign  to 
the  sheriff'  his  interest  in  the  mort- 
gage, so  that  the  sheriff"  might,  if 
possible,  recoup  himself. — Paterson 
V.  Maughan  et  ah,  371. 

2.  G.  S.  U.  G.  c.  45,  s.  ^—Bemoml 
of  goods  to  another  county — Omission 
to  file  there — Fur  chase  with  notice  of 
the  mortgage?^ — Sec.  9  of  the  Chat- 
tel Mortgage  Act,  C.  S.  U.  C.  c.  45, 
provides  that  in  the  event  of  the 
permanent  removal  of  the  goods 
mortgaged  into  another  county,  a 
certified  copy  of  the  mortgage  shall 
be  filed  in  such  county  within  two 
months  from  such  removal,  otherwise 
the  mortgage  shall  be  null  and 
void  as  against  subsequent  purchasers 
and  mortgagees  for  valuable  consi- 
deration, as  if  never  executed." 

Held,  that  the  words  "  in  good 
faith,"  found  in  sees.  3  and  4  of  the 
Act,  could  not  be  imported  into  this 
section  after  "  mortgagees  "  •  and 
that  a  purchaser  for  value  of  the 
goods,  though  with  notice  of  the 
mortgage,  was  entitled  as  against 
the  mortgagee. — Morroio  v.  Rorke, 
500. 

CHEQUE. 

Effect  of)  as  2)a'f/7nent.'\ — See  Pay- 
ment. 

CHOSE  IN  ACTION,  ASSIGN- 
MENT OF. 

Assignynent  of  judgment  and  cove- 
nant— 35  Vic.  ch.  12,  0. — A.  J.  Act, 
1873,  sec.  2 — Ghamperty  and  main- 
tenance.\-Orie  D.had  recovered  three 


judgments  against  different  persons, 
one  in  the  County  Court  and  two  in 
the  Queen's  Bench.  The  defendants, 
being  assignees  of  these  judgments, 
received  payment  of  and  discharged 
the  County  Court  judgment,  and 
afterwards  by  deed  assigned  to  one 
F.  the  said  several  judgments,  cove- 
nanting that  they  had  received  no 
payment  thereon,  and  had  not  re- 
leased a^?y  part  *-;hereof.  F.  assigned 
to  M.  "  the  said  several  judgments," 
and  said  assignment  to  him,  ''and 
all  benefit  to  be  derived  therefrom, 
either  at  law  or  in  equity."  And 
M.,  by  deed,  endorsed  on  the  assign- 
ment to  himself,  assigned  to  the 
plaintiff*  all  his  right,  title,  in- 
terest, and  claim  to  and  in  the  said 
several  judgments  referred  to  in  the 
within  assignment  thereof." 

Held,  Morrison,  J.,  doubting, 
that  the  plaintiff  could,  in  his  own 
name,  sue  the  defendants  on  their 
covenant,  either  as  assignee  of  the 
covenant  under  the  35  Yic.  ch.  12, 
O.,  or  as  having  an  equitable  right 
to  enforce  the  covenant  against  de- 
fendants for  a  purely  money  de- 
mand," under  sec.  2  of  the  Ad- 
ministration of  Justice  Act  of  1873; 
and  that  it  could  not  be  said  that 
there  being  no  judgment  to  assign 
the  covenant  could  not  be  assigned 
as  incident  to  it,  for  defendants  by 
their  deed  and  covenant  were  estop- 
ped from  asserting  that  the  judg- 
ment had  then  been  paid. 

held,  also,  that  there  was  clearly 
no  champerty  or  maintenance  in  the 
assignment  from  F.  to  M.,  or  from 
M.  to  the  plaintiff. — Cole  v.  Bank 
of  Montreal,  54. 

See  Attachment  of  Debts. 


COMMISSION. 
On.  Sale  of  Land.'\ — See  Sale  oF Land., 


DIGEST  OF  CASES. 


621 


COMPASS. 
Variations  of.] — See  Survey. 


CONTRACT. 

Rescission  of^^—See  Stoppage  in 
Transitu. 

CONTRACTORS. 

Employed  hy  Muiiicijxd  Corpora' 
Hon — Liability  of  coiporatiou  for 
negligence'] — See  Municipal  Corpo- 
rations, 2. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Ways,  1. 


OONTROYERTED  ELECTIONS. 
See  Parliamentary  Elections. 

CORONER. 

Inquisition —  Uncertainty —  Other 
objections.] — A  coroner's  inquisition 
on  the  body  of  P.  M.  found  that  S. 
G.  on,  &c.,  at,  tfec,  "did  feloniously 
and  maliciously  kill  and  slay  one  P. 
M.,  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity, 
in  self  defence  of  him,  the  said  S. 
G.,  without  malice  or  intent  to 
kin." 

Held,  that  it  must  be  quashed,  on 
the  application  of  S.  G.,  as  not  dis- 
closing \vith  certainty  any  criminal 
offence  on  his  2:>art. 

Semble,  that  it  was  also  a  fatal  ob- 
jection that  twelve  jurors  did  not 
concur  in  the  finding. 

The  Christian  and  surnames  of  all 
the  jurors  need  not  be  appended  to 


the  inquisition  where  they  are  given 
in  the  body  of  it. — Regina  v.  Gold- 
ing,  259. 


CORPORATION. 

\.  Employment  of  clerh-Corporate 
seal — Verdict  of  jury,  effect  of — 37 
Vic.  ch.  7,  sec.  33.] — A  resolution 
passed  by  defendants,  that  the  plain- 
tiff be  engaged  for  the  society's  office 
as  a  clerk,  "at  three  months,  on 
trial,  at  a  salary  of  ^800  per  an- 
num." 

Held,  clearly,  not  to  support  a 
count  alleging  his  employment  for  a 
year. 

Held,  also,  looking  at  the  statutes 
incorporating  defendants,  C.S.  XJ.  C. 
ch.  53,  37  Vic.  ch.  50  D.,  the  dura- 
tion and  character  of  plaintiff's  em- 
ployment, and  the  circumstances  of 
his  appointment,  as  set  out  in  the 
report,  that  the  contract,  so  far  as  exe- 
cutory, must  be  under  the  defendants* 
corporate  seal. 

A  cheque  operates  as  payment 
until  it  has  been  presented  and  pay- 
ment refused.  In  this  case,  on  the 
evidence  set  out,  it  was  held  the 
plaintiff  had  received  the  cheque 
as  payment ;  and  the  jury  having 
found  otherwise  a  new  trial  was 
granted. 

37  Vic.  ch.  7  sec.  33— the  A.  J. 
Act,  1874 — does  not  empower  the 
Court  to  enter  a  nonsuit  or  verdict 
except  in  cases  where  before  the  Act 
the  Court  would  have  done  so,  on 
leave  reserved. 

Contra,  where  the  trial  is  before 
a  Judge  without  a  jury  :  33  Yic. 
ch.  7,  sec.  6,  O. — Huglies  v.  The 
Canada  Permanent  Loan  andSavings 
Society,  22L 

2.  Expidsion  of  member — Action 
therefor — Libel — Privileged  commu- 


622 


DIGEST  OF  CASES. 


nication.']  —  The  plaintiff  being  a 
member  and  a  Vice-President  of 
the  Commercial  Travellers'  Asso- 
ciation, incorporated  by  37  Yic.  ch. 
96,  D.,  was  charged  with  using 
abusive  language  towards  the  pres- 
ident and  other  members,  and 
with  improper  conduct  at  a  meeting 
of  the  directors.  A  committee  of 
seven  was  appointed,  of  whom  the 
plaintiff  chose  three,  to  investigate 
these  charges,  and  four  of  the  com- 
mittee made  a  report  finding  the 
charges  proved.  This  report  was 
adopted  by  the  association,  and  the 
directors  afterwards  passed  a  resolu- 
tion expelling  the  plaintiff.  The 
plaintiff  appealed  to  the  next  general 
monthly  meeting,  which  decided  to 
let  the  appeal  drop,  and  to  sustain 
the  action  of  the  directors  :  bnt  at  a 
subsequent  general  meeting  the  re- 
solution of  expulsion  was  rescinded. 
The  railway  companies  had  been 
notified  by  the  defendants  of  the 
plaintiff's  removal,  by  which  he  was 
compelled  to  pay  higher  fares  than 
if  he  had  been  a  member. 

The  plaintiff  published  a  paper 
purporting  to  be  on  behalf  of  the 
association,  in  which  the  whole  mat- 
ter was  discussed  in  an  address  from 
himself,  and  very  offensive  and 
violent  language  was  used  towards 
the  president  and  other  members ; 
and  the  directors,  in  reference  to 
this,  passed  a  resolution  repudiating 
the  publication  as  being  on  behalf 
of  the  association,  and  censuring  the 
plaintiff  in  strong  language  for  its 
appearance.  The  plaintiff  having 
sued  the  association  for  the  expul- 
sion, and  for  the  libel  contained  in 
the  resolution. 

Ileld^  that  the  plaintiff  could  not 
recover  :  that  the  expulsion  by  the 
directors,  without  having  themselves 
tried  the  matter,  and  without  notice 
to  the  plaintiff,  was  informal  and 


void  :  that  the  plaintiff  therefore  was 
not  expelled,  as  alleged,  so  that 
there  was  no  cause  of  action  there- 
for :  that  any  loss  sustained  was  the 
loss  of  his  employers,  not  his  own  ; 
and  that  the  alleged  libel  was  pri- 
vileged.— Cuthhert  v.  The  Com- 
mercial Travellers'  Association  of 
Canada,  578. 

Liability  of  corporation  on  parol 
contract']— See  Insurance,  6. 


COSTS. 

Recovery  of,  as  damages.'] — See 
Covenants  for  Title. 

Counsel  Fees  on  Election  Trials  ] 
— See  Parliamentary  Elections,  3. 

See  Public  Schools. 


COUNSEL. 
See  Barrister. 


COUNSEL  FEES. 
See  Parliamentary  Elections,  3. 

COVENANT. 

To  clear  and  fence — Construc- 
tion —  Forfeiture  —  Waiver.] — The 
lessee  covenanted  to  clear  up  and 
fence  five  acres  each  year,  and  to 
split  and  put  up  into  fences  500 
rails  each  year  to  fence  said  land 
cleared  by  him  ;  and  there  was  a 
right  of  re-entry  on  breach.  This 
number  of  rails  would  not  nearly 
fence  five  acres.  Held,  that  the 
covenant  was  satisfied  by  clearing 
five  acres  each  year  and  fencing  it 
with  a  fence  of  some  kind — in  this 
case  a  brush  fence — having  in  it  500 
rails. 
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Held,  also,  that  the  clearing  need 
not  be  in  blocks  of  five  acres  ;  and 
that  defendant  having  finished  clear- 
ing three  acres  which  had  been 
chopped  by  the  plaintiff,  part  of  a 
larger  field,  but  was  unfit  for  culti- 
vation without  logging,  burning, 
ike,  and  fenced  it  on  one  side  so  as 
to  form  a  lane  which  was  required 
between  this  fence  and  an  old  fence 
there  before,  and  having  cleared 
more  than  two  acres  elsewhere,  had 
complied  with  the  covenant. 

Where  a  covenant,  accompanied 
by  a  right  of  re-entry  on  breach,  is 
so  expressed  that  its  meaning  is 
doubtful,  and  the  tenant  in  good 
faith  has  done  what  he  supposed  to 
be  a  performance  of  it,  a  forfeiture 
will  not  be  enforced  ;  for  the  diffi- 
culty of  construing  the  covenant  is 
a  special  circumstance  entitling  the 
defendant  to  relief. 

Mere  knowledge  of,  or  acquies- 
cence in,  an  act  constituting  a  for- 
feiture does  not  amount  to  a  waiver  ; 
there  must  be  some  expenditure  of 
money  in  improvements,  or  some 
positive  act  of  waiver,  such  as  re- 
ceipt of  rent. — McLaren  v.  Kerr, 
507. 

Absence  of  covenant  to  pay  in  mort- 
gage.]— See  Frauds,  Statute  of. 


COVENANTS  FOR  TITLE. 

1 .  For  quiet  enjoyment — Costs  of 
defending  suit — Right  to  recover — 
The  defendants  having  conveyed  land 
to  T.  with  full  covenants,  T.  mort- 
gaged to  the  plaintiffs.  The  children 
of  T.  filed  a  bill  in  Chancery  against 
the  plaintiffs  and  others,  under  which 
a  decree  was  made  directing  the 
plaintiffs  to  convey  the  land  to  the 
plaintiffs  named  in  the  bill,  who 
shewed  a  good  title  as  against  both 
plaintiffs  and  defendants  herein  ;  and 


!  the  plaintiffs  thus  lost  the  land,  and 
[were  obliged  to  pay  their  own  and 
the  plaintiffs'  costs  in  the  suit  in 
!  Chancery. 

I     The  plaintiffs  thereupon  sued  the 
defendants  upon  the  covenant  for 
quiet  enjoyment  contained  in  their 
I  deed  to  T  :  Held,  that  they  were 
;  entitled  to  recover  all  the  costs  in- 
,  curred  by  them  in  defending  the 
I  Chancery   suit,  either  as  between 
j  party  and  party,  or  as  between  at- 
torney and  client,  it  not  appearing 
j  upon  the  evidence  that  such  costs 
j  were  either  needlessly  or  unreason- 
ably incurred. — The  Trust  and  Loan 
Company   of    Upper    Canada  v. 
Covert,  327. 

I  2.  Deed  and  mortgage  hook  — 
j  Action  on  covenants  in  the  deed — A. 
J.  Act,  1873,  s.  2.]— The  plaintiffs 
i  sued  defendants  on  their  covenant  for 
title  in  a  conveyance  of  land  to  the 
plaintiff,  alleging  as  the  breach,  that 
at  the  time  of  the  execution  of  the 
deed,  one  H.  was  possessed  of  part 
of  the  land  under  a  demise  from  de- 
fendants, on  which  part  was  a  stone 
wall,  whereby  the  plaintiff  was 
unable  to  build  on  said  wall, 
and  his  premises  were  injured. 
The  defendants  pleaded  that  the 
plaintiff  had  reconveyed  the  land  to 
them  by  way  of  mortgage,  with  the 
usual  covenants  for  title,  which  was 
still  in  force  and  unpaid.  The  plain- 
tiff replied,  on  equitable  grounds, 
that  the  mortgage  provided  for  pos- 
session by  him  until  default,  and 
that  no  default  had  been  made. 
Held,  on  demurrer,  that  the  action 
could  not  be  maintained,  nor  trans- 
ferred to  the  Court  of  Chancery, 
under  sec.  2  of  the  Administration 
of  Justice  Act,  1873,  not  being  for  a 
purely  money  demand. — Kavanagh 
v.  The  Coiyoration  of  the  City  of 
Khigston,  415. 
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CHIMINAL  LAW. 

1.  Qucere.^ — Whether  on  an  in- 
dictment for  obstructing  a  highway- 
tried  on  the  civil  side,  and  a  verdict 
for  the  crown,  the  verdict  can  be 
entered  for  the  defendants  on  leave 
reserved.  The  proper  course  is  to 
reserve  a  case  under  C.  S.  U.  C.  ch. 
112. — Beginav,  Fitzgerald,  297. 

See  Coroner — Justice  of  the 
Peace. 


DAMAGES. 

Wheo^e  sheriff  seized  goods  covered 
by  chattel  mortgage.] — See  Chattel 
Mortgage. 

Loss  of  profits  that  7}iight  have 
been  made  on  savj  logs  lost  by  defen- 
dant's negligence.] — See  Evidence,  4. 

See  Municipal  Corporations,  3. 


DEBENTURES. 

Sinking  fund  for — Appropriation 
of  interest  upon.]  — See  Municipal 
Corporations,  4. 


DEFAMATION. 

Privileged  communication.] — See 
Corporation,  2. 


DEMUKRER. 

See  Insurance,  5. 


DISTRESS. 

1.  An  action  for  distraining  for 
more  rent  than  is  due,  cannot  be 
maintained  without  a  tender  of  the 


sum  which  is  really  due  ;  and  the 
excess  paid  cannot  be  recovered  back 
as  money  had  and  received. 

Semble,  that  an  infant  may  make 
a  warrant  of  distress. — Owen  v. 
Taylor,  358. 

2.  Rent — Accejytance  of  note  there- 
for— Agreement — Right  to  distrain.] 
— The  mere  taking  of  a  note  for 
rent  will  not  take  away  the  right  to 
distrain,  but  it  is  otherwise  where, 
in  consideration  of  receiving  it,  the 
landlord  expressly  agrees  to  wait 
until  it  has  been  dishonoured. 

The  plaintiff  being  unable  to  pay 
his  rent  in  arrear,  defendant,  his 
landlord,  proposed  to  him  to  go  to 
the  bank,  and  that  defendant  would 
endorse  his  note  for  the  amount,  on 
which  defendant  could  get  the 
money,  defendant  saying  that  if  the 
plaintiff  could  not  pay  it  in  full  at 
maturity  he  would  renew.  This  was 
done,  and  defendant  by  discounting 
the  note,  which  was  not  due  until 
March,  obtained  the  money.  The 
bank  already  held  other  notes  given 
for  previous  rent.  In  January, 
however,  the  notes  being  still  in  the 
bank,  the  defendant  distrained. 
Held,  that  this  evidence  shewed  that 
defendant  obtained  the  notes  upon 
an  express  agreement  that  his  right 
to  distrain  should  be  suspended 
until  they  were  dishonoured ;  and 
that  the  distress  therefore  was  not 
warranted. — Simpson  y.  Howitt,  610. 


DEPARTURE. 
hi  jyleading.] — See  Insurance,  2. 


EASEMENT. 
Right  of  tvay.] — See  Ways,  3. 
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EJECTMENT. 

Title. 1 — In  ejectment  the  plain- 
tiffs claimed  under  a  deed  from  the 
sheriff.  Defendant  J.  D.,  by  leave 
of  the  Court,  defended  as  landlord 
of  H.,  the  other  defendant,  and  be- 
sides denying  the  plaintiffs'  title, 
claimed  under  a  deed  from  M.  D. 
and  P.  D. 

The  plaintiffs  proved  judgments 
and  executions  against  P.  D.  and 
M.  D.,  and  a  sheriffs  deed  thereon 
on  3rd  January,  1873,  to  F.,  who 
conveyed  to  the  plaintiffs  in  1874. 
H.,  being  called  by  the  plaintiffs, 
proved  that  he  occupied  under  P. 
D.,  under  a  lease  made  by  him  on 
January  7th,  1873,  and  that  P.  D. 
had  been  on  the  lot  several  years ; 
but  a  deed  was  proved  from  M.  D. 
and  P.  D.  to  defendant  J.  D.,  dated 
and  registered  in  1858. 

Held,  that  this  deed  shewed  title 
out  of  P.  D,,  the  execution  debtor, 
under  whom  the  plaintiffs  claimed, 
at  the  time  of  the  judgment  and  ex- 
ecution :  that  the  defendant  J.  D. 
was  entitled  to  set  up  such  defence  ; 
and  that  it  was  necessary  for  the 
plaintiffs  to  rebut  the  title  thus 
shewn. — Jex  et  al.  v.  Hicks  et  al.  606. 

By  the  Crown — Defence  of  j^os- 
session  against — See  Limitations, 
Statute  of,  1. 

See  Limitations,  Statute  of,  2. 

ELECTIONS. 
See  Parliamentary  Elections. 


ESTATE  TAIL. 
See  Will. 
79 — VOL.  XXXIX  U.C.R. 


ESTOPPEL. 

See  Limitations,  Statute  of,  2,  3. 


EVIDENCE. 

1.  Action  hy  administrator — Inter- 
ested ^:>rtr<?/ — Corroborative  evidence 
— 36  Vic.  ch.  10,  sec.  6,  0. — Statute 
of  frauds^ — The  plaintiff,  as  ad- 
ministrator, sued  upon  defendant's 
alleged  promise  to  execute  a  mort- 
gage to  the  testator  on  certain  land, 
in  consideration  that  the  testator 
would  discharge  a  mortgage  which 
he  then  held  thereon,  so  as  to  enable 
defendant  to  give  a  first  mortgage  on. 
the  land  to  one  L.  Thei-e  was  no 
evidence  of  this  ])romise  but  that  of 
the  plaintiff,  who  admitted  that  he 
was  directly  interested  in  the  money 
sought  to  be  recovered. 

Hel  U  that  under  36  Vic.  ch.  10, 
sec.  6,  0.,the  plaintiff,  being  an  in- 
terested party,  and  his  evidence  not 
corroborated,  could  not  recover, 
either  at  law  or  in  equity. 

Held,  also,  that  the  alleged  pro- 
raise  required  to  be  in  writing,  as 
relating  to  an  interest  in  land,  and 
on  this  ground  as  well  the  plaintiff 
must  fail. — Stoddart  v.  Stoddart, 
203. 

2.  Action  for  negligence — Evi- 
dence of  negligence  on  otJi,er  occasions 
— Admissibility  of.']  —  Action  against 
the  defendants  for  negligence  in  the 
construction  and  management  of 
their  steamboat,  by  which  sparks 
escaped  from  the  funnel  at  a  wharf, 
and  the  plaintiffs'  lumber  and  mills 
there  were  burned.  The  alleged 
negligence  consisted  in  leaving  the 
screens  of  the  steamer  open  ;  and  on 
the  part  of  the  plaintiffs,  evidence 
was  received,  though  objected  to, 
that  on  other  occasions,  at  different 
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times  and  places,  the  screens  were 
open,  and  cinders  had  escaped.  The 
engineer  and  firemen  on  the  boat, 
being  afterwards  called  for  the  de- 
fendants, swore  that  the  screens  were 
closed,  and  had  never  on  any  occa- 
sion been  left  open.  The  learned 
Judge  ruled,  at  the  close  of  the 
case,  that  the  evidence  objected  to 
was  admissible,  particularly  as 
touching  the  credit  of  the  defen- 
dants' witnesses. 

Held,  that  such  evidence  was  in- 
admissible either  to  support  the 
plaintiffs'  case  when  it  was  tendered 
and  received,  or  for  the  purpose  for 
which  it  was  afterwards  admitted  ; 
and  the  jury  having  found  for  the 
plaintiffs,  a  new  trial  was  granted 
without  costs. — Edwards  et  al.  v. 
The  Ottawa  River  Navigation  Com- 
pany, 264. 

3.  Subpoena  from  L.  C, — Consol. 
Stat.  C.  ch.  79 — Non-attendance.'] — 
Where  a  subpoena  issued  under 
Consol.  Stat.  C.  ch.  79,  out  of  the 
Superior  Court  of  Lower  Canada, 
had  not  the  statement  or  notice  re- 
quired by  sec.  7.  Held,  that  the 
witness  could  not  be  punished, 
under  sec.  8  for  non-attendance. 

Held,  also,  that  in  this  case,  on 
the  facts  set  out  in  the  report,  it  suffi- 
ciently appeared  that  the  witness  was 
a  resident  of  Toronto.  Semhle,  also, 
that  payment  of  conduct  money  to 
the  witness  was  sufficiently  shewn, 
the  money  apjjearing  to  have  been 
paid  with  a  previous  subpoena  also 
disobeyed. — Re  Darling,  339. 

4.  Saw  logs — L^ss  of  hy  defen- 
dants breaking  the  boom — Liability — 
Damages — Loss  of  iwofits.^ — The 
plaintiffs  had  a  large  quantity  of  logs 
boomed  in  a  river,  and  while  there 
a  drive  of  about  5,0C0  logs,  belong- 
ing to  one  C,  came  past  without 


injuring  the  boom,  which  was  strong 
and  well  constructed.  Defendants 
had  a  large  number  of  logs  boomed 
above  the  plaintiffs',  some  of  which 
were  let  down  at  night,  and  in  the 
morning  were  found  in  a  jam  against 
the  plaintiffs'  boom.  This  jam  was 
broken  up,  and  more  of  defendants' 
logs  were  let  down,  soon  after  which 
the  plaintiffs'  boom  was  found  bro- 
ken, the  plaintiffs  not  being  present, 
and  their  logs  gone.  They  went 
down  the  stream  with  defendant's 
logs,  and  some  were  afterwards 
found,  but  about  125,000  feet  were 
lost,  and  there  was  evidence  tending 
to  shew  that  they  had  been  taken 
by  defendant's  men  to  a  point  about 
twenty  miles  away.  There  was 
evidence  also  that  defendant's  con- 
duct was  unreasonable  in  making 
their  drive  when  and  as  they  did. 

Held,  that  there  was  evidence  for 
the  jury  that  defendants  had  broken 
the  plaintiffs'  boom  by  the  undue 
pressure  of  their  logs ;  and  that 
defendants  were  liable  without  proof 
that  they  had  actually  used  or  cut 
up  the  plaintiffs'  logs  ;  and  a  verdict 
for  the  plaintiffs'  was  upheld. 

Held,  also  there  being  no  evidence 
that  the  plaintiffs  coukl  have  pur- 
chased other  logs  at  the  time  and 
place  where  the  wrong  was  done, 
that  they  were  entitled  to  recover 
the  loss  of  profits,  which  the  jury 
found  they  would  have  made  out  Qf 
the  logs  lost  by  defendants'  miscon- 
duct.— Auger  et  al  v.  Cook  531. 

Admissibility  of  counsel  in  the 
cause  as  witness  also.^ — See  Bar- 
rister. 

Proof  of  title  out  of  plaintiff  in 
ejectment^ — See  Ejectment. 

Rejection  o/".]  See  Barrister — 

Trespass,  3. 
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Right  of  witness  to  refuse  to  an- 
swer.1 — See  Seduction. 

Admissibility  of  field  notes  of 
deceased  surveyor.^ — See  Survey,  2. 

See  Corporation  1. — Insurance 
— Mercantile  agency. 


EXCESSIVE  DAMAGES. 
See  Malicious  Prosecution,  1. 


EXECUTION. 

Authorized  to  issue  by  the  former 
attorney  after  he  became  a  judge,  ac- 
tion for.] — McQuade  v.  Lizars,  215. 


FALSE  IMPRISONMENT. 
See  Justice  of  the  peace,  2. 


FIELD  NOTES. 

Of  Surveyor.'] — See  Survey,  2. 


FIRE. 

From  spark  from  steamer.] — See 
Evidence,  2. 


FORFEITURE. 
See  Covenant. 


FRAUDS,  STATUTE  OF. 

1.  An  administrator  sued  upon 
an  alleged  promise  of  defendant  to 
execute  a  mortgage  to  the  testator 
on  certain  land  in  consideration  that 
testator  would  discharge  a  mortgage 
which  he  then  held  thereon,  so  as  to 
enable  defendant  to  give  a  first  mort- 


gage on  the  land  to  one  L.  Held 
that  the  alleged  promise  required 
to  be  in  writing  as  relating  to  an 
interest  in  land. — Stoddart  v.  S tod- 
dart,  203. 

2.  Mortgage — Absence  of  covenant 
to  pay — Verbal  2)ro7)iise  to  jxiy,  on 
the  mortgagee  waiting  for  two  months 
— Possession.]  —  Defendant,  having 
purchased  land  from  the  plaintiff  for 
$6,000,  paid  $600  down,  and  gave  a 
mortgage  for  the  balance  of  $5,400, 
$400  of  which  was  to  be  paid  on  an 
event  specified,  $1,000  within  thi'ee 
months  and  the  remaining  $4,000  in 
three  equal  payments  in  six,  nine,  and 
twelve  months  from  the  date  of  the 
mortgage  ;  but  the  mortgage  con- 
tained no  covenant  to  pay.  The 
first  payment  of  $600  was  made^  and 
afterwards,  in  consideration  of  the 
plaintiff  forbearing  to  take  any  pro-  ^ 
ceedings  on  the  mortgage  for  two 
months,  defendant  promised  to  pay 
the  $1,000  then  overdue.  The 
plaintiff,  having  waited  accordingly, 
and  left  the  plaintiff"  in  possession 
for  that  time  sued  upon  this  promise. 

Held,  Wilson,  J.,  dissenting,  that 
he  could  not  recover,  for  that  the 
promise,  which  was  verbal,  was  a 
contract  for  an  interest  in  land, 
within  sec.  4  of  the  Statute  of 
Frauds  ;  and  that  if  it  amounted  to 
a  lease,  it  was  not  one  within  sec.  2, 
so  as  to  be  good  without  writing. 

Per  Wilson,  J. — The  agreement 
was  a  demise,  and  within  sec.  2,  and 
the  $1,000  promised  to  be  paid 
might  for  this  purpose  be  treated  as 
rent  reserved  for  the  two  months. — ■ 
Jackson  v.  Yeomams,  280. 

Representation  as  to  credit] — See 
Mercantile  Agency. 

See  Sale  of  Land. 
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HIGHWAYS. 
See  Ways. 


HUSBAND  AND  WIFE. 

In  an  action  for  assault  brought 
by  a  marr  ed  woman,  the  coverture, 
if  not  pleaded,  forms  no  ground  of 
objection  to  the  verdict. — tSoules  v. 
Doan,  337. 


INFANT. 

An  infant  may  make  a  warrant 
of  distress. — Owen  v.  Taylor  358. 


INFORMATION. 

Form  of,  for  false  pretences.'] — See 
Justice  of  the  Peace,  1. 


INQUISITION.  ^ 

By  Coroner. "] — See  Coroner. 

INSOLVENCY. 

See  Chattel  Mortgage — Stoppage 
IN  Transitu. 


INSURANCE. 

Magistrate'' s  certificate — Want  of 
seal — Reasonable  time.'\ — The  policy 
contained  a  condition  requiring  per- 
sons sustaining  loss  by  fire  to  forth- 
with give  notice  thereof  in  writing, 
and  as  soon  after  as  possible  to  de- 
liver a  particular  account  of  the  loss, 
stating  various  particulars  specified  ; 
and  in  case  of  buildings  or  other 
fixed  property,  to  accompany  said 
statement  by  the  certificate  of  a 
builder,  &c.  "  They  shall  also  pro- 
duce a  certificate  under  the  hand 


and  seal  of  a  magistrate,"  &c.,  "and 
certificates  are  produced,  the  loss 
shall  not  be  payable." 

Defendants,  after  setting  out  this 
condition  in  their  plea,  alleged  that 
although  the  plaintifi",  as  soon  as  pos- 
sible after  the  fire,  made  the  states 
ment  of  his  loss  and  damages  accord- 
ing to  the  condition,  yet  he  did  not 
as  soon  as  possible  after  said  fire, 
nor  for  more  than  eight  months 
thereafter,  produce  to  defendants 
such  a  certificate  under  the  hand  and 
seal  of  a  magistrate,  as  required  by 
the  condition. 

At  the  trial,  it  appeared  that  the 
fire  occurred  on  the  19th  April,  1874. 
On  the  10th  May  an  affidavit  of  loss 
was  sent  in,  accompanied  by  a  cer- 
tificate under  the  hand,  hut  not 
under  the  seal,  of  a  magistrate,  and 
on  the  4th  January,  1875,  a  second 
certificate  under  the  magistrate's 
seal  was  delivered  to  the  company. 
The  jury,  under  the  direction  of  the 
Judge,  having  found  for  defendants 
on  this  plea, 

Held,  1.  That  the  condition  re- 
quiring a  seal  was  not  unjust  nor 
unreasonable. 

2.  That  the  words  "  as  soon  after 
as  possible  "  did  not  apply  to  the  mag- 
istrate's certificate,  which  was  re- 
quired to  be  produced  only  within 
a  reasonable  time. 

3.  Seinhle,  that  the  question  of 
reasonable  time  here,  there  being  no 
facts  in  dispute,  was  for  the  Court ; 
and  under  37  Vic.  ch.  7,  sec.  33,  the 
jury  having  found  for  the  plaintift 
on  all  the  other  issues,  and  the  mo- 
tion being  to  enter  a  verdict  for  the 
plaintiff*  on  the  evidence,  the  Court 
held  that  the  second  certificate  was 
produced  within  a  reasonable  time, 
and  entered  a  verdict  for  plaintiff" 
on  this  issue. — Cammell  v.  Beaver 
and  Toronto  Mutual  Fire  his.  Co.  1. 
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2.  Pleading — Departure — A  ccount 
of  loss.'] — The  declaration,  after  set- 
ting oat  a  condition  of  the  policy, 
that  the  assured  sustaining  loss 
should  within  fourteen  days  deliver 
in  a  particular  account  thereof,  &c., 
averred  the  performance  of  all  con- 
ditions precedent. 

Defendants  pleaded  that  the  plain- 
tiff" did  not  within  fourteen  days 
after  the  loss  deliver  in  the  account. 
And  in  another  plea,  that  he  did  not 
although  reasonably  required,  make 
proof  by  his  declaration  and  books  of 
account,  &c. 

The  plaintiff  replied  to  the  first 
plea,  that  the  policy  was  not  deliv- 
ered to  him  until  long  after  the  fire- 
and  that  within  fourteen  days  after 
receiving  it  he  delivered  the  account; 
and  to  both  pleas,  that  he  delivered 
an  account,  and  that  defendants 
afterwards  made  further  requisitions, 
which  were  complied  with,  and  de- 
fendants never  notified  him  in  wri- 
ting that  the  proof  was  objected  to 
because  not  given  in  time. 

Reld,  on  demurrei-,  replication 
bad,  as  being  a  departure  from  the 
declaration.  —  Coidthard  v.  Royal 
Ins.  Co.,  409. 

3.  Assignment  of  'policy — Mort- 
gage— 38  Vic.  cli.  65  sec.  1.] — The 
plaintifi",  on  the  10th  of  September, 
1874,  insured  with  the  defendants 
on  a  barn  and  stable  $100  ;  on  the 
produce,  farming  imolements,  (fee, 
from  time  to  time  stored  therein, 
$400  ;  and  on  horses  and  live  stock, 
$300.  The  policy  was  assigned  by 
the  plaintiff  absolutely  on  the  27th 
January,  1875,  with  the  defendants' 
consent,  to  the  Loan  and  Agency 
Company,  who  had  a  mortgage  on 
the  land  on  which  the  barn  and  sta- 
ble stood  for  $400,  but  no  claim  to 
the  chattels,  and  the  actual  nature 
of  their  interest  in  the  policy  was 


not  mentioned  in  the  assignment, 
nor  notified  to  the  defendants  until 
after  the  fire  which  took  jilace  on  the 
12th  of  July,  1875.  A  correspon- 
dence, set  out  in  the  case,  took  place 
between  the  defendants  and  the 
company,  as  a  result  of  which  the 
defendants  paid  to  the  company  the 
$100  insured  on  the  buildings. 

The  declaration  alleged  that  the 
plaintiff"  was  interested  in  the  pro- 
perties to  the  amount  insured  at  the 
time  of  making  the  policy,  and  until 
and  at  the  time  of  the  loss  ;  that 
having  mortgaged  the  land  on  which 
the  said  properties  were  situate  to 
the  Loan  and  Agency  Company,  to 
secure  certain  money  advanced,  he, 
with  the  defendants' consent,  assigned 
to  said  company  all  his  interest  in 
the  policy  :  that  the  property  in- 
sured was  burned,  whereby  said 
company  became  entitled  to  recover 
the  amount  of  said  loss :  that  all 
things  happened  to  entitle  them  to 
sue  therefor  :  that  defendants  paid 
to  them  the  $100  insured  on  the 
building,  but  no  more  :  and  that 
afterwards  the  company  assigned  to 
the  plaintiff  the  policy  and  all  causes 
of  action  thereon.  Defendants  plea- 
ded, that  the  said  Loan  and  Agency 
Company  were  not  at  the  time  of  the 
loss  interested  in  the  chattel  property 
as  owners  or  otherwise. 

Held,  that  the  plaintiff  could  not 
recover,  for  the  Loan  and  Agency 
Company  had  not  at  the  time  of  the 
loss  any  interest  in  the  goods ;  and 
that  there  was  nothing  in  the  cor- 
respondence above  mentioned,  or  in 
the  dealings  between  the  different 
parties,  stated  in  the  case,  which 
made  it  inequitable  in  defendants  to 
wset  up  this  defence,  so  as  to  entitle 
the  plaintiff  to  relief  under  the  38 
Vic.  ch.  65,  sec.  1,  O. 

Defendants  also  pleaded  that  the 
encumbrance  to  the  Loan  and  Agen- 
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cy  Company  was  created  by  plaintiff  ] 
without  their  written  consent  as 
required  by  the  policy.  It  appeared 
that  F.,  defendants'  agent,  who  took 
the  plaintiff's  application  for  insu- 
rance, also  obtained  the  loan  for 
him  :  that  he  witnessed  the  assign- 
ment of  the  policy  to  the  mortgagees, 
and  sent  it  to  defendants'  general 
agent,  who  assented  to  it  in  writing; 
and  that  after  the  fire  defendants 
were  told  by  the  company  that  they 
had  a  claim  only  to  the  $100  in- 
sured on  the  buildings,  which  they 
sent  to  him  by  letter.  Held,  that 
defendants'  sending  the  money  by 
letter  was  a  written  consent  to  the 
encumbrance  ;  and  that  their  assent 
to  the  assignment  of  the  policy  was 
evidence  of  their  assent  to  some 
transfer  of  the  pro]Derty,  which 
would  be  essential  to  the  validity  of 
the  assignment. 

Defendants  als<^  pleaded  false 
swearing  by  plaintiff  in  his  affidavit 
of  loss  in  stating  that  he  had  effected 
no  additional  insurance.  Held,  that 
the  sworn  claim  of  the  plaintiff  for 
loss  made  upon  a  policy  with  another 
company  was  admissible,  without 
producing  the  policy  ;  but  that  upon 
the  evidence,  set  out  in  the  case,  it 
did  not  sufficiently  appear  that  the 
same  property  was  insured  by  both 
companies. 

Queer whether  an  affidavit  as  to 
other  insurances  is  an  affidavit  in 
relation  to  the  loss  or  damage. — 
Hazzard  v.  CoAiada  Agricidturcd 
Insurance  Co,  419. 

4.  Double  insurance.']— The  plain- 
tiff having  effected  an  insurance  with 
defendants  on  his  stock,  manu- 
factured and  in  process,  used  for  the 
manufacture  of  agricultural  machin- 
ery," afterwards  insured  with  another 
company  his  "agi  icultural  machinery 


in  process  of  construction,  finished 
and  unfinished." 

Qucere,  whether  the  defendants' 
policy  extended  to  finished  machines, 
or  only  to  parts,  finished  or  un- 
finished, of  machines  yet  in  process 
of  construction,  but 

Held,  that  the  second  policy 
covered,  at  all  events,  a  part  of  the 
property  included  in  the  first,  and 
that  there  was  therefore  a  double  in- 
surance. 

Held,  also,  that  the  construction 
of  the  policy,  under  the  circum- 
stances, was  for  the  Court,  not  the 
jury. 

The  plaintiff,  when  he  insured 
with  the  other  company,  was  told  by 
the  agent,  who  was  also  the  plain- 
tiff's local  agent,  that  he  would  give 
notice  of  it  to  the  defendants ;  but 
it  was  sworn  that  this  agent  had  no 
authority  to  receive  notice  of  further 
insurances. 

Held,  that  this  was  clearly  no 
notice  of  or  consent  to  the  second 
insurance,  as  required  by  36  Vic. 
ch.  44,  sec.  37,  38,  0. — Billington  v. 
The  Canadian  Mutual  Fire  his.  Co., 
433. 

5.  Certificate  of  nearest  magistrate 
— Reasonable  condition — 36  Vic.  ch. 
44,  sec.  33  ;  38  Vic.  ch.  65,  sec.  1, 
0. — Pleading.'] — The  policy  of  a  mu- 
tual company  required  a  certificate 
of  the  loss,  &c.,  under  the  hand  of 
the  magistrate  or  notary  public  most 
contiguous  to  the  place  of  the  fire ; 
and  there  was  a  plea  that  the  plain- 
tiff had  not  furnished  such  certificate, 
on  which  issue  was  joined.  The 
plaintiff  at  the  trial  applied  for  leave 
to  reply  :  1 .  That  it  was  by  accident 
or  mistake  that  it  was  not  furnished ; 
2.  That  defendants  did  not  within  a 
reasonable  time  object  to  the  proofs 
as  regarded  this  certificate;  and  3. 
That  the  condition  was  unreasonable. 
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It  appeared  that  the  certificate  fur- 
nished was  by  a  magistrate  of  another 
county,  who  had  not  enquired  into 
the  circumstances  ;  that  there  were 
suspicions  as  to  the  fire ;  and  that 
the  two  nearest  magistrates  would 
not  have  given  the  necessary  certi- 
ficate. The  learned  Judge,  after 
hearing  this  evidence,  refused  to  add 
these  replications,  aud  found  as  a 
fact  that  it  was  not  by  accident  or 
mistake  the  certificate  was  not  fur- 
nished, but  that  the  plaintiff  refrain- 
ed from  ap[)lying  to  the  proper  mag- 
istrates because  he  knew  they  would 
refuse. 

Held,  that  under  36  Vic.  ch.  44, 
sec.  33,  0.,  the  plaintiff  might  insist 
that  the  condition  was  unjust  or  un- 
reasonable without  specially  pleading 
it;  but  that  it  was  clearly  not  unjust 
or  unreasonable ;  and  the  Court, 
under  the  Administration  of  J ustice 
Act,  sec.  34.  refused  a  new  trial  on 
the  ground  that  the  objection  was 
not  allowed  at  the  trial. 

Semble,  that  a  demurrer  is  the 
proper  mode  of  raising  the  question. 

Held,  also,  that  the  non-compliance 
with  the  condition  was  not  excused 
under  38  Vic.  ch.  65,  sec.  1,  the 
omission  to  give  the  certificate  not 
having  been  caused  by  necessity,  ac- 
cident, or  mistake,  and  the  statement 
or  proof  of  loss  not  having  been  given 
in  good  faith.  A  nonsuit  was  there- 
fore upheld. 

The  facts  relied  upon  to  bring  the 
case  within  that  section  must  be 
lAesided.—Morroiv  v.  Waterloo  County 
Mutual  Fire  Ins.  Co.,  441. 

6.  Limitation  of  action — Waiver 
of  coiidition — Prevention  of  suit  by 
negotiations — Corporation — Liability 
on  parol  contract.] — It  was  a  condi- 
tion of  the  policy  that  no  action  or 
suit,  either  at  law  or  in  equity, 
should  be  brought  against  defendants 


thereon  after  the  lapse  of  one  year 
from  the  loss,  this  being  a  condition 
also  prescribed  by  the  36  Vic.  ch.  44, 
sec.  54,  O.,  relating  to  mutual  fire 
insurance  companies. 

The  plaintiff,  suing  on  this  policy 
after  the  expiration  of  the  year,  de- 
clared on  equitable  grounds,  alleging 
in  one  count,  that  defendantrj  pre- 
vented the  plaintiff  from  suing  in 
time  by  an  agreement  that  if  the 
plaintiff  would  permit  and  give  them 
time  to  examine  his  books,  tfec,  they 
would  pay  as  should  thei-eupon  be 
agreed,  provided  the  plaintiff  would 
refrain  from  suing  during  such  exam- 
ination, and  while  negotiations  should 
be  pending ;  and  that  in  consideration 
thereof  defendants  would  waive  the 
condition.  The  second  count  alleged 
that  defendants  prevented  plaintifl^ 
from  suing,  by  representing  that  not- 
withstanding they  had  good  defences 
to  urge,  they  would  pay  what  they 
should  find  to  be  really  due  on  an 
investigation  of  the  plaintiff's  books 
and  accounts,  &c.,  if  the  plaintiff 
would  give  them  sufficient  time 
therefor,  and  would  not  sue  during 
such  investigation.  It  was  then 
averred  that  such  investigations  and 
negotiations  with  the  plaintiff  con- 
tinued until  after  the  year,  when 
it  was  agreed  that  defendants  should 
pay  the  plaintiff  $500  in  full,  which 
they  had  not  paid. 

The  fire  took  place  on  the  18th 
August,  1874.  The  claim  papers 
were  sent  in  on  the  1 5th  September. 
On  the  28th  October,  the  plaintiff 
was  required  to  produce  his  books, 
invoices,  vouchers,  &c.  He  then 
placed  his  claim  in  the  hands  of  an 
attorney,  who  wrote  to  defendants, 
and  was  told  that  without  the  books 
there  could  be  no  settlement.  On 
the  26th  February,  1875,  he  au- 
thorized certain  creditors  of  his  to 
settle  the  claim  as  they  might  think 
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proper.  These  creditors  employed 
other  attorneys,  who  wrote  to 
defendants  on  the  10th  April,  threat- 
ening a  suit,  after  which  defendants' 
general  manager  called  on  them,  and 
had  an  interview  ''without  prejudice," 
in  which  he  made  an  offer  of  $500, 
which  was  not  then  accepted.  On 
the  20th  April,  the  attorneys  wrote 
to  the  manager  offering  to  take  $800, 
and  saying  that  unless  the  claim  was 
settled  at  once  they  would  sue  on  the 
policy.  On  the  26  th  April,  the  board 
met,  when  this  offer  was  declined ; 
and  the  manager,  who  was  called  by 
the  plaintiff,  swore  that  this  decision 
of  the  board  was  at  once  commu- 
nicated to  the  attorneys.  Nothing 
more  took  place  until  18  th  Septem- 
ber, when  the  attorneys  wrote  ac- 
cepting the  offer  of  $500.  The 
defendants  took  no  notice  of  this  or 
of  a  subsequent  letter  of  the  15  th 
ISTovember  ;  and  this  action  was 
brought  on  the  9th  December.  One 
of  the  attorneys,  who  was  also  junior 
counsel  for  the  plaintiff  at  the  trial, 
being  called  as  a  witness,  swore  that 
a  few  days  after  the  letter  of  the 
20th  April  the  manager  called  on 
them,  talked  of  a  settlement,  for 
which  he  seemed  anxious,  and  said 
that  if  two  other  companies  interestesd 
would  each  pay  $100  more  defen- 
dants would  do  so  as  well.  One  of 
the  attorneys  denied  notice  of  the 
resolution  refusing  their  offer  of  $500, 
but  admitted  that  the  manager  told 
him  then  that  defendants  declined  it. 
No  mention  was  made  of  the  limita- 
tion clause  during  the  negotiations. 

Held,  that  there  was  no  evidence 
to  go  to  a  jury  either  of  the  agree- 
ment alleged,  or  that  the  defendants 
prevented  or  waived  the  performance 
of  the  condition,  or  of  anything  which 
could  inequity  prevent  the  defendants 
ftom  insisting  on  the  forfeiture. 


Semhle^  that  defendants  could  not 
be  bound  by  the  agreement  alleged 
to  pay  the  $500,  unless  under  their 
corporate  seal. 

Review  of  the  cases  as  to  the 
liability  of  a  corporation  by  parol, 
both  at  law  and  in  equity. — Davis 
V.  The  Canada  Farmers  Mutual  In- 
surance Comjoany,  452. 

7.  Statement  of  loss — Party  to  sue 
— Property  insured.] — A  policy  was 
effected  in  the  name  of  H.  and  D., 
then  partners.  After  the  fire,  and 
two  months  after  the  making  and 
delivery  of  the  statement  of  loss, 
D.  assigned  all  his  interest  in  the 
policy  to  H. 

Held,  that  the  action  was  properly 
brought,  and  the  statement  of  loss 
made,  by  H.  alone. 

Held,  also,  that  the  statement  of 
loss,  set  out  in  the  case,  and  sworn 
to  by  the  plaintiff  only,  was  suffi- 
cient. 

The  statement  was  required  by 
the  condition  to  be  given  within 
thirty  days.  The  fire  was  on  the 
11th  August,  and  the  statement  was 
not  sent  until  the  25th  September, 
but  the  delay  was  occasioned  by  the 
delay  of  the  company's  agent  to  send 
a  blank  form  for  the  purpose,  as  he 
had  promised  :  Held,  sufficient, 

Semhle,  that  at  all  events  the  delay 
of  a  few  days  would  not,  under  the 
condition,  avoid  the  policy. 

Paper  bags  for  flour  burned  in 
the  mill,  were  held  not  to  be  covered 
by  a  policy  upon  tools. — Hutchinson 
V.  Niagara  District  Mxdual  Fire  In- 
surance Company,  483. 

8ee  Landlord  and  Tenant. 


INTEREST. 

On  sinking  fund.] — See  Munici- 
pal Corporations,  4. 
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JUDGE. 

Finding  of,  ivhere  no  jury  —  Effect 
of.'] — See  Corporation,  1. 


JFPvY. 

Effect  of  verdict  of] — See  Corpo- 
ration, 1. 

JUSTICE  OF  THE  PEACE. 

Action  against  J.  P. — Informa- 
tion for  false  2yretences — Form  of — 
Objections  to  — Remand,  liability  for 
— Reasonable  and  iwobable  canse^ — 
The  ]3laintifF  was  brought  before  de- 
fendant and  another  magistrate,  on 
the  2nd  of  January,  1875,  under  a 
summons  issued  by  defendant,  on  an 
information,  that  he  did,  on,  &c., 

obtain  by  false  pretences  from  com- 
plainant the  sum  of  five  dollars  con- 
trary to  law,"  omitting  the  words 

with  intent  to  defraud,"  which  by 
the  statute  is  made  part  of  the 
offence,  32-33  Yic.  ch.  21,  sec.  93, 
D. 

The  prosecutor  and  another  wit- 
ness, T.,  were  examined,  and  their 
statements  sliewed  that  the  plaintiff 
sold  some  wood  to  the  prosecutor, 
on  a  certain  lot,  telling  him  that 
some  other  parties  had  drawn  it  out, 
but  that  it  w^as  his,  and  if  there  was 
any  trouble  about  it  he  would  stand 
between  the  prosecutor  and  all 
danger  :  that  the  prosecutor  paid 
him  five  dollars  on  account,  and  was 
afterwards  prevented  from  drawing 
away  the  wood  by  one  W.,  to  whom 
T.  swore  it  belonged ;  and  that  the 
plaintiff  had  offered  to  return  the 
five  dollars,  which  the  prosecutor  re- 
fused, because  the  plaintiff  would 
allow  nothing  for  the  use  of  his  team. 
W.  was  absent,  and  the  prosecutor 
asked  for  an  adjournment,  which 
80 — VOL.  XXXIX  U.C.K. 


was  granted  until  the  5th.  "Defend- 
ant offered  to  take  bail  for  plaintiffs 
appearance  then,  but  the  plaintiff 
refused  to  give  it,  saying  ' '  Send  me 
to  gaol,"  and  defendant  ordered  the 
constable  to  take  him  into  custody. 
The  constable  thereupon  put  him  in 
the  lock-up,  which  was  not  a  proper 
place  for  the  purpose,  being  very  cold 
and  uncomfortable,  where  he  re- 
mained until  the  5th.  The  con- 
stable, who  acted  as  keeper  of  the 
lock-up,  said  defendant  knew  that 
prisoners  remanded  were  confined 
there.  On  the  5th,  W.  appeared  and 
was  examined  as  a  witness.  The 
case  was  adjourned  until  the  7th, 
the  plaintiff  giving  bail  for  his  ap- 
pearance then,  and  on  that  day  the 
magistrates,  having  in  the  meantime 
consulted  the  county  attorney,  dis- 
missed the  case.  The  plaintiff  having 
sued  the  defendant  for  malicious 
arrest,  and  for  false  imprisonment. 

Held,  that  there  was  no  cause  of 
action  on  either  ground,  and  a  non- 
suit was  ordered  ■  for  1.  The  de- 
fendant had  jurisdiction,  for  the  in- 
formation might  by  intendment  be 
read  as  charging  the  statutable  of- 
fence ;  and  if  not,  the  plaintiff 
should  have  taken  his  objection  be- 
fore the  magistrate,  when  the  infor- 
mation might  have  been  amended 
and  re-sworn ;  and  he  was  precluded 
from  raising  it  in  this  action. 

There  was  upon  the  evidence  no 
want  of  reasonable  and  probable 
cause  for  what  defendant  had  done  ; 
for  though  what  the  prosecutor  com- 
plained of  was  a  breach  of  contract, 
and  the  subject  of  an  action,  it 
might  also  support  a  criminal 
charge ;  the  remand  under  the  cir- 
cumstances was  authorized ;  and 
there  was  no  proof  of  malice. 

Held  also,  that  the  defendant 
could   not  be  held  liable  for  the 
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plaintiff's  sufferings  caused  by  the 
condition  of  the  lock-up,  for  he  had 
remanded  him  only,  giving  no  ex- 
press directions  to  put  him  there. — 
Crawford  \.  Beattie,  13. 

2.  Warrant  to  witness  to  testify — 
False  im2)risonment — 32-33  Vic.  ch. 
31,  sec.  16,  D.]— The  plaintiff  had 
laid  information  before  the  defend- 
ant, a  magistrate,  against  G.  for  an 
assault,  but  afterwards  decided  not 
to  proceed  further.  Defendant  is- 
sued a  summons,  addressed  to  her, 
reciting  the  information,  and  re- 
quiring her  presence  on  a  day  named , 
then  and  there  to  testify,  &c.,  but 
she  said  she  did  not  wish  to  go  on  ; 
and  on  the  same  day  she  was  ar- 
rested under  a  warrant  issued  by  the 
defendant,  which  recited  that  she 
had  refused  to  appear  before  him, 
and  commanded  her  arrest  "  to 
answer  to  the  charge,  and  to  be  fur- 
ther dealt  with  according  to  law," 
She  was  brought  before  defendant, 
but  refused  to  go  on  with  the  charge 
and  a  friend  paid  the  costs  for  her, 
when  she  was  discharged.  These 
proceedings  were  taken,  the  defend- 
ant said,  in  order  to  get  the  con- 
stable's fees, 

Held,  that  defendant  was  liable  in 
trespass,  for  the  plaintiff  was  not 
bound  to  proceed  with  the  charge  ; 
and  defendant  had  no  right  to  issue 
the  summons  under  sec.  16  of  32-33 
Vic.  ch.  31,  D.,  or  the  warrant  un- 
der sec.  17. — Cross  v.  Wilcox,  187. 


LANDLORD  AND  TENANT. 

Insurance  company  —  Lease — 
Exclusion  of  lessee — Authority  of 
agent.] — The  agent  of  an  insurance 
company  at  Toronto  negotiated  for 
a  lease  to  the  plaintiffs,  who  were 
barristers,  &c.,  of  one  flat  of  the 


company's  offices  for  three  years  at 
|600  a  year,  and  executed  the  lease 
on  the  part  of  the  company,  contain- 
ing the  usual  covenant  for  quiet 
enjoyment  and,  and  received  the 
rent.  The  caretaker  of  the  whole 
building,  who  lived  at  a  distance, 
locked  the  outer  street  door  at  6  p.m., 
thus  excluding  the  plaintiffs  after 
that  hour,  and  the  agent  refused  to 
let  them  have  a  key  unless  they  got 
the  caretaker  to  be  present. 

Held,  that  the  company  were  res- 
ponsible for  this  act  of  their  agent, 
which  was  clearly  a  denial  of  the 
plaintiff's  rights  under  the  lease. — 
Maclennan  et  al.  v.  The  Royal  Insu- 
rance Co.  515. 

See  Covenant  —  Distress  — 
Frauds,  Statute  of. 


LEASE. 

See  Covenant — Frauds,  Statute 

OF,  2. 


LIMITATIONS,  STATUTE  OF. 

1 .  Land  vested  in  the  Crown  in 
trust. — The  Statute  of  Limitations 
does  not  run  against  the  Crown,  and 
it  makes  no  difference  that  the  land 
is  vested  in  the  Crown  as  trustee. 
Where,  therefore,  in  ejectment  by 
the  Crown  for  land  held  as  trustee, 
for  the  University  of  Toronto,  under 
C.  S.  C,  ch.  62,  sec.  65,  it  ap^Deared 
that  defendant  had  had  possession 
for  twenty-seven  years,  the  plaintiff 
was  nevertheless  held  entitled  to 
succeed.    Regina  v.  Williams,  397. 

2.  In  ejectment  it  appeared  that 
William  Wood,  Jr.,  owning  the  land 
in  question,  left  it  in  1852  in  posses- 
sion of  his  father,  the  defendant ;  and 
.that  in  1859  he,  in  the  presence  and 
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witli  the  consent  and  approval  of  his 
father,  mortgaged  it  to  R.,  through 
whom  the  plaintiff  claimed. 

Held,  that  defendant  could  not, 
as  against  the  plaintiff,  set  up  any 
title  founded  on  his  possession  be- 
fore the  execution  of  the  mortgage. 
Boys  V.  Wood,  495. 

3.  Equitable  plea  setting  up  as  an 
excuse  for  not  bringing  an  action  on  j 
a  fire  policy  in  time,  that  the  plaintiff 
had  been  prevented  by  tlie  conduct  j 
of  the  defendants. 

Held,  not  supported  by  the  evi- 
dence.— Davis  V.  The  Canada  Far- 
mers' Ins.  Co.,  452. 

Part  paijment.'\ — See  Attorneys 
AND  Solicitors. 

See  Insurance,  6. 

■   See  Trespass,  2. 


MALICIOUS  ARREST. 
See  Justice  of  the  Peace,  1. 

MALICIOUS  PROSECUTION. 

Reasonable  and  prohable  cause 
— Pleading — Information—  Variance 
— Excessive  damages.^ — The  declara- 
tion for  malicious  prosecution  alleged 
that  defendant  charged  the  plaintiff 
with  having  unlawfully  and  mali- 
ciously set  on  fire  the  defendant's 
premises.  The  information  produced 
at  the  trial,  was,  that  defendant's 
premises  were  set  on  fire,  that  he  had 
reason  to  believe  that  they  were  set  on 
fire  by  the  plaintiff;  and  prayed  that 
she  might  be  held  to  answer  "the 
said  charge."  A  verdict  having  been 
rendered  for  the  plJiintiff  for  $1,000  : 
Held  1,  on  the  facts  stated  in  the 
report  that  there  was  evidence  of 
want  of  reasonable  and  probable  cause. 


2.  That  the  declaration,  after  ver- 
dict, though  not  sufficiently  precise, 
might  be  held  to  import  a  crime. 

3.  That  there  was  a  variance 
between  the  declaration  and  evi- 
dence, the  information  not  charging 
any  crime  ;  and  Qucere,  whether  if 
amended  to  suit  the  information  the 
count  could  be  good. 

The  Court,  considering  the  dama- 
ges excessive,  allowed  the  insertion 
of  a  count  in  trespass  in  lieu  of  that 
in  case,  if  the  plaintiff  would  consent 
to  reduce  the  verdict  to  $300 ;  and, 
if  not,  granted  a  new  trial  on  pay- 
ment of  costs,  with  leave  to  the 
plaintiff  to  amend.  Munroe  v. 
Abbott,  78. 

See  Justice  of  the  Peace.  L 

MANDAMUS. 

To  deliver  over  bonus  debentures 
to  R.  W.  Cos.'] — See  Railways  and 
R.  W.  Cos.,  I. 

See  Public  Schools,  1. 


MASTER  AND  SERVANT. 
See  Corporation,  1. 


MEASURE  OF  DAMAGES. 

For  breach  of  covenant  for  quiet 
enjoyment?^ — See  Covenant  for 
Title. 

See  Justice  of  the  Peace,  1 — 
Malicious  Prosecution — Mercan- 
tile Agency. 


MEMORANDA. 
400. 
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MERCANTILE  AGENCY. 

Representation  as  to  credit — Action 
for—C.  S.  U.  C.  ch.  44,  sec.  10— 
Measure  of  damages — Evidence.'] — 
The  plaintiff,  a  merchant  in  Toronto, 
sued  defendants  upon  an  alleged  con- 
tract on  their  part  to  furnish  to  the 
best  of  their  ability  information  of 
the  mercantile  standing  and  credit, 
in  the  communities  wherein  they  re- 
spectively resided,  of  the  plaintiff's 
customers  among  the  merchants  and 
traders  throughout  the  United  States 
and  Canada,  concerning  whom  the 
plaintiff  should  have  occasion  to  make 
inquiry,  in  order  to  aid  the  plaintiff  in 
determining  the  'propriety  of  giving 
credit,  &c.;  alleging  that  he  desired 
to  ascertain  the  mercantile  standing 
and  credit  of  one  W.,  living  in 
Toronto,  who  had  applied  to  him  to 
purchase  goods  upon  credit ;  that 
thereupon  it  became  defendant's  duty 
to  exercise  ordinary  care  and  ability 
in  ascertaining  the  same,  and  to 
report  truly  to  the  plaintiff  the  result 
of  such  inq  airies  :  that  on  the  1 4th 
June,  1875,  defendants  reported  to 
the  plaintiff  that  W.  had  stock  about 
$10,000,  and  |5,000  or  $6,000  in 
his  business,  and  claimed  to  be  worth 
$7,000 :  that  his  character  and  habits 
were  good  :  that  he  was  doing  a  fair 
trade  ;  and  that  his  credit  was  good 
locally.  Whereupon  the  plaintiff, 
believing  and  acting  on  the  said 
report,  sold  goods  to  W.  to  the  value 
of  $500 ;  whereas  W.  was  insolvent 
at  the  time  of  making  the  report,  and 
on  the  8th  July,  1875,  absconded, 
without  paying  the  plaintiff. 

It  was  proved  that  defendants  were 
a  trade  protective  society,  to  whom 
the  plaintiff  paid  an  annual  subscrip- 
tion :  that  he  sent  a  clerk  for  infor- 
mation as  to  W.,  who  had  applied  to 
purchase  goods  from  him  on  credit : 
that  defendants'  clerk  read  to  this 


clerk  out  of  a  book  the  information 
above  mentioned  :  that  the  plaintiff, 
twelve  days  after,  without  making 
any  further  inquiries,  sold  to  W. 
$500  worth  of  goods  on  credit ;  and 
that  W.  soon  after  that  absconded. 
The  jury  found  that  defendants  did 
not  furnish  this  information  to  the 
best  of  their  ability,  and  that  the 
plaintiff  did  not  act  imprudently  in 
not  making  further  enquiries,  though 
living  in  the  same  place  with  W. 

Held,  that  the  plaintiff  could  re- 
cover although  the  representation 
was  verbal  only,  for  that  the  action 
was  brought  not  by  reason  of  the 
representation,  but  by  reason  of 
defendants' neglect  to  use  due  care, 
and  for  a  breach  of  their  contract. 

Held,  also,  that  the  plaintiff,  under 
the  circumstances,  was  entitled  to 
recover  the  full  sum  for  which  credit 
was  given,  though  the  amount  of  the 
proposed  credit  was  not  mentioned 
to  the  defendants  on  making  the 
enquiry. 

Held,  also,  that  the  word  cus- 
tomer" would  include  intending  as 
well  as  actual  customers. 

The  Court,  though  not  agreeing 
with  the  verdict  upon  the  evidence, 
refused  to  interfere  on  that  ground.] 
— McLean  v.  Dun  et  al.,  551. 


MONEY  HAD   AND  RE- 
CEIVED. 

See  Distress. 


MORTGAGE. 

Absence  of  covenant  to  j^^^y-] — 'S'ee 
Frauds  Statute  of,  2. 

See  Chattel  Mortgage — Insu- 
rance, 3 — Partnership. 


I 


DIGEST  OF  CASES. 


637 


MUNICIPAL  CORPORATION. 

1.  By-law — Statement  of  debt — 
Statute  co)>jirming  hy-law — Costs.'] 
— A  rule  nisi  having  been  obtained 
to  quash  a  by-law,  the  Legislature 
by  a  statute  declared  the  by-law 
valid,  and  the  rule  was  afterwards 
argued  on  the  various  objections 
taken,  in  order  to  decide  who  should 
pay  the  costs  of  the  application. 
The  municipality  were  ordered  to 
pay  them,  on  the  ground  that  the 
debt  of  the  town  was  not  truly 
stated  in  the  by-law. 

Per  Wilson,  J. — In  future  in 
such  cases  the  rule  should  not  be 
argued  ;  and  it  would  be  well  to  di- 
rect in  the  statute  that  the  peti- 
tioners to  confirm  the  by-law  should 
pay  all  proper  costs  incurred  in  any 
application  to  quash  it. — Re  Holden 
and  the  Corporation  of  the  Town  of 
Belleville,  88. 

2.  Damage  done  during  construc- 
tion of  sewer  —  Independent  contrac- 
tors— Liability  of  corporation  for.] — 
The  defendants  contracted  with  B.  and 
A.  for  the  construction  of  a  brick 
sewer  on  Yonge  street,  under  a  con- 
tract which  provided  that  the  work 
should  be  done  according  to  the  di- 
rections and  to  the  satisfaction  of 
defendants'  engineer,  who  had  power 
if  the  contractors  should  not  proceed 
according  to  the  contract  or  to  his 
satisfaction,  to  complete  the  work  at 
their  expense.  During  the  work  the 
city  engineer "  visited  it  frequently, 
superintending,  and  two  inspectors  | 
for  defendants  v/ere  there  constantly, 
to  see  that  the  specifications  were 
carried  out.  In  order  to  get  rid  of 
the  water  coming  down,  it  was  dam- 
med back  to  raise  it  to  the  level  of 
another  sewer  which  was  used  as  an 
outlet,  and  in  consequence  of  heavy 
falls  of  rain  the  water  thus  [)enned 


back  overflowed  into  the  plaintiff's 
cellar.  It  was  contended  that  the 
work  being  carried  on  by  independ- 
ent contractors  defendants  were  not 
liable,  but  Held,  otherwise,  for  the 
work  was  done  under  defendants' 
control  and  supervision  :  and  Queer e, 
whether  the  defendants  could  trans- 
fer such  a  work,  so  as  to  escape 
M'cOoiMtj.  —  Grassicket  al.  y.  The  City 
oj  Toronto,  306. 

3.  Refuse  deposited  in  street — 
Liahility  of  city  corporation — City 
commissioner.]  — Under  the  orders  of 
the  city  commissioner  of  the  City  of 
Toronto,  large  quantities  of  rubbish 
and  offal,  offensive  and  injurious  to 
health,  were  during  the  summer  de- 
posited in  a  lane  adjoining  the  plain- 
tiff*s  cottages,  by  which  the  lane  was 
raised  three  or  four  feet,  coming  up 
to  the  windovrs,  and  the  filth  ran 
over  into  the  basement ;  the  well  at- 
tached to  the  houses  was  rendered 
unfit  for  use,  so  that  the  plaintiff 
was  compelled  to  dig  a  new  one,  and 
he  had  also  to  raise  one  of  the 
houses,  and  remove  the  kitchen,  to 
suit  the  level  of  the  lane  ;  his  ten- 
ants refused  to  remain,  and  he  was 
obliged  to  lower  the  rent. 

Held,  that  the  defendants  were 
liable  for  the  acts  of  the  commis- 
sioner, without  any  by-law  being 
shewn  ;  but  that  the  expense  of 
raising  the  house  and  removing  the 
kitchen  could  not  be  recovered. 

When  the  facts  alleged  \\ir  the 
declaration  are  proved,  the  plaintiff 
cannot  be  nonsuited  upon  the  ground 
that  they  disclose  no  cause  of  action. 
Remarks  as  to  the  form  of  the 
second  count  in  this  case. 

The  power  given  by  sec.  425,  sub- 
sec.  1,  of  the  Municipal  Act  of  1873, 
to  improve,  repair,  widen,  and 
alter  streets,  includes  the  power 
when  necessary  for  these  purposes 
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to  level,  raise,  or  lower  the  streets. 
— Lewis  V.  The  Corporation  of  the 
City  of  Toronto,  343. 

4.  Debentures — Sinki7ig  fund.'\ — 
The  deposit  of  interest  and  sinking- 
fund  required  the  payment  of  de- 
bentures of  a  municipal  corporation 
in  a  bank  at  interest,  is  a  temporay 
investment  of  such  money  under  sec. 
248,  sub-sec.  4,  of  the  Municipal  Act 
of  1873  ;  and  the  corporation  has  no 
power  by  resolution  to  appropriate 
interest  arising  from  such  invest- 
ment to  any  other  purpose  than  the 
sinking  fund. — Re  Barber  and  The 
Corporation  of  the  City  of  Ottawa, 
406. 

Liability  of  municipality  to  contri- 
bute towards  erection  of  a  school- 
house  in  adjoining  municijKdity.^ — - 
See  Public  Schools,  3. 

Duty  of,  to  repair  bridges  ] — See 
Ways,  2. 

Duty  of,  to  repair  bridge  between 
townships,] — See  Ways,  5. 

Mandamus  to  deliver  debentures  to 
R.  W.  Cos.'] — See  Railways. 

See  Trespass,  2. 


NEGLIGENCE. 

Evidence  of,  on  former  occasions.] 
— See  Evidence,  2. 

In  a  municipality  in  allowing 
telegraph  poles  to  lie  on  a  road.] — 
Ways,  1. 

In  construction  of  sewer.] — See 
Municipal  Corporations,  2. 

hi  care  of  the  streets.] — See  Mu- 
NiciPAL  Corporations,  3. 


NEW  TRIAL. 

For  excessive  damages  unless  plain- 
tiff agreed  to  rediLce  the  verdict] — 
See  Malicious  Prosecution. 

Granted,  without  costs,  for  misdi- 
rection in  rejection  of  evidence?^ — See 
Seduction. 

See  Insurance,  o,  6. 


NONSUIT. 

When  the  facts  alleged  in  the 
declaration  are  jiroved,  the  plaintiff 
cannot  be  nonsuited  on  the  ground 
that  they  disclose  no  cause  of  action. 
— Leiois  V.  The  Corporation  of  tlie 
City  of  Toronto,  343. 


PAPER  BAGS. 

Not  covered  by  a  fire  p)olicy  on 
'•^tools'']. — iS'ee  Insurance,  7. 


PARLIAMENTARY  ELEC- 
TIONS. 

1 .  Controverted  election — Delay  in 
trial— Z'^  Vic.  ch.  10,  sees.  1,  2,  D.] 
—The  38  Vic.  ch.  10,  sec.  2,  D.] 
enacts  "The  trial  of  every  election 
petition  shall  be  commenced  within 
six  months  from  the  time  when  such 
petition  has  been  presented,  and 
shall  be  proceeded  with  de  die  in 
diem,  until  the  trial  is  over,  unless 
on  application  supported  by  affidavit 
it  be  shewn  that  the  requirements  of 
justice  render  it  necessary  that  a 
postponement  of  the  case  should 
take  place."  The  petition  here  was 
filed  on  the  12th  December,  1874. 
Hilary  and  Easter  terms,  and  the 
session  of  Pai-liament,  took  up  three 
months  and  eleven  days,  so  that. 
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under  the  Act,  the  six  months  would 
not  expire  uutil  the  21st  September, 
1875.  The  trial  having  been  fixed 
for  the  10th  August,  the  respond- 
ent's attorney  consented,  without 
prejudice,  to  adjournment,  and  on 
the  30 til  July  an  order  was  made 
postponing  the  trial  until  a  Judge 
should  be  able  to  attend.  On  the 
22nd  December,  1875,  the  trial  was 
fixed  for  the  18th  January,  1876, 
and  after  waids  by  consent  postponed 
till  2nd  February. 

Held,  that  the  trial  need  not  be 
commenced  within  six  months  in 
order  to  authorize  a  postponement, 
but  that  the  commencement  may  be 
postponed  beyond  that  time. 

The  Glengarry  election,  12  L.  J. 
K  S.  117,  not  followed. 

But  under  the  facts  more  fully 
stated  in  the  report,  it  was  held  that 
the  long  delay  was  not  warranted ; 
and  all  further  proceedings  were 
stayed. —  Re  Addington  Election  — 
Waggoner  \.  Shiblei/,  131. 

2.  Controverted  election — 37  Vic. 
ch.  10,  Z).— 36  Vic.  ch.  28,  JD.—Fe- 
tition  irregularly  filed — Fixing  day 
of  trial ^ — "  The  Dominion  Contro- 
verted Elections  Act,  1874,"  37 
Yic,  ch.  10,  repealed  "  The  Contro- 
verted Elections  Act,  1873,"  36 
Yic,  ch.  28,  under  which  the  Elec- 
tion Court  existed,  except  as  respec- 
ted elections  held  before  the  passing 
of  the  first-mentioned  Act,  and  di- 
rected all  elections  in  future  to  be 
tried  in  this  Court. 

The  petitioner,  on  the  6th  of  Feb- 
ruary, 1875,  filed  his  petition  under 
the  last  Act,  but  entitled  *'In  the 
Election  Court,"  the  notice  of  filing 
and  of  the  deposit  and  other  papers 
being  entitled  in  the  same  Court, 
and  delivered  it  to  the  Clerk  of  the 
Crown,  who  was  the  clerk  both  of 


the  Election  Court  and  of  this  Court. 
Afterwards,  on  the  28  th  of  August, 
an  order  was  made  setting  aside  the 
notice  of  trial  given  entitled  in  this 
Court,  on  the  ground  that  no  peti- 
tion was  filed  in  this  Court  and  by  a 
rule  of  the  Election  Court  the  peti- 
tion was  taken  off  the  files  of  that 
Court,  on  the  ground  that  the  Court 
had  no  jurisdiction  to  try  a  petition 
under  the  Act  of  1874.  The  peti- 
tioner then,  on  20th  November, 
1876,  applied  to  this  Court  to  fix  a 
day  for  the  trial,  which  was  refused, 
for  1.  There  was  no  petition  in  this 
Court ;  and  2.  If  it  had  been  at 
first  well  filed,  the  trial  was  not 
commenced  within  six  months  from 
its  presentation,  and  no  application 
made  within  the  time  to  postpone  it. 
— Re  Kingston  Election,  Stewart  v. 
McDonald,  139. 

3.  Trial —  Counsel  fees  — •  Taxa- 
tion.^—  At  the  trial  of  an  election 
petition,  and  on  appeal  from  the 
judgment,  the  petitioner,  a  barrister, 
appeared  in  person,  but  was  assisted 
by  a  junior  counsel.  On  taxation, 
the  petition  having  been  dismissed, 
counsel  fees  were  charged,  to  first 
counsel  at  the  trial  $300,  and  to 
second  counsel  $150;  and  on  argu- 
ment of  the  appeal,  to  first  counsel 
$150,  second  counsel  |100.  The 
Master  disallowed  fees  to  the  first 
counsel,  but  allowed  $200  to  the 
second  counsel  at  the  trial,  and  the 
$100  on  appeal  ;  there  being  no  affi- 
davit of  payment  or  receipt  for  such 
fees,  though  it  was  called  for  and 
insisted  upon  for  the  respondent. 
On  application  for  revision  :  Held, 

1.  That  the  fees  should  not,  under 
the  circumstances,  have  been  al- 
lowed  without  proof  of  payment. 

2.  That  no  more  than  $150  should 
have  been  taxed  for  the  second 
counsel  at  the   trial.    A  revision 
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was  therefore  ordered,  with  an  inti- 
mation that  the  $150  and  $100 
might  be  allowed  on  satisfactory 
proof  of  payment. — Re  North  Vic- 
toria Election  J  Cameron  v.  Maclen- 
nan,  147. 

PARTNERSHIP. 

Held,  that  a  partner  authorized 
to  obtain  an  endorser  to  a  note,  to 
raise  money  from  a  bank  for  the 
firm,  has  power  to  mortgage  the 
stock-in-trade  to  secure  the  endorser. 
— Peterson  v.  Maughan,  371. 

See  Insurance,  7. 

PATHMASTER. 
See  Trespass. 


PAYMENT. 

A  cheque  operates  as  payment  un- 
til presented  and  payment  refused. 
— Hughes  v.  Canada  Permanent 
Loan  and  Savings  Society,  221. 


PERPETUITY. 
See  Will,  1. 


PLEADING. 

In  an  action  on  an  insurance  policy 
the  facts  relied  on  to  bring  the 
case  within  38  Vic.  ch.  65  sec.  1, 
must  be  pleaded,  but  under  36  Yic. 
ch.  44,  sec.  33,  0.,  the  plaintiff  may 
..insist  that  the  condition  is  unjust 
or  unreasonable  without  specially 
pleading  it.] — Morrow  v.  The  Wa- 
terloo Co.  M.  F.  Ins.  Co.  441. 

Departure  m.] — See  Insurance,  2. 


PRACTICE. 

As  to  calling  on  attorneys  to  an- 
swer matters  in  affidavits. '\  —  See 
Attorneys  and  Solicitors. 

As  to  coroner's  inquisition.'\ — See 
Coroner. 

As  to  entry  of  verdict  or  nonsuit 
hy  the  Court  after  trial  hy  jury  and 
without  jury,  respectively.^  —  See 
Corporation,  1. 

Irregular  filing  of  election  2)^ti- 
tion.] — See  Parliamentary  Elec- 
tions, 2. 

Taxation  of  counsel  fees.'\ — See 
Parliamentary  Elections,  3. 

PRINCIPAL  AND  AGENT. 
See  Landlord  and  Tenant. 

.    PUBLIC  SCHOOLS. 

1.  Board  of  Uducation — Constitu- 
tion and  powers — 37  Vic.  chs.  27,  28, 
0. — Mandamus  to  raise  money  for 
high  school  2mrposes — Demand.^ — 
Upon  the  affidavits  and  facts  stated  in 
the  report  a  mandamus  nisi  was  order- 
ed, on  the  application  of  the  Joint 
Board  of  Education  of  the  Town  of 
Perth,  commanding  the  corporation 
of  the  Town  to  provide  $16,000, 
as  required  by  said  Board,  for  the 
maintenance  and  accommodation  of 
the  High  School,  to  pay  for  a  school 
site  and  building  of  a  school  house 
and  premises  connected  therewith, 
as  shewn  by  the  estimates  prepared 
and  submitted  by  said  board  to  the 
corporation. 

It  was  held  that  the  Joint  Board 
of  Education  were  the  proper  appli- 
cants, and  not  the  Trustees  of  the 
High  School  Board.  ' 
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The  sections  of  the  High  School  j 
and  Public  School  Acts,  37  Vic.  ch.  ! 
27,  28,  O.,  which  confer  on  the  joint  | 
board  the  powers  of  each  board, 
mean  the  powers  possessed  by  each 
board  for  the  purpose  for  which 
such  board  was  created,  before  the 
creation  of  the  joint  board. 

Semhle,  that  the  demand  here  was 
not  in  form  sufficient :  but  the  coun- 
cil having  resisted  the  application  on  j 
other  grounds  effect  was  not  given 
to  the  application. — Re  Board  of 
Education  of  the  Town  of  Perth  and 
the  Corporation  of  the  Town  of 
Perth,  34. 

2.  Distribution  of  school  funds— 
37  Vic.  ch.  28,  sec.  48,  subsec.  4  ; 
sec.  153  0. — A  township  by-law 
enacted  that  the  interest  arising  on  \ 
the  invested  fuEds  for  schools  in  a 
township  should  be  apportioned  on 
and  according  to  the  number  of  days 
the  schools  had  been  open  or  taught 
in  each  lialf  year.  It  was  objected 
that  the  by-law  was  one  made  under 
the  37  Vic.  ch.  28,  sec  48  subsec.  4, 
O.,  which  did  not  authorize  this  me- 
thod of  apportionment.  The  Court 
refused  to  quash  the  by-law,  as  the 
effect  of  so  doing,  under  the  facts 
stated  in  the  case,  would  be  to  place 
the  apportionment  as  provided  by 
earlier  by-laws  and  resolution,  and 
in  effect  produce  no  change,  and 
moreover  the  municipality,  under 
sec.  153,  could  by  another  mode  do 
what  the  by-law  purported  to  do. 

Quoere,  whether  the  money  in 
question,  having  been  specially  ap- 
propriated by  by-laws  under  the 
20  Vic.  ch.  71,  was  within  the  sec- 
tion 48  sub-sec.  4  above  referred  to. 

The  question  raised  being  doubt- 
ful, the  rule  was  discharged  without 
cosis.  —  Re  Storms  and  the  Co7'- 
j)oration  of  the  Township  of  Ernes- 
town,  353. 

81 — VOL.  XXXIX  U.C.R. 


j     3.  High  schools — 37  Vic.  cli.  27,  0.] 
!  — Held,  on  rehearing,  affirming  the 
I  judgment  of  Wilson,  J.,  37  U.  C.  R. 
529,  that  under  37  Vic.  ch.  27,  O., 
the  High  School  Board  for  a  district 
consisting  of  two  municipalities,  a 
town  and  a    township,  could  call 
upon  one  of  the  municipalities,  the 
township,  to  contribute  towards  the 
erection  of  a  school  house  in  the 
I  other  municipality,  and  not  merely 
towards  its  maintenance. — Re  Nia- 
gara High   School  Board  and  the 
Corporation   of    the    Township  of 
Niagara,  362. 


RAILWAYS  AND  R.  W.  CO.'S. 

1.  Bonus — Mandamus  to  delimr 
\  debentures.^ — A  railway  charter  pro- 
vided that  on  receiving  certain 
petitions  the  corporation  of  the 
county,  (fee,  should  submit  to  the 
electors  a  by-law  to  aid  the  company 
by  a  bonus,  and  should  deliver  to 
trustees  the  debentures  for  any  such 
bonus  when  granted. 

The  company,  as  an  inducement 
to  the  passing  of  such  a  by-law,  gave 
a  bond  conditioned  to  build  their 
road  within  a  certain  time,  and  to 
repay  the  bonus  to  the  county  in  the 
event  of  their  ceasing  within  twenty- 
one  years  to  be  an  independent 
company.  Under  the  facts  of  this 
case,  set  out  below,  tlie  Court  refused 
a  mandamus  to  compel  the  corpora- 
tion to  hand  over  the  debentures  to 
the  trustees  appointed  to  receive 
them,  there  being  ground  for  ap- 
prehension, owing  to  the  delay,  that 
the  bond  could  not  be  performed  : 
but  the  rule  was  discharged  without 
costs,  and  without  prejudice  to  a 
further  application. 

Remarks  as  to  the  remedy  by  man- 
damus, and  the  effect  of  there  being 
another  remedy  available  in  equity. 
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though  not  at  law.  Semhle,  that  it 
is  the  inadequacy,  and  not  the  mere 
absence  of  all  other  legal  remedies, 
coupled  with  the  danger  of  a  failure 
of  justice  without  it,  which  must 
usually  determine  the  propriety  of 
granting  or  refusing  the  writ. 

Remarks  as  to  the  proper  functions 
of  a  legislative  body,  and  the  division 
of  legislative  power  under  the  B.  N. 
A.  Act. — The  Hamilton  and  North- 
Western  R.  W.  Go.  and  the  Municipal 
Council  of  the  Goiporatioii  of  the 
County  of  Halton,  93. 

2.  Carriage  of  goods — Condition 
— Construction.']  —  The  defendants 
received  at  Petrolia  two  car  loads 
of  coal  oil  to  be  carried  to  Lon- 
don. The  shipping  notes  stated, 
"  The  G.  W.  R.  will  please  receive 
the  undermentioned  property,  to  be 
sent  subject  to  their  tariff,  and  under 
the  conditions  stated  above  and  on 
the  other  side,"  one  of  which  condi- 
tions was,  that  defendants  would  not 
be  liable  for  the  loss  or  damage  to 
goods  of  a  combustible  nature.  One 
of  the  cars  never  arrived,  and  de- 
fendants could  give  no  account  of  it; 
the  other  reached  London,  and  was 
damaged  there,  as  was  supposed,  and 
all  the  oil  in  it  lost. 

Held,  that  defendants  were  liable, 
for  the  condition  related  only  to  risk 
of  carriage. — Fitzgerald  et  al.  v.  The 
Great  Western  R.  W.  Co.,  525. 


REASONABLE  AND  PROB- 
ABLE CAUSE. 
See  Justice  of  the  Peace,  1. — 
Malicious  Prosecution. 


REASONABLE  TliME. 
Under  37  Vic.  ch.  7  sec.  33,  0  ,  to 
comjily  with  condition  of  policy.] — 
See  Insurance,  1. 


REGISTRY  LAW. 

The  absence  of  the  residence  and 
occupation  of  the  subscribing  witness 
to  a  certificate  of  discharge  of  mort- 
gage ,  on  the  face  of  the  certificate, 
though  stated  in  the  afiidavit :  Held, 
clearly  no  objection,  being  cured  by 
36  Vic.  ch.  17,  sec.  8,  O.—Stoddart 
V.  Stoddart,  203. 


REGUL^  GENERALES. 

As  to  single  Judges  Court,  under 
the  Administration  of  Justice  Act,^0\ 
— As  to  the  Marshal,  404 — As  to 
Trinity  Term,  1876,  405.  ' 


RENT. 

See  Distress. 


REPRESENTATION  AS  TO 
CREDIT. 

Action  for— C.  S.  U.  C.  ch.  44.]— 
See  Mercantile  Agency. 


RESCISSION. 

Of  contract  for  sale  of  goods.] — 
See  Stoppage  in  Transitu. 


RIGHT  OF  WAY 

Whenit  passeshy  Deed.]- SeeW ays,  3. 


RIVER. 
See  Ways,  5. 


SALE  OF  GOODS. 

See  Chattel  Mortgage,  2. 

Acceptance.] — See  Stoppage  in 
Transitu. 
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SALE  OF  LAND. 

Action  for  com7mssion — Bight  to 
recover- — Statute  of  Frauds.^ — The 
defendant  agreed  with  the  plaintiff, 
an  attorney,  to  give  him  $1,000  for 
his  trouble  and  commission,  if  he 
procured  for  him  a  certain  hotel 
property  for  $15,000.  The  plaintiff 
took  an  agreement  from  the  vendor 
to  sell  to  himself,  and  afterwards, 
with  the  vendor's  assent,  substituted 
one  0.,  who  acted  for  the  plaintiff, 
for  himself  as  vendee.  The  defendant 
and  the  vendor,  through  the  in- 
strumentality of  the  plaintiff,  then 
came  together,  and  the  price  was  re- 
duced to  $14,500.  Deeds  were  made 
by  O.  and  by  the  vendor  to  the 
defendant,  who  took  possession,  the 
plaintiff  being  employed  by  the  ven- 
dor to  prepare  some  of  the  papers, 
but  he  had  not,  as  he  swore,  been 
employed  by  him  to  make  the  sale. 

H eld, the  plaintiff  was  entitled 
to  recover  :  that  the  contract  was  not 
one  within  the  Statute  of  Frauds; 
and  that  his  acting  for  the  vendor 
after  the  contract  of  sale  had  been 
made,  notwithstandino^  the  agreement 
for  purchase  in  ihe  first  instance  to 
himself,  was  not  open  to  any  legal 
objection. —  White  v.  Curry,  569. 

See  Ways,  3. 


SAW,  LOGS. 
See  Evidence,  4. 


SCHOOLS. 
See  Public  Schools. 

SEAL. 

See  Corporation,  1 — Insurance, 
1,  6. 


SEDUCTION. 

Evidence — Right  of  ivitjiess  to 
answer.'] — In  an  action  for  seduction 
witnesses  called  for  the  defence 
testified  to  liaAnng  had  connection 
with  the  girl.  The  jury  were  told 
that  these  witnesses  had  a  right  to 
refuse  to  answer  such  questions  : 
Held,  a  misdirection.  Ileld  also, 
that  evidence  of  the  girl's  general 
bad  character  for  chastity  was  im- 
properly rejected. 

The  defendant,  being  called,  wholly 
denied  the  charge,  and  the  jury 
having  found  for  the  plaintiff,  though 
the  verdict  was  not  lar  e,  a  new  trial 
was  granted  without  costs,  on  the 
ground  that  the  defendant  might 
have  been  prejudiced  by  the  mis- 
direction and  rejection  of  evidence. 
McCreary  v.  Grundy,  316. 


SEWERS. 

See  Municipal  Corporations,  2. 


SHEKIFF. 
See  Chattel  Mortgage,  1 . 


SOLICITORS. 
See  Barrister. 

STAMPS. 

See  Chattel  Mortgage,  1. 


STATUTES. 

C.  S.  C,  ch.  62,  sec.  65]— /S'ge  Limita- 
tions, Statute  of. 

C.  S.  C,  ch.  79,  sees.  7,  8.]— 5ee 
Evidence. 

C.  S.  U.  C,  ch.  44,  sec.  10.]— 5ee  Mbr- 
cantile  Agency. 
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C.  S.  U.  C,  ch.  45}— See  Chattel 
Mortgage. 

C.  3.  U.  C.  ch.  U2.'\See  Criminal 
-Law — Ways,  4. 

C.  S.  U.  C,  ch.  l2Q.]See  Trespass. 

20  Vic.  ch.  71.]— 566  Public  Schools  2. 

32-33  Vic.  ch.21,  sec.  93.]— 5ee  Justice 
OF  Peace,  1. 

82-33  Vic.  ch.  31,  sec.  16  J).]— See 
Justice  or  Peace,  2. 

36  Vic.  ch.  28  D.]— Parliamen- 
tary Elections,  2. 

37  Vic.  ch.  10,  sees.  1,  2  D.}—See  Par- 
liamentary Elections,  1,  2. 

37  Vic,  ch.  96  1>.]—See  Corporations, 

2. 

35  Vic.  ch.  12  0]—See  Chose  in  Action 

36  Vic.ch.  10,  sec-  6  O.^—See  Evidence, 

1. 

36  Vic.  ch.  17,  sec.  8  0.]—5'ee  Registry' 
Law. 

36  Vic,  ch.  44,  sees.  33,  54,  O.]-^-^^^ 
Insurance,  5. 

36  Vic  ch.  44.  sees.  87,  38  0.]—See 
jnsurancb,  4. 

36  Vic  ch.  44,  sec  54  0.}—See  Insu- 

BANCE,  5. 

37  Vic  ch.  7,  sec.  6  0.]—See  Corpo- 
ration, 1 — Insurance  1. 

37  Vic  ch.  7,  sec  34  0.]—See  Bar- 
rister. 

87  Vic.  ch.  12,  sec.  17  0.]—See  Ways  2. 

37  Vic  ch.  27,  28,  0  ]—See  Public 
Schools,  1,  2,  3. 

38  Vic  ch.  45,  sec  1  0.]—See  Insu- 
rance, 2,  5. 


STEAMBOAT. 

Fire  caused  hy.'] — See  Evidence  2. 

STOPPAGE  IN  TRANSITU. 

8ale  of  goods — Insolvency  of 
vendee — Acceidance — Right  to  rescind 
contract.'] — R.  &  Co.,  sugar  refiners 
at  Montreal,  in  September  sold  145 


barrels  of  sugar  to  L.  at  Hamilton, 
on  60  days'  credit.  On  the  27tli 
November  L.  wrote  to  R.  that  he 
was  unable  to  meet  his  acceptances, 
and  on  the  28th  R..  telegraphed  to 
L.  to  know  if  he  had  received  the 
sugar,  and  was  answered  that  part 
had  been  received  on  the  day  before. 
Twenty  barrels  were  received  at  L.'s 
warehouse  on  the  27th,  and  forty  on 
the  28th  from  the  R.  W.  Co.  On 
the  30th,  Monday,  R.'s  agent  called 
on  L.  and  asked  him  to  transfer  the 
sugar  to  S.  &  Co.,  of  Hamilton,  and 
one  load  was  sent  to  them,  when  L. 
forbade  the  sending  more,  but  about 
an  hour  afterwards  he  ordered  the 
rest  to  be  delivered,  and  fifty-nine 
barrels  were  sent,  one  barrel  having 
been  sold  to  a  customer  of  L.  On 
the  30th  an  agreement,  prepared  by 
L.'s  solicitor,  was  signed  by  R.'s 
agent,  reciting  that  the  59  barrels 
had  been  delivered  to  L,,  which  R. 
wished  to  resell  to  others  ;  and  that 
it  had  been  agreed,  to  avoid  any 
question  as  to  L.'s  right  to  deliver  to 
R.  said  59  barrels,  the  others  having 
been  stopped  in  transitu,  that  R. 
should  indemnify  L.  and  his  assignee, 
if  any  appointed,  against  all  con- 
sequences of  such  delivery,  in  case  a 
return  thereof  should  be  adjudged  ; 
and  the  agreement  was  to  indemnify 
L.  accordingly,  and  make  good  to 
him  or  his  assignee  the  value  of  said 
sugar  so  to  be  delivered,  if  a  return 
should  be  adjudged  by  a  competent 
Court.  L.  made  an  assignment  on 
the  5th  of  December,  1874,  and  on 
the  3rd  February,  1875,  the  plaintiff 
the  assignee,  conveyed  to  Lamb  &  Co. 
all  the  estate. 

L.  being  examined,  swore  that  he 
had  no  intention  of  receiving  the 
sugar  into  stock  :  that  it  was  sent  to 
his  warehouse  by  the  R.  W.  Co. 
without  his  knowledge  or  iustruc- 
.tions  :   that  he  had  previously  in- 


DIGEST  OF  CASES. 


64& 


structed  his  manager  not  to  receive  i  tinuation  of  a  line  from  the  head  of 
any  goods  :  that  when  he  became  j  Mnd  Lake  on  the  course  1^.  54° 
aware  that  it  had  been  sent  he  ordered  I  E,,  formerly  the  boundary  between 
it  not  to  be  taken  into  stock  ;  and  j  T.  C.  and  A.  R.  M."  The  plaintiff 
that  the  agreement  signed  a 

subsequent    to  his 
with  R.'s  agent  to  take 
away  the  sugar,  and  after  part  of  it 


afterthought. 


had  been  removed.  This  was  sub- 
stantially corroborated  by  the  agent. 
In  an  action  by  the  assignee  of  L. 
against  E,.,  claiming  to  avoid  the 
giving  up  the  sugar  as  an  unjust 
preference,  and  in  trover  : 

Held,  that  the  plaintifl  could  not 
recover :  that  whether  there  was 
strictly  speaking  a  right  of  stoppage 
in  transitu  or  not,  the  evidence 
warranted  a  finding:  that  before  the 


an  claimed  under  a  license  which  gave 
his  northerly  limit  as  the  same  line, 
describing  it  also  as  running  N.  54° 
E.  Both  licenses  were  renewals  of 
previous  licenses  from  about  1839. 

Held,  that  the  boundary  between 
them  was  the  true  astronomical  line 
N.  54°  E.;  and  that  the  plaintiff 
could  not  claim  according  to  a  line 
run  in  1874  N.  54°  E.  magnetically, 
making  no  allowance  for  the  varia- 
tions of  the  compass. — ThihadeaiiY. 
Skead,  387, 


I.  Field  notes  of  deceased'  surveyor 
assignment  in  insolvency  the  contract   —  AdmissihiUty  of.'] — The  question 


of  sale  had  been  rescinded  by  both 
parties,  which  it  was  competent  for 
them  to  do,  the  goods  not  having 
been  actually  accepted;  and  the  goods 
therefore  never  passed  to  the  plaintiff, 
Semhle,  that  the  count  as  upon  a 
fraudulent  preference  could  not  have 
been  sustained  ;  and  quoere,  as  to  the 
plaintiff's  right  to  recover,  he  having 
before  action  assigned  the  pro})erty. 
to  Lamb  &  Co. — Mason  v.  Bedixithit 
157.  ^ 


in  dispute  being  the  boundary  be- 
tween lots  three  and  four,  the  field 
notes  of  a  surveyor,  since  deceased, 
of  a  survey  made  by  him  in  June, 
1827,  for  one  B.,  were  tendered  in 
evidence  ;  in  which  it  appeared  thaj||L 
he  then  found  a  post  which  he  treatecw 

as  an  original  '  ""^  ^'^^   ^-i^^... 

lots.    B.,  as  ap 


lost  between  these 


«&,red  by  the  entries 
in  the  registryF^ffice,  became 


the 
and 


STREET. 

See  Municipal  Corporations,  2. 


SUBPCENA. 

To  Loiver  Canada — No7i  atten- 
dance 071.1 — See  Evidence,  3. 


SURVEY. 

1.  Variations  of  compass.^ — De- 
fendant claimed  under  a  timber 
license  which  described  his  limits  as 
bounded  on  the  south  by  "  the  con- 


owner  of  lot  2  in  August,  1827, 
of  lot  3  in  January,  1830. 

Held,  admissible, — if  the  survey 
were  shewn  to  have  been  made  for 
a  person  interested  in  it,  of  which 
there  was  evidence — as  being  an 
entry  made  in  the  course  of  business, 
and  in  the  performance  of  a  quasi 
public  duty. — O'Connor  et  al.  v. 
Dunn,  597, 


TKLEGRAPH  POLES. 

Liability  of  municipality  for  an 
accident  caused  by  running  over 
telegraph  poles  allowed  to  stay  on  a 
road.] — Castor  v.  Corjjoration  of  the 
Township  of  Vxhridge,  113. 
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TITLE. 

Proof  of,  in  ejectment.^  —  See 
Ejectment. 


TRESPASS. 

1.  UnautJiorized  issue  of  execu- 
tion —  Seizure  thereunder. ~\  —  An 
action  of  trespass  will  not  lie  against 
a  person  who  without  authority  pro- 
cures the  issue  of  an  execution  on  a 
judgment  admitted  to  be  valid  and 
satisfied,  and  the  seizure  of  plaintiff's 
goods  thereunder. 

To  a  declaration  against  L.  and 
M.,  in  trespass  for  taking  plaintiff^'s 
goods  defendants  pleaded  that  one 
C.  recovered  a  judgment  in  the 
County  Court  against  the  plaintiff", 
on  which  he,  by  defendant  L.  as  his 
attorney,  sued  out  a  fi.  fa.,  which 
was  returned  nulla  bona,  and  that 
afterwards,  the  judgment  remaining 
in  force  and  unsatisfied,  defendant 
L,  instructed  defendant  M.  to  and 
defendant  M.  did  issue  an  alias  fi. 
fa.,  on  which  the  plaintiff" *s  goods 
were  seized,  which  are  the  alleged 
trespasses.  The  plaintiff"  replied 
that  defendant  L.,  when  he  so  in- 
structed defendant  M.,  was  Judge  of 
the  County  Court,  and  had  ceased 
to  be  C.'s  attorney,  and  had  no  au- 
thority from  C.  to  issue  the  alias 
fi.  fa.  Defendants  rej  oined  that  the 
alias  fi.  fa.,  at  the  time  of  the  sei- 
zure, was  in  full  force,  and  not  then 
or  at  any  time  annulled  or  set  aside. 

Held,  on  demurrer,  that  the  rejoin- 
der was  good. — McQuade  v.  Lizars, 
215. 

2.  Pathmaster — Opening  streets — • 
Limitation  of  action — C.  S.  U.  C. 
ch.  126  ] — Defendant,  a  pathmaster, 
without  any  instructions  from  the 
municipal  council,  and  in  defiance  of 
the  plaintiff's  warning,  threw  down 


the  plaintiff's  fences  and  ploughed 
up  his  land,  in  order  to  open  up 
streets  which  were  laid  down  on  a 
plan  of  part  of  the  plaintiff's  land, 
made  by  a  former  owner,  and  found 
in  the  registry  office  ;  but  it  was  not 
marked  registered  or  filed,  no  sale 
was  shewn  to  have  been  made 
according  to  it,  and  the  streets  had 
never  been  opened  or  used. 

Held,  that  defendant  was  not  act- 
ing within  his  jurisdiction,  and  was 
liable  in  trespass. 

The  act  complained  of  was  done 
on  the  5th  November,  1874,  and 
the  action  was  commenced  on  the 
5th  May,  1875  ;  Held,  in  time. — 
Crooks  V.  Williams,  530. 

3.  False  i7nprisonment — Evidence 
to  connect  defendant — Rejection  of 
evidence — Nonsuit.'] — In  an  action 
for  arresting  the  plaintiff,  who  had 
been  imprisoned  on  a  charge  of 
stealing  trees,  the  magistrate  who 
ordered  the  arrest  was  not  called, 
nor  the  constable,  nor  was  the  war- 
rant produced  ;  and  it  was  not  shewn 
positively  who  was  the  prosecutor. 
It  was  shewn  only  that  defendant 
claimed  the  land  on  which  the  tim- 
ber was  cut  by  the  plaintiff  ;  that  he 
was  at  the  investigation  before  the 
magistrate,  and  wanted  the  plaintiff 
to  settle  ;  and  that  afterwards,  as 
the  plaintiff  was  about  being  taken 
to  gaol,  the  proposition  to  settle  was 
renewed,  and  when  the  plaintiff 
refused,  defendant  told  the  bailiff, 
who  had  the  plaintiff  in  the  wagon, 
to  drive  to  gaol. 

Held,  not  sufficient  to  charge  de- 
fendant with  the  arrest,  or  with  its 
continuance. 

Held,  also,  upon  the  facts  stated 
in  the  report,  that  the  refusal  lo  re- 
ceive evidence  of  the  constable  and 
aiiother,  when  tendered,  was  a  matter 
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in  the  discretion  of  the  judge  ;  and 
that  the  non-suit,  which  was  upheld, 
was  not  shewn  to  have  been  against 
the  plaintiff's  consent. — Conway  v. 
Shihhj,  519. 

See  Justice  of  the  Peace,  2.  . 


TRIAL. 

Of  election  petition.] — See  Par- 
liamentary Elections  1,  2. 

TRUSTS  AND  TRUSTEES. 
See  Limitations,  Statute  of,  1. 


UNIVERSITY  OF  TORONTO. 
See  Limitations,  Statute  of,  L 


VERDICT. 

See  Corporations,  1 — Criminal 
Law. 


WAIVER. 

0/  forfeiture.'] — See  Covenant. 


WAYS. 

L  Highway — Obsti'Uctioiis  caused 
by  wrongdoers — Liability  of  corpora- 
tions?]— Municipal  corporations  are 
responsible  for  damage  caused  to 
travellers  by  obstructions  placed 
upon  the  highway  by  wrongdoers,  of 
Avhich  the  corporation  have  or  ought 
to  have  knowledge  ;  and  the  road  is 
out  of  repair  when,  by  the  existence 
of  such  obstructions,  it  is  rendered 
unsafe  or  inconvenient  for  travel. 

In  this  case  telegraph  poles,  in- 
tended for  the  construction  of  their 


line,  had  been  laid  by  a  telegraph 
company  upon  the  highway,  en- 
croaching upon  the  travelled  portion. 
The  plaintiff  was  being  driven  by 
one  F.  along  the  road  in  a  sulky  in 
the  day  time  j  they  had  passed 
several  of  the  poles  safely,  but  both 
were  at  the  moment  looking  at  an 
object  off  the  road,  and  the  sulky 
running  against  a  pole  upset  and  in- 
jured the  plaintiff.  It  was  proved 
that  the  pathmaster  knew  of  the 
poles  being  there.  The  Court  being 
left  to  draw  inferences  as  a  jury  : 

Held,  that  the  driver  was  guilty 
of  contributory  negligence,  and  that 
the  plaintiff  therefore  could  not  re- 
cover, although  the  defendants  would 
otherwise  have  been  liable. — Castor 
V.  The  Corporation  of  the  Township 
of  Uxhridge,  113. 

2.  Bridge  in  village — Liability  of 
county  to  repair — 37  Vic.  ch,  16, 
sees.  17,  18,  O.J — The  leading  road 
through  the  county  of  Wellington, 
running  north  and  south,  crossed  the 
Grand  River  in  the  village  of  Fer- 
gus by  the  Tower  street  bridge,  less 
than  one  hundred  feet  in  width, 
which  was  built  in  1834,  and  by 
that  bridge  only  till  1850,  when 
another  bridge,  more  than  one  hun- 
dred feet  wide,  was  built  by  a 
jDrivate  owner  of  property  in  the 
village  over  the  river  at  St.  David 
street,  about  three  hundred  yards 
from  Tower  street.  After  that  the 
travel  along  the  leading  road  was  di- 
vided between  the  two  bridges.  The 
county  never  by  by-law  assumed 
either  bridge,  but  had  granted 
money  to  aid  in  keeping  up  both. 

Held,  (the  facts  being  more  fully 
stated  in  the  case,)  that  the  county 
was  not  bound  to  repair  the  St, 
David  street  bridge,  under  the  37 
Vic.  ch.  16,  sees.  17,  18,  0.,  as  being 
a  bridge     necessary  to  connect  2l 
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public  highway  leading  through  the 
county." — Regina  v.  The  Corpora- 
tion of  the  County  of  Wellington, 
194. 

3.  Right  of  way  —  When  it  j^cisses 
by  deed — Unity  of  possession — Re- 
presentation.']— B  ,  owning  land  in 
fee,  conveyed  a  part  of  it,  on  which 
were  two  houses,  to  the  plaintiff,  by 
a  deed  under  the  Act  respecting 
short  forms  of  conveyances,  descri- 
bing the  premises  as  consisting  of 
two  houses,  numbered  112  and  114, 
*'and  the  appurtenances  thereof," 
and  by  metes  and  bounds  also,  one 
of  the  courses  extending  westerly 
"  to  a  lane  produced,  six  feet  wide, 
then  south  ''^  *  along  the  said  lane," 
<kc.  This  lane  then  existed  over 
B.'s  land,  and  was  used  as  a  means 
of  access  to  the  two  houses.  The 
plaintiff  claimed  title  under  B.  by  a 
subsequent  conveyance,  and  was 
aware  of  the  description  in  defen- 
dant's deed  before  he  purchased. 
Held,  that  the  right  to  use  the  way 
passed  by  the  deed  to  defendant, 

B.,  when  he  sold  to  defendant,  re- 
presented that  this  lane  was  laid  out 
for  the  use  of  the  land  conveyed, 
and  on  the  faith  of  this  defendant 
purchased  :  Held,  that  even  if  the 
right  had  not  passed  by  the  deed, 
the  defendant  would  have  been  en- 
titled to  relief  in  equity  against  in- 
terference by  B.,  or  any  one  claim- 
ing under  him. — Adams  v.  Lough- 
man,  247. 

4.  Indict7nent  —  Embankment  — 
Obstructing  highway.  ]  —  About 
thirty-five  years  ago  one  S.,  with 
the  assent  of  the  then  road  commis- 
sioners, built  a  dam  or  embankment 
eighteen  feet  wide  along  the  line  of 
road,  where  there  was  a  valley  and 
creek,  being  allowed  therefor  five 
years'  taxes  and  statute  labour.  This 


embankment  was  used  for  the  pur- 
poses of  his  mill  and  for  the  high- 
way. Nothing  was  said  as  to  who 
should  keep  it  in  repair,  and  statute 
labour  was  afterwards  done  upon  it 
as  elsewhere.  The  embankment 
having  become  too  narrow  and  un- 
safe, the  defendant,  the  owner,  was 
indicted  for  putting  the  embank- 
ment on  the  highway,  and  permit- 
ting it  to  remain  there,  as  an  ob- 
struction. 

Held,  that  the  indictment  would 
not  lie,  for  he  could  not,  under  the 
facts  stated,  be  compelled  to  remove 
the  embankment,  though  he  might 
be  required  to  remove  any  water 
collected  on  the  highway  there,  and 
indicted  for  neglect  to  do  so,  or 
might  be  liable  in  a  civil  action  for 
the  injury  thus  done  to  the  embank- 
ment. 

Qucere,  whether  upon  such  an  in- 
dictment tried  on  the  civil  side,  and 
a  verdict  for  the  Crown,  the  verdict 
can  be  entered  for  the  defendant  on 
leave  reserved.  The  proper  course 
is,  to  reserve  a  case  under  the 
statute,  C.  S.  U.  C.  ch.  112.— 
Regina  v.  Fitzgerald,  297. 

5.  Road  between  townships — 
Bridge — Duty  to  repair — Municipal 
Act  of  1873,  sees.  410,  413,  416.^ 

River. — A  stream,  called  Black 
Creek,  of  from  30  to  40  feet  in 
width,  with  clearly  defined  banks, 
crosses  the  road  running  between 
the  townships  of  Ellice  and  Downie, 
and  is  crossed  by  a  bridge  on  that 
road.  The  plaintiff  sued  the  two 
townships  for  injury  sustained  by 
him  in  consequence  of  this  bridge 
being  out  of  repair.  It  appeared 
that  the  county  council  had  assumed 
the  road  as  a  county  road  by  a  by- 
law, which,  before  the  accident,  had 
been  repealed  by  another  by-taw. 
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Held,  that  under  sec.  410  of  the 
Municipal  Act  of  1873,  in  order  to 
make  the  county  liable,  an  existing 
by-law  was  necessary  \  and  that, 
under  sec.  416,  the  two  townships 
were  liable. 

Held,  also,  following  the  previous 
judgment  in  this  case,  37  U.  C.  R. 
580,  that  Black  Creek  was  not  a 
river,  within  sec.  413. — McHardy 
V.  The  Gorporations  of -the  Town- 
ships of  EUice  and  Downie,  546. 

[This  Case  has  since  been  reyersed  on  appeal]. 

Opening  Streets^, — See  Trespass, 

2. 

See  Municipal  Corporations,  3. 
WILL. 

Remoteness — Perpetuity — Estate 
tail — Limitations.^ — A  testator  who 
died  in  1849  devised  as  follows  :  "  It 
pleased  the  Lord  to  give  me  two 
sons  equally  dear  to  my  heart.  To 
give  them  equal  justice  I  leave  all 
my  land  to  the  first  great  grandson 
descending  from  them  by  lawful 
ordinary  generation  in  the  masculine 
line.  To  him  I  bequeath  it,  and  to 
him  I  will  that  it  pass  free  from  any 
incumbrance,  except  the  burying 
ground  and  the  quarter  of  an  acre 
for  a  place  of  worship."  (To  Dun- 
can his  son,  he  gave  his  family  Bible 
and  5s.,  above  what  he  had  done  for 
him).  "  To  Peter  Ferguson,  my 
son,  I  bequeath  my  implements 
belonging  to  my  farm,  and  to  occu- 
py the  farm  and  answer  state  dues 
and  public  bindings  himself  and  the 
lawful  male  offspring  of  his  body 
until  the  proper  heir  come  of  age  to 
take  possession,  but  Peter  himself 
and  all  are  restricted  and  prohibited 
from  giving  any  wood  or  timber  of 
whatever  kind  away  oflf  the  land,  or 
bringing  any  family  on  to  it  but  his 
own.  But  if  he  leave  a  situation 
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so  advantageous  *  *  I  appoint  Peter 
McYicar,  my  grandson,  to  take 
charge  of  the  place,  farm  and  all 
that  pertains  to  it,  and  occupy  the 
same  for  his  own  benefit  and  advan- 
tage, according  to  the  forementioned. 
restrictions  and  conditions  until  the 
heir  be  of  lawful  age  as  aforesaid." 

The  testator  died  in  1849,  leaving 
the  land  subject  to  a  lease,  which 
expired  in  1857.  Peter  Ferguson, 
after  having  gone  into  occupation, 
conveyed  his  interest  to  Peter 
McYicar  named  in  the  will.  Nei- 
ther of  the  testator's  sons  had  any 
son  born  during  the  testator's  life- 
time. The  plaintiff"  in  ejectment, 
the  heir-at-law  of  Peter  Ferguson, 
the  son,  claimed  that  under  the  will 
his  father  took  an  estate  tail,  which 
descended  to  him.  The  defendant 
was  the  heir-at-law  of  the  testator, 
and  had  also  a  conveyance  from 
Peter  McVicar. 

Held,  Wilson,  J.,  dissenting,  that 
Peter  Ferguson  did  not  take  an  es- 
tate tail  under  the  doctrine  of 
cy-pres  \  and  that  the  principal  de- 
vise to  the  unborn  grandson  being 
void  for  remoteness,  the  defendant, 
the  heir-at-law,  was  entitled. 

Per  Wilson,  J.  The  principal  de- 
vise being  void,  Peter  Ferguson 
took  an  estate  in  tail  male  ;  the  li- 
mitation on  such  estate,  in  favour  of 
the  great  grandson,  being  inoperative 
and  void  could  not  defeat  it;  and 
the  plaintiff"  was  entitled  under  his 
father  by  descent,  or  under  his  deed 
from  McYicar,  to  whom  his  father 
had  conveyed. — Ferguson  v.  Fer- 
guson, 232. 


WOKDS. 
"  Eiver;']—See  Ways,  5. 
"  Customer.'"] — See  Mercantile 
Agency. 
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